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ART.  I.— DELEGATION. 

THE  CIRCTTMSTAHCB8  WHICH  RENDER  THE  8TJB8TITI7TION  OW  ^ 
NEW  SECURITY  AND  A  NEW  DEBTOR  i  DISCHARGE  OF  AN 
OLD  DEBT. 

Under  the  title  of  <<  Novation''  in  our  first  number,  we  con- 
sidered the  effect  of  a  renewal  of  a  security  for  an  existing 
debt,  between  the  same  parties,  with  or  without  ajiew  cqii- 
sideration,  and  we  now  propose  to  discuss  the  nature  of  <hal^ 
contract,  which  is  termed  in  the  civil  law,  a  delegation,  by 
which,  on  a  consideration  passing  between  the  respective 
parties,  a  debtor  is  discharged  oti  the  undertaking  of  another 
person  to  assume  the  obligation. 

The  question  whether  such  an  agreement  is  an  effectual 
discharge  of  the  old  debt>  commonly  arises  on  the  withdrawal 
of  one  partner  from  a  firm,  who  leaves  the  partnership  funds 
to  his  associates  for  the  payment  of  debts,  for  which  he  was 
with  them  johitly  liable. 

The  question  whether  an  old  debt,  is  under  certain  circum- 
stances discharged  by  a  new  security,  is  often  discussed  as  if 
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it  depended  upon  a  new  consideration  between  the  debtor 
and  the  creditor,  but  in  general  a  new  consideration  is  not 
necessary  to  constitute  either  a  valid  novation,  or  delegation. 
The  substitution  of  a  new  security,  when  it  constitutes  nova- 
tion, is  in  itself  a  sufficient  consideration  for  the  discharge  of 
tbe  previous  security,  and  the  consideration  by  whidi  that 
security  was  supported  is  transferred  to,  and  constitutes  the 
foundation  of  the  new  liability.  A  debtor  majr  delegate  to 
another,  who  is  indebted  tt  him,  the  duty  of  assuming  and 
paying  his  debt,  and  if  the  delegant  dischai^es  the  debt  oC 
the  party  to  whom  this  delegation  is  made,  that  discharge 
constitutes  a  sufficient  consideration  for  the  performance  of 
the  delegated  duty.  The  mutuality  in  the  latter  case,  forms 
the  consideration.  As  on  the  exchange  of  lands,  there  is  a 
mutual  consideration,  viz.  the  exchange  of  liabilities,  and 
this  renders  any  other  unnecessary.  As  is  implied  by  the 
term,  a  duty  which  is  owed  by  one  debtor  is  transferred  to 
another,  the  acceptance  of  which  by  the  delegated  credit(Hr 
discharges  the  former  debtor.  But  the  delegation  may  be 
made  by  one  of  two  debtors,  to  the  other,  and  if  one  joint 
debtor  engages  to  pay  the  debt  of  both,  on  a  sufficient  con- 
sideration, this  when  accepted  by  the  creditor,  may  discharge 
the  previous  joint  liability. 
#Sach  a  case  is  stated  by  Pothier,  as  an  instance  of  a  valid 
^Selegation.^  He  says  that  when  two.  heirs  are  jointly  bound 
to  pay  a  debt  by  reason  of  their  suocession,  one  of  them  may, 
en  partition  of  the  succession,  assume  the  entire  debt  as  a 
duty  delegated  to  him  by  his  bo-debtor,  who  will  be  liberated, 
if  the  creditor  formally  declares  such  to  be  his  intention* 
Although  in  this  case,  a  new.  debtor  is  not  introduced,  the 
transaction  constitutes  a  delegation  and  not  a  simple  nova- 
tion, because  of  the  agreement  between  the  two  debtors,  that 
one  shall  assume  the  entire  delegated  debt,  the  consideration 
of  which  agreement  forms  also  the  basis  of  the  undertaking 
on  the  part  of  the  creditor  to  accept  the  delegation  in  dis- 

*  Pothier  on  Obligations,  p.  S,  c  3,  art  6,  sect  1. 
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charge  of  the  joint  liability.  If  the  debtor  had  been  simply 
released,  the  renewal  on  the  part  of  the  other  joint  debtor,  if 
accepted  as  a  substituted  debt,  would  have  been  a  novation. 
The  essence  of  the  agKeement,  which  is  distinguished  at  the 
cijril  law  by  the  title  of  delegation,  is  the  agreement  between 
the  former  debtor  and  the  new  obligor;  but  the  substitution 
of  a  new  debt  which  is  termed  novation,  is  essentially  an 
agreement  between  the  debtor  and  the  creditor. 

Much  confusion  has  resulted  from  disregarding  the  peculiar 
characteristics  by  which  such  agreements  are  distinguished. 
Agreements  between  a  debtor  and  his  co-obligor,  or  between 
a  debtor  and  a  third  person,  by  which  the  duty  of  paying  a 
debt  is  delegated  from  the  debtor,  and  accepted  by  the  creditor 
in  discharge  of  a  previous  liability,  have  been  received  with 
much  more  favour  by  the  courts  than  a  mere  engagement 
simply  implying  a  release  or  novatiofi  between  the  debtor 
and  creditor.  For  in  the  one  case  there  is  a  consideration 
which  is  substantial  between  the  party  released  and  the  party 
assuming  new  liability,  and  in  the  other  case  there  may  be 
no  new  consideration  whatever,  and  the  change  of  security 
may  be  merely  formal. 

In  the  case  which  constituted  the  subject  of  our  strictures, 
in  the  first  number  of  this  work,  there  was  no  agreement  be- 
tween the  party  who  was  claimed  to  be  released,  and  the 
other  obligors  for  a  delegated  liability.  The  transaction  was 
simply  between  the  debtor  and  the  creditor,  and  there  did  not 
appear  to  be  any  consideration  for  a  release  by  the  creditor. 

When  an  agreement  for  a  delegation  is  made  between  two 
parties  who  are  co-obligors  for  the  payment  of  an  existing 
debt,  the  consideration  which  supports  that  delegation  enters 
into  the  contract  on  the  part  of  the  creditor  to  accept  the  new 
debtor,  and  the  relinquishment  of  a  debt  by  the  party  released, 
or  the  money  paid  by  him,  forms  the  consideration  which 
gives  efiect  to  the  release  by  the  creditor. 

When  one  of  two  co-obligors  owes  the  other  a  sum  of 
money  which  is  secured  by  a  note  negotiable,  and  in  conside- 
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ration  of  a  discharge  of  this  indebtedness,  the  payee  of  the 
negotiable  note  agrees  to  pay  the  entire  debt  for  which  he  is 
bound  with  his  co-obligor^  if  that  delegation  of  liability  and 
the  release  is  consented  to  by  the  creditor,  the  agreement 
becomes  tripartites,  and  is  supported  by  a  consideration 
which  is  mutual.  If  the  parties  to  the  negotiable  note  be- 
come charged  with  any  equities  in  relation  to  that  instrument, 
this  will  not  affect  the  delegation,  or  restore  the  liability  of  the 
party  released,  nor  will  it  in  reference  to  the  creditor  discharge 
the  delegated  liability. 

If  one  partner  withdraws  from  a  firm  which  is  bound  for 
debts  to  the  payment  of  which  he  is  with  his  partner9  jointly 
liable,  he  may  enter  into  an  agreement  with  the  remaining 
partners,  that  they  alone  shall  be  liable  for  the  debts  of  the 
partnership,  and  if  this. agreement  is  founded  upon  a  sufficient 
consideration,  it  will  be  binding  between  the  partners;  and  if 
this  undertaking  is  communicated  to  the  creditor,  and  he 
agrees  to  accept  the  remaining  partners,  and  discharge  the 
partner  retiring,  the  consideration  which  supports  the  delega- 
tion as  between  the  partners,  will  support  it  as  a  release  ex- 
tinguishing the  ancient  joint  liability  and  giving  effect  to  the 
new  promise.  ' 

In  the  case  of  Lodge  v.  Dicas  and  Rondeau,^  the  defendants 
had  been  attorneys  in  partnership.  On  a  dissolution,  it  was 
arranged  between  them,  that  Rondeau  should  receive  the 
partnership  debts,  and  discharge  the  plaintiff's  demand.  The 
plaintifijs  had  however  no  other  knowledge  of  any  arrange- 
ment between  the  parties,  than  was  given  them  by  a  letter 
from  Rondeau,  as  follows:  <<We  have  been  arranging  our 
accounts,  and  Mr.  Dicas  and  myself  have  agreed  that  I  should 
take  the  amount  of  your  account  on  myself,  which  I  will  be 
responsible  for  to  you/'  Upon  receiving  this  letter,  the  plain- 
tiffs expressly  agreed  to  exonerate  Dicas  from  all  liability  as 
to  the  partnership  account,  and  stated  that  they  should  change 

*  3  B.  &  A.  64. 
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it  to  Rondeau,  he  having  continued  to  employ  them  as  his 
agents. 

Abbot  c.  j.y  was  of  opinion,  that  it  had  not  been  distinctly 
proved,  that  the  plaintiffs  were  acquainted  with  the  fact,  that 
Rondeau,  by  virtue  of  the  arrangement  between  him  and  the 
defendant  Dicas,  was  to  recover  the  debts  due  to  the  partner- 
ship, and  take  upon  himself  the  payment  of  the  demand.  If 
it  had  been  distinctly  proved  that  the  plaintifiis  were  acquainted 
with  the  arrangement,  the  learned  judge  said  he  should  still 
have  great  doubt  whether  Dicas  was  released. 

Bailey  j.,  said,  that  undoubtedly  there  might  be  a  conside- 
ration  arising  out  of  a  detriment  to  the  defendant,  and  it  was 
said,  that  the  allowing  Rondeau  to  collect  the  partnership 
debt,  was  a  detriment  to  Dicas,  and  might  therefore  be  a  good 
consideration  for  the  plaintiff's  promise;  but  there  was  no 
evidence  that  that  fact  was  known  to  the  plaintiffs,  and  unless 
that  was  so,  it  could  form  no  consideration  for  the  plaintiff's 
promise. 

The  arrangement  between  the  two  partners  was  known, 
and  there  was  an  express  agreement  on  the  part  of  the  cre- 
ditor to  exonerate  the  retiring  partner ;  but  as  the  consideration 
for  the  agreement  between  the  partners  was  not  communicated 
or  known  by  the  plaintiffs,  the  court  were  of  opinion  that  there 
was  no  consideration  for  the  release,  and  that  the  transaction 
did  not  constitute  a  valid  delegation.  Mr.  chief  justice  Abbot 
seems  to  have  supposed,  that  the  mere  knowledge  on  the  part 
of  the  plaintiffs,  of  the  agreement  between  the  partners,  would 
not  operate  as  a  release,  unless  the  creditor  was  actually  a 
party  to  that  agreement 

In  another  case,^  the  defendants  and  John  Inglis  deceased, 
were  partners,  under  the  firm  of  Inglis,  EUice  &  Co.,  and 
were  indebted  to  the  plaintiffs.  On  the  dOth  day  of  April, 
1821,  the  defendant  Ellice  retired  from  the  firm,  and  the  fol- 
lowing circular  letter  was  sent  to  the  plaintiffs  and  the  other 

*  DtTid  «.  Ellice,  5  B.  &  C.  196. 
1* 
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correspondents  of  the  firm:  <<  We  beg  to  acquaint  you^  that 
Mr.  Ellice  retires  from  our  firm  from  the  present  date.  The 
business  of  the  house  will  be  continued  as  heretofore  by  the 
remaining  partners,  who  assume  the  funds  and  charge  them- 
selves with  the  liquidation  of  the  debts  of  the  partnership.'' 
This  circular  was  transmitted  by  Inglis  &  Co.,  to  the  plaintiff', 
but  no  information  was  communicated  to  him  that  they  had 
been  delegated  on  a  receipt  of  partnership  funds  to  pay  the 
debt  The  defendants  acknowledged  by  letter  the  receipt 
of  the  circular,  and  added,  <^  the  account  will  be  transferred 
80  soon  as  my  account  current  is  received,  and  an  account 
opened  for  the  new  firm."  The  plaintifiis  afterwards  wrote 
that  they  had  transferred  the  account  to  the  new  firm.  They 
merely  changed  the  heading  of  their  account. 

Abbot  c  j.,  who  delivered  the  judgment  of  the  court,  said 
it  had  not  been  proved  that  the  partner  withdrawing  from  the 
firm  had  left  partnership  funds  in  the  hands  of  the  other 
remaining  partners  to  pay  the  debts,  and  that  no  such  fact 
eoold  be  presumed.  But  he  was  farther  of  opinion,  if  from 
the  circumstances  of  the  case,  such  a  presumption  might 
exist;  if  there  was  any  delegation  to  the  remaining  partners 
to  pay  the  debt;  t^e  plaintiff  never  acceded  to  the  agreement. 
He  drew  no  negotiable  instrument,  and  the  withdrawing 
partner  did  not  know  that  he  had  even  changed  the  heading 
of  his  account  to  the  new  firm. 

The  fact  that  the  remaining  partners  had  assumed  the 
funds,  and  charged  themselves  with  the  liquidation  of  the 
debts,  was  certainly  communicated  to  the  plaintiff,  but  it  did 
not  appear  that  any  consideration  passed  for  such  an  agree- 
ment to  liquidate  the  debts.  If  it  had  appeared  that  the  with^ 
drawing  partner  had  parted  with  any  valuable  iqterest  in  the 
partnership  funds,  on  the  others  agreeing  to  pay  the  debts, 
such  a  detriment  would  between  them  have  been  a  good  con- 
sideration. The  court  in  this  case  proceeded  upon  the  ground, 
that  unless  the  actual  existence  of  a  consideration  between 
the  partners  was  sufficient  to  give  efficacy  to  the  release,  the 
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promise  of  the  plaintiff  was  a  naked  agreement,  as  that  con- 
sideration was  not  known  or  acted  upon;  that  although  the 
plaintiff  was  induced  to  change  the  heading  of  his  account, 
there  was  nothing  in  this  binding  upon  him;  that  there  was 
no  mutuality  of  consideration;  and  that  there  was  no  tri- 
partite agreement  for  a  delegation  which  such  a  contract 
must  alwajrs  be. 

In  a  subsequent  case,^  the  judgment  of  the  court  in  the 
above  case  was  questioned  by  lord  chief  justice  Denmaa. 

The  defendants,  Charles  Percival  and  James  Percival,  part- 
ners, were  indebted  to  the  plaintiffs  for  goods  sold  and  de- 
livered. On  the  dissolution  of  the  partnership,  notice  was 
given  by  advertisement  in  a  gazette,  that  James  would  receive 
and  pay  all  the  debts.  Effects  were  left  in  the  hands  of 
James  sufficient  to  pay  the  debts  due  from  the  partnership. 
James  Percival  informed  the  plaintiff  that  he  must  look  to 
him  (James),  alone.  The  plaintiffs  afterwards  drew  a  bill  on 
James  Percival,  which  was  accepted  by  him  and  dishonoured. 
The  action  was  against  all  the  partners,  for  goods  sold  and 
delivered. 

Denman  c.  j.,  delivered  the  judgment  of  the  court  He 
was  of  opinion  that  the  facts  proved  raised  a  question  for  the 
jury,  whether  it  was  agreed  between  the  plaintifis  and  James, 
that  the  former  should  accept  the  latter  as  their  sole  debtor, 
and  should  take  the  bill  of  exchange  accepted  by  him  alone, 
by  way  of  satisfaction  for  the  debt  due  from  both.  If  it  was 
so  agreed,  his  lordship  considered  it  a  good  answef  on  the 
part  of  the  retiring  partner,  by  way  of  accord  and  satisfac- 
tion. He  was  also  of  opinion,  that  there  was  evidence  of  a 
delegation,  by  Charles  to  James,  to  make  such  an  agreement, 
<<as  James  had  the  partnership  effects  left  in  his  hands  and  was 
to  pay  all  the  partnership  debts." 

His  lordship  said,  that  the  case  of  David  v,  EUice,  was  not 
altogether  satisfactory  to  the  court,  as  there  was  evidence  in 


'  Tbomp8on  e.  Percival,  5  B.  Sc  A.  925. 
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that  case,  of  the  payment  of  the  old  debt  by  Inglis,  EUice  & 
Co.  to  the  plaintiff,  and  a  new  loan  to  the  old  finn,  ^  which 
might  as  well  have  been  effected  by  a  transfer  of  account,  by 
mutual  consent,  as  by  actual  pa]rment  of  money.'' 

We  have  been  the  more  particular  in  our  statement  of  the 
above  cases,  because  they  are  manifestly  not  reconcilable 
with  each  other.  On  exaihining  the  circumstances  of  the 
cases  of  David  v.  Elliee  and  Thompson  v.  Percival,  it  will  be 
perceived,.that  the  difference  in  the  opinion  of  the  courts  by 
which  they  were  decided,  related  merely  to  the  communica- 
tion of  the  consideration'  to  the  creditor.  In  each  of  the  cases, 
the  consideration  for  assuming  the  sole  liability,  as  between 
the  debtors,  would  seem  to  have  been  sufficient  In  neither 
of  the  cases  was  the  creditor  a  party  to  that  agreement,  and 
80  far  as  it  respects  the  retiring  partner  and  the  creditor,  there 
was  no  consideration  for  the  undertaking,  on  the  part  of  the 
creditor,  to  assume  the  remaining  partner  as  his  sole  debtor. 
Mr.  chief  justice  Abbot  considered  such  an  agreement  as  un- 
supported by  the  consideration  pf  a  distinct  agreement  be- 
tween the  debtors.  Lord  Denman  must  have  considered  the 
agreement  between  the  two  debtors  as  founded  upon  a  con- 
sideration which  extended  to  the  undertaking  of  the  creditor, 
and  which,  though  unknown  at  the  time,  was  the  considera- 
tion of  it 

When  one  of  several  partnera  retires  from  a  firm,  the  agree- 
ment  that  is  entered  into,  for  a  delegation,  may  be  regarded 
in  the  light  of  a  proposition  to  the  crediton,to  accept  the  sole 
and  separate  liability  of  the  remaining  partners.  It  certainly 
cannot  be  necessary,  that  the  creditors  and  the  several  part- 
nera  should  meet  together,  that  the  outgoing  partner  should 
then  agree  to  transfer  all  the  effects  to  the  continuing  partner, 
and  that  the  creditor  should  agree  to  look  to  him  only.  If  the 
withdrawing  partner  agrees  to  leave  all  the  effects  to  the  con- 
tinuing partner,  who  thereupon  undertakes  to  assume  the  sole 
liability,  whenever  the  creditors  consent  to  this  arrangement, 
and  expressly  agree  to  discharge  the  retiring  partner,  the  con- 
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sideration  which  supports  the  agreement  for  a  delegation,  be- 
tween the  partners,  will  be  sufficient  to  give  efficacy  to  the 
acceptance  of  the  delegation,  if  that  agreement  is  known.  If, 
however,  it  is  unknown  to  the  creditor,  his  undertaking  would 
seem  to  rest  upon  the  same  foundation  as  a  mere  naked 
promise. 

Viewed  in  this  light,  all  the  cases  cited  may  be  regarded  as 
instances  of  valid  delegations. 

In  the  cases  of  David  v.  EUice  and  Thompson  v.  Percival, 
it  was  a  question  of  fact  proper  to  be  submitted  to  the  jury, 
whether  the  agreement  between  the  partners  had  been  ac- 
cepted by  the  creditor.  Although  in  these  cases,  there  was 
no  express  promise  to  accept  the  liability  of  the  new  firm  in 
discharge  of  the  former  indebtedness,  the  transactions  between 
the  parties  were  equivalent  to  such  a  promise. 

Lord  Denman,  in  the  last  mentioned  case,  regarded  the 
transfer  of  account  which  was  made  from  one  firm  to  ano- 
ther, as  equivalent  to  payment,  and  he  thought  it  was  evi- 
dence to  go  to  the  jury  of  payment  of  the  old  debt  and  of  a 
new  loan:  but  there  was  nothing  in  the  transaction  at  all  re- 
sembling payment,  unless,  indeed,  a  delegation  amounts  in 
every  case  to  payment. 

Undoubtedly,  if,  as  his  lordship  observed,  a  bill  of  exchange 
of  third  persons,  had  been  given  and  accepted  in  satisfaction 
of  the  debt,  this  would  have  been  such  an  article  of  property 
as  might  have  constituted  payment,  but  a  simply  renewal  of 
a  debt  cannot  be  regarded  as  payment ;  and  the  whole  ques- 
tion resolved  itself  into  the  sufficiency  of  the  agreement  be- 
tween the  partners  for  the  discharge  of  one  of  the  debtors,  and 
the  acceptance  of  the  substituted  liability  by  the  creditor,  which 
was  a  mere  question  of  fact  for  the  jury. 

In  support  of  his  views,  lord  Denman  cited  the  case  of 
Evans  v.  Drummond,'  decided  at  nisi  prius.  In  this  case  two 
partners  gave  a  joint  bill  of  exchange  for  a  partnership  de- 


4  Esp.  R.  89. 
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maody  and  when  the  bill  became  due,  the  holder  took  the 
separate  bill  of  one.  The  action  was  for  goods  sold  and  deli- 
vered. On  behalf  of  the  defendant,  it  was  contended  that  the 
delivery  and  acceptance  of  the  bill  of  exchange  was  payment 
Lord  Kenyon  decided  that  the  partner  who  had  given  the.  bill 
of  exchange,  was  alone  liable,  and  that  the  other  was  dis- 
charged. <<  Is  it  to  be  endured,"  said  his  lordship,  ^  that  when 
partners  have  given  their  acceptance,  and  where  perhaps  one 
of  two  partners  has  made  provision  for  the  bill,  that  the  holder 
shall  take  the  sole  bill  of  the  other  partner,  and  yet  hold  both 
liable.  I  am  of  opinion,  that  when  the  holder  chooses  to  do 
so,  he  discharges  the  other  partner. 

But  the  doctrine  of  lord  Kenyon,  if  announced  as  a  gene- 
ral principle,  must  be  taken  with  certain  qualifications.^ 

'  In  the  fcUowiof  eaMi,  the  effect  of  a'trtnsfer  of  indebtedneie  oo  the  retire- 
ment oft  partner,  and  of  continued  dealings  on  the  part  of  the  creditor  with 
remaining  partners,  was  considered. 

Gong h  9.  DsTies  Sl  Co^  4  Price  R.  200,  was  an  action  of  assumpsit,  to  reco- 
ver a  sum  of  monej  deposited  with  a  firm  composed  of  three  perscos,  of  which 
the  defendant  Da?ies  was  one.  In  1811,  the  partnership  was  dissolved  and  a 
new  partnership  was  formed,  with  whom  the  plaintiff  continued  to  deposit 
money,  until  their  bankruptcj,  taking  receipts.  On  the  dissolution,  when  Da- 
Ties  went  out  and  two  others  came  in,  there  was  no  eridence  of  what  was  done 
by  the  partners  tnler  $€,  One  of  the  partners  died  in  1813,  and  the  firm*\rent 
on  without  any  alteration.  Tliere  was  no  settlement  of  sccounts  shown,  and  no 
eridence  of  plaintiiEs  trusting  new  firm,  except  the  feet  that  he  went  oo  paying 
money  and  receiving  interest  There  was  no  evidenco  that  the  plaintiff  knew 
that  the  new  firm  had  debited  themselves  with  the  old  debt  One  of  the  new 
firm  was  responsible  fer  the  interest  on  the  whole  amount  doe. 

Graham  and  Wood,  barons,  were  of  opinion  thai  the  original  liability  conti- 
nued.   Garrow,  baron,  dubitante. 

Kirwan  e.  Kirwan,  2  Cromp.  Sl  Mees.  R.  617,  was  an  action  of  assumpsit  to 
recover  money  lent  to  three  partners.  AAer  the  loan,  the  partnership  was  dis- 
solved by  the  retirement  of  one  of  the  partners.  The  business  was  continued 
by  two  of  the  remaining  partners.  This  partnersltip  was  afterwards  dissolved 
by  the  retirement  of  one  of  them,  who  took  one  KeUy  into  partnership.  The 
business  was  at  all  times  carried  on  under  the  firm  of  John  Kirwan  Sl  Sons. 

There  was  a  transfer  of  the  balance,  accounts  were  rendered  and  payments 
made,  on  the  part  of  the  new  firm  when  Kelly  was  introduced. 

Lyndhurst  c  b.,  was  of  opinion  that  there  was  nothing  to  show  that  the  cre- 
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Tlic  Ameriain  cases  on  this  subject  are  equally  contradic- 
tory. 

lu  tlie  case  of  Sweeky  v.  iMaudeville,*  it  was  decided,  that 
a  promissory  note  given  by  one  of  two  partners,  which  was 
received  for  and  in  discharge  of  an  open  account,  was  a  bar 
to  an  action  upon  the  open  account,  ahhough  the  note  was 
not  paid. 

Mai-shall  c.  j.,  said:  "  The  note  of  one  of  the  parties,  or  of 
a  third  person,  may  by  agreement,  be  received  in  payment. 
The  doctrine  of  nudum  pactum  does  not  apply  to  such  a 
case;  for  a  man  may  if  such  be  his  will,  discharge  his  debtor 
without  any  consideration.  But  if  it  did  apply,  there  may  be 
inducements  to  take  a  note  from  one  partner,  liquidating  and 
evidencing  a  claim  on  a  firm,  which  might  be  a  sufficient 
consideration  for  discharging  the  firm.*' 


ditor  consented  to  take  tlic  new  firm  as  Iu.«  dcbtorp.  Hia  lordship  relied  upon 
the  circumstance,  that  notice  of  tlic  dls^iolution  was  not  broa^rht  homo  to  the 
knowlcdg^c  of  tlie  creditor. 

Parke  b.,  was  of  oi>inion  that  the  cirru;nt:l:inccs  of  the  case  mi^ht  have  josti- 
ncd  the  jnry  in  findiuj  p.n  ajjrccmcnt  ior  a  transfer. 

Bolland  b.,  thougfhl  that  there  was  nothhig-  to  show  a  dischargee  of  the  defend- 
ant's original  liability. 

In  Hart  t?.  Alexander,  2  Mec3.  &  Wcls.  R.  484,  which  was  an  action  of  as- 
sumpsit, the  plaintiff  dcpoRitcd  money  with  Alexander  &  Co.,  bankers  in  Cal- 
cutta. On  t!;o  1st  of  M.iy,  13:22,  the  defendant  retired  from  Uie  firm,  and  one 
Nathaniel  Alexander  became  a  partner. 

Lord  Abin^rer  staled  to  the  jiir}',  the  law  to  be,  that  when  a  partner  retired 
fVom  a  firm,  and  a  prrty  having  a  linowl.'d^c  of  that  fact,  went  on  trading  with 
the  firm,  and  cntcrinjf  into  new  conlr-;cts,  by  taking  new  rates  of  interest  or 
ot!ierwii;e,  he  tlicrchy  acquitted  the  retired  partner,  and  consented  to  take  tlic 
remaining  partners  for  his  debtor^;  and  that  such  was  the  case,  even  though  no 
new  partner  came  in  on  the  retirement  of  the  old  one. 

Parke  b.,  said  tiiat  he  ap!)ri*!icuacd  the  law  to  be  now  settled,  that  if  one  part- 
ner goes  ont  of  a  firm  and  another  coincs  in,  the  debts  of  the  old  firm  may,  by 
consent  of  all  three  [.arlics — tlie  crcdit'>r,  t!ie  old  firm,  and  the  new  firm — ho 
transferred  to  the  new  firm. 

TJic  court  were  of  opinion  (Bolland  b.,  dissonling),  that  the  defendant  was 
discharged  from  lidbility. 

•  6  Cranch  Rep.  2.53. 
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In  Arnold  v.  Camp/  the  action  was  on  a  promissory  note^ 
executed  by  Camp  the  defendant  and  one  Downing  his  part- 
ner. The  note  in  question  had  been  given  up  by  the  plaintiff 
to  Downing,  upon  the  latter  giving  his  own  note  for  the 
amount.  Downing  afterwards  received  his  own  note,  and 
returned  the  partnership  note  to  the  plaintiffs.  Camp  had 
given  Downing  property  for  the  purpose  of  taking  up  the  note. 

Thompson  c.  j.,  who  delivered  the  opinion  of  the  coiut, 
said  that  "  the  circumstances  of  the  case  appeared  fully  to 
warrant  the  conclusion  that  the  individual  note  of  Downing 
was  intended  to  be  given  to  and  was  actually  received  by, 
the  plaintiff,  in  satisfaction  of  the  partnership  note,  which 
was  delivered  up  for  the  purpose,  as  must  necessarily  be  in- 
ferred, of  being  destroyed.*'  He  was  therefore  of  opinion, 
that  the  taking  of  the  note  of  the  individual  partner,  operated 
as  a  discharge  of  the  partnership  note. 

It  would  seem,  that  in  this  case  there  was  a  valid  agree- 
ment for  a  delegation  between  the  partners,  but  it  does  not 
appear  that  the  consideration  for  this  agreement  was  commu- 
nicated to  the  creditor.  The  plaintiff  was  not  informed  that 
one  of  the  debtors  left  property  with  the  other,  on  his  agree- 
ment to  assume  the  debt. 

This  case  was  considered  and  disapproved  in  the  subse- 
quent case  of  Cole  v.  Sackett.*  The  defendants,  E.  &  C. 
Sackett,  were  indebted  to  the  plaintiff  for  a  sum  of  money, 
secured  by  their  promissory  note.  When  this  note  was  given, 
they  were  in  partnership.  Afterwards  they  dissolved  part- 
nership, and  C.  Sackett  allowed  R  Sackett,  the  other  defend- 
ant, a  full  consideration  for  his  assuming  the  debt  they  owed 
the  plaintiff.  The  action  was  assumpsit  on  the  original  note. 
Cowen  j.,  who  delivered  the  opinion  of  the  court,  considered 
the  note  of  the  individual  debtor,  a  mere  liquidation  of  the 
demand,  and  the  agreement  of  the  plaintiff  to  accept  the  note 
in  satisfaction,  as  nudum  pactum. 

>  IQ  Johns.  R.  409.  M  Hill  R.  516. 
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The  circumstances  of  the  case  are  so  imperfectly  stated, 
that  it  does  not  appear  whether  the  plaintiff  agreed  to  accept 
the  substituted  note  of  the  individual  debtor,  with  the  know- 
ledge that  he  had  received  a  full  consideration  for  assuming 
the  sole  liability.  If  the  plaintiff  had  agreed  to  accept  the 
note,  upon  the  footing  of  such  an  agreement,  the  transaction 
would  have  been  a  valid  delegation,  and  the  original  note 
would  have  been  discharged.  Otherwise,  the  decision  of  the 
court  that  the  acceptance  was  without  consideration ,  was 
manifestly  correct. 

If  the  note  had  been  that  of  a  third  person,  it  might  have 
been  considered  as  received  in  payment,  as  in  the  case  of  Fris- 
bie  V.  Larned  et  al.> 

The  plaintiffs  sold  goods  to  the  defendants,  who  were  in 
partnership  as  merchants.  The  partnership  was  dissolved, 
one  of  the  partners  agreeing  to  pay  the  debts.  Afterwards 
he  transferred  by  indorsement,  to  the  plaintifls,  a  note  made 
by  one  Williams,  for  a  part  of  the  debt,  and  paid  the  remain- 
der in  cash,  which  note  and  cash  were  credited  on  the  books 
of  the  plaintiffs,  and  the  account  against  the  firm  balanced. 
When  the  note  became  due,  it  was  protested,  and  notice  given 
to  the  indorser.  Subsequently,  the  partner  who  assumed  the 
payment  of  the  debts,  executed  a  bond  and  warrant  for  the 
amount  of  the  note,  and  for  another  debt. 

Mr.  justice  Co  wen,  delivering  the  opinion  of  the  court,  said, 
<«  Williams'  note  was  received  as  payment.  Prima /aeie, 
here  was  an  accord  and  satisfaction.  The  case  is  different 
from  that  where  a  party  gives  his  own  note,  for  his  debt, 
which  is  receipted  as  in  full.'' 

If  the  agreement  of  the  partner  to  pay  all  the  debts  of  the 
firm,  was  founded  upon  a  suflScient  consideration,  and  if  the 
plaintiffs  having  knowledge  of  this  undertaking,  had  agreed 
to  accept  the  sole  liability  of  one  of  the  debtors,  in  discharge 
of  the  partnership,  this  agreement  would  have  been  binding 

'  31  Wend.  R.  450. 
VOL.  VI.  2 
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upon  them  as  a  perfecl  delegation;  but  this  case  is  much 
stronger.  The  note  q(  a  third  person  was  assigned  by  the 
partner  delegated,  in  payment,  and  like  a  chattel  was  re- 
ceived by  the  creditor  in  payment. 

In  Waydell  v.  Laer,i  the  firm  of  N.  Cort  &  Co.  borrowed 
a  sum  of  money  of  Loer.  On  the  dissolution  of  the  partner- 
ship, Loer  took  the  indiTidiial  notes  of  Cort  for  the  amount 
due,  and  gave  up  to  him  the  notes  of  the  firm.  Con's  notes 
were  renewed  from  time  to  time,  Luer  giving  him  a  credit 
for  two  years.  They  were  credited  by  Cort's  former  partner 
in  his  general  account,  as  so  much  assumed  by  him.  ^   , 

The  court  was  of  opinion  that  the  liability  of  the  former 
partner  was  not  extinguished.  This  decision,  howerer,  is 
very  questionable.  There  would  seem  to  hare  been  sm  agree- 
ment for  a  transfer  of  the  debt :  and  the  case  is  within  the 
principle  of  Oakeley  v.  Pasheller.* 

There  is  a  class  of  cases,  often  cited  on  this  subject,  where 
the  consent  of  the  creditor  to  take  one  debtor,  operates  as  a 
discharge  of  another,  by  reason  of  their  relation.  Such  was 
Reed  v.  White*  and  others,  one  of  the  cases  relied  upon  by 
lord  Denman  in  Thompson  v.  Percival. 

That  was  an  action  for  cordage  sold  against  the  defendants, 
as  owners  of  a  ship.  The  defendant  White  was  the  manag- 
ing owner,  or  ships'  husband.  The  plaintiff  took  White's  bill 
for  the  amount,  which  was  dishonoured.  For  the  other  de- 
fendants, it  was  insisted,  that  the  plaintiff  had  discharged  the 
other  owners,  who  had  suffered  White  to  receive  large  sums 
of  money,  which  they  would  otherwise  have  detained. 

Lord  Eaienborough  was  of  opinion,  that  if  the  plaintiff, 
dealing  with  White  separately,  had  adopted  him,  he  had  dis- 
charged the  others :  that  if  he  had  adjusted  accounts  with 
him,  on  the  footing  of  a  settlement,  the  other  defendants  were 
entitled  to  the  benefit  of  it  If  this  person  had  been  ships' 
husband  alone,  and  not  a  part  owner,  the  relation  of  principal 

'SHUlR.i48.  •  10  Blif h  R.  54a  •5E^R.133. 


Digitized  by  LjOOQ IC 


DELEGATION.  15 


and  agent  would  have  subsbted  between  him  and  the  owners. 
Although  the  owners  as  well  as  their  agent,  might  have  been 
liable  for  stores  furnished  to  a  ship,  they  would  have  been  res- 
ponsible to  the  creditor,  in  the  same  character.  On  a  princi- 
ple that  is  well  established,  if  the  creditor  dealt  with  the 
agent  as  his  principal,  so  as  to  affect  the  state  of  the  account 
between  the  parties,  he  could  not  afterwards  resort  to  the 
principal.  Although  the  ships'  husband,  in  this  case,  was  part 
owner,  the  same  consequences,  viz.  a  loss  to  the  other  owners, 
would  follow  from  the  settlement  made  with  him  by  the 
creditor,  if  they  were  afterwards  held  liable. 

In  Wyatt  v.  The  Marquis  of  Hertford,*  it  was  decided,  that 
if  one  take  the  security  of  the  agent  of  the  principal,  with 
whom  he  dealt,  unknown  to  the  principal,  and  give  the  agent 
a  receipt  as  for  the  money  due  from  the  principal,  in  conse- 
quence of  which  he  deals  differently  with  his  agent,  on  the 
faith  of  such  receipt,  the  principal  is  discharged  although  the 
security  fail. 

But  in  Schermerhom  v.  Loines  and  others,)  it  was  decided, 
that  where  a  person,  on  the  order  of  the  ships'  husband,  sup- 
plied stores  to  a  ship,  of  which  there  were  several  owners, 
and  took  the  note  of  one  owner  in  payment,  and  gave  a  re- 
ceipt  in  fulh,  it  was  no  discharge  of  the  others;  that  taking  the 
note  and  giving  a  receipt,  was  no  extinguishment  of  the  ori- 
ginal debt,  unless  the  note  was  paid. 

So  in  Muldon  v.  Whitlock,^  stores  for  a  ship  were  .ordered 
by  the  ships'  husbands,  Jenkins  &  Son,  who  were  also  part 
owners  of  the  ship.  They  were  charged  at  the  time  in  the 
plaintiff's  books,  to  the  ship,  for  account  of  the  ships'  husbands, 
and  the  other  owners,  by  name.  Two  bills  of  the  goods  in 
question  were  afterwards  rendered  to  Jenkins  &  Son.  A 
few  days  after  the  stores  were  furnished,  they  rendered  to  the 
other  owners  an  account  of  the  disbursements  of  the  ship, 
which  account  was  never  settled  between  them,  nor  any  pay- 
's East  R.  147.  •  7  John.  R.  311.  MCowenR.390. 
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ment  made  by  the  other  owners  on  account  of  the  stores. 
There  was,  therefore,  no  eyidence  of  actual  loss  sustained  in 
consequence  of  taking  the  note  of  the  ships'  husbands.  This 
circumstance  distinguished  the  case,  as  well  as  that  of  Scher- 
merhom  r.  Loines,  from  the  case  of  Read  v.  White,  as  in  the 
latter  cafle  the  plaintiff  took  the  ships'  husband  exclusively  for 
his  debtor,  after  a  settlement  of  accounts. 

The  court  were  of  opinion  that  all  the  owners  were  jointly 
liable  originally  for  the  debt. 

Mr.  justice  Sutherland  said:  <<No  principle  of  law  is  better 
established,  than  that  taking  a  note,  either  from  one  of  several 
joint  debtors  or  from  a  third  person,  for  a  pre-existing  debt, 
is  no  payment,  unless  it  be  expressly  agreed  to  be  taken  as 
payment,  and  at  the  risk  of  the  creditor.''  The  doctrine  of 
the  learned  judge,  with  its  qualification,  is  correct,  if  it  is  un- 
derstooiid  that  the  agreement  to  take  one  of  several  joint  debt- 
ors, in  discharge  of  the  others,  must  be- founded  on  a  suAcient 
consideration. 

Perhaps  in  all  cases  where  the  creditor  has  dealt  with  one 
of  several  joint  debtors,  in  such  a  manner  as  to  subject  them 
to  loss  in  their  dealings  with  the  party  who  has  assumed  a 
separate  liability  to  the  creditor,  they  may  on  equitable  con- 
siderations be  discharged. 

In  Oakeley  v.  Pasheller,^  Reid  and  Sherard  were  indebted 
to  sir  Charles  Oakeley  for  ^10,00a  Sherard  died,  and  a 
new  partnership  was  formed  between  Reid  and  another 
person.  Reid  and  his  partner  agreed  with  the  personal 
representatives  of  Sherard,  for  a  certain  consideratioui  to 
take  upon  themselves  the  payment  of  the  debt,  and  to  indem- 
nify the  representatives  of  Sherard  against  it.  After  some 
considerable  time,  an  arrangement  was  made  between  sir 
Charles  Oakeley  and  the  new  firm,  without  any  commu- 
nication with  the  representatives  of  Sherard,  to  extend  the 
time  of  payment  for  a  period  of  three  years.    Lord  Lynd- 


<  10  Blifh  R. 
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hurst  and  the  house  of  lords  were  of  opinion  that  the  repre- 
sentatives of  Sherard  stood  in  the  character  of  sureties,  and 
were  discharged  by  the  credit  given  to  the  principal. 

In  those  cases,  wher^  a  credit  given  to  one  of  several  joint 
debtors,  is  regarded  as  effecting,  ex  sequo  et  bono,  a  discharge 
of  the  other  debtors,  such  a  result  is  not  the  legal  consequence 
of  the  agreement.  Apart  from  considerations  of  equity,  the 
taking  of  a  separate  security,  from  one  of  two  debtors,  would 
not  in  any  case  discharge  the  contract  which  bound  the  other 
debtor  to  full  and  absolute  performance.  He  must  be  strictly 
held  to  the  obligation  which  he  has  assumed,  unless  he  is  re- 
leased for  a  sufficient  consideration,  or  by  an  instrument  which 
implies  such  a  consideration.  But  on  principles  of  equity,  a 
discharge  of  a  party  occupying  the  relation  of  a  surety  in  re- 
spect to  his  co-debtor,  may  be  the  consequence  of  acts,  on  the 
part  of  the  creditor,  which  change  or  disturb  that  relation. 

When  the  creditor  has  taken  negotiable^aper  from  one  of 
several  co-debtors,  in  discharge  of  the  joint  indebtedness,  as 
between  the  parties,  the  same  principles  are  applicable.  A 
negotiable  instrument  given  by  one  of  two  debtors,  and  ac- 
cepted by  the  creditor,  will  not  operate  as  a  bar  to  a  future 
action,  unless  the  agreement  between  the  debtors  and  the 
creditor  is  supported  by  a  mutual  and  adequate  consideration. 

In  Holmes  v.  De  Camp,i  it  was  held  that,  technically  speak- 
ing, a  negotiable  note  given  by  the  debtor,  did  not  extinguish 
an  antecedent  debt  which  formed  its  consideration,  but  that 
it  was  an  extinguishment,  «u6  modo;  and  the  rule  was  adopt- 
ed, when  it  appeared  that  a  negotiable  note  had  been  given 
for  a  prior  debt,  that  the  court  would  not  suffer  the  plaintiff 
to  recover  on  the  original  consideration,  unless  he  showed  the 
note  to  have  been  lost,  or  produced  and  cancelled  it  at  the 
trial. 

In  Hughes  v,  Wheeler,*  a  plea  in  assumpsit  that  the  parties 
had  accounted  together,  and  that  the  defendant  had  given  to 

«  1  Johns.  R.  35.  •  8  Cow.  R.  77, 
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the  plaintiff  a  promissoiy  note,  payable  to  the  plaintiff  or 
order,  which  he  accepted  on  accoinil  of  his  demand,  was  held 
to  be  bad ;  and  it  was  also  decided,  that  a  promissory  negoti- 
able note,  was  not  an  absolute  extinguishment  of  a  simple 
contract  debt,  but  only  sub  modo. 

Upon  the  same  principle,  when  the  creditor  has  taken  from 
one  of  several  joint  debtors,*  a  negotiable  instrument,  in  dis- 
charge of  the  other  debtors,  although  it  may  not  from  the. 
absence  of  a  sufficient  consideration,  operate  as  a  discharge 
of  the  other  debtors,  he  will  not  be  permitted  to  recover 
against  them,  without  producing  the  note  to  be  cancelled,  or 
satisfactorily  accounting  for  it.  It  will  be  ^b  modo^di  dis- 
charge of  all  the  debtors;  and  if  the  note  has  passed  into  the 
hands  of  a  third  party,  it  will  be  an  absolute  extinguishment 
oj^the  debt. 


JlRT.  II.— ▲COORD. 


WHETHEB  THE  ACCEPTANCE  OF   A  LESS  SUM  CAN  BE   A  SATIS- 
FACTION IN  LAW  OF  A  GBEATEB  SUM  THEN  DUE. 

This  subject  is  closely  connected  with  that  of  the  preceding 
article.  A  mere  promise  to  discharge  a  debt  is  not  binding 
at  law,  for  the  same  reason  that  the  acceptance  of  the  sole 
obligation  of  one  of  several  joint  debtors,  is  ineffectual  as  a 
discharge;  because  it  is  unexecuted,  and  because  it  is  without 
consideration.  A  mere  promise  to  pay  a  sum  of  money,  or  a 
promise  to  release  a  debt,  cannot  be  enforced  in  a  court  of 
law,  because  the  law  deals  only  with  cases  which  are  founded 
upon  a  reciprocity  of  values.    The  rule,  says  Blackstone,' 

I  3  Comm.  449. 
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was  established  principally  to  avoid  the  iocoaveuiences  that 
would  arise  from  setting  up  mere  verbal  promises,  for  which 
no  good  reason  could  be  assigned :  it  therefore  does  not  apply 
to  cases  df  bonds,  &c. 

In  Co.  Lit.  212  6,  it  is  laid  down,  that  <<  where  the  condition 
is  for  the  payment  of  £20,  the  obligor  or  feoffor  cannot  at  the 
time  appointed  pay  a  lesser  sum  in  satisfaction  of  the  whole, 
because  it  is  apparent  that  a  lesser  sum  cannot  be  a  satisfac- 
tion of  a  greater.  But  if  the  obligee  or  feoffee,  do  at  the  day 
receive  part  and  thereof  make  an  acquittance  under  his  seaJ, 
in  full  satisfaction  of  the  whole,  it  is  sufficient,  by  reason  the 
deed  amounteth  to  an  acquittance  of  the  whole.  If  the  ob- 
ligor or  lessor  pay  a  lesser  sum  either  before  the  day  or  at 
another  place  than  is  limited  by  the  condition,  and  the  obligee 
or  feoffee  receiveth  it,  this  is  a  good  satisfaction." 

Pinnel^  brought  an  action  of  debt  on  a  bond  against  Cole, 
for  payment  of  j68  lOs.  Defendant  pleaded  that  he  at  the 
instance  of  the  plaintiff,  paid  £5y  which  the  plaintiff  accepted 
in  full  satisfaction  of  the  £S  lOs.  And  it  was  resolved  by  the 
whole  court,  that  payment  of  a  lesser  sum  on  the  day,  in 
satisfaction  of  a  greater,  cannot  be  any  satisfaction  for  the 
whole,  because  it  appeared  to  the  judges  that  by  no  possibility 
a  lesser  sum  can  be  a  satisfaction  to  the  plaintiff  for  a  greater 
sum :  but  the  gift  of  a  hawk,  house,  or  robe,  &c.,  in  satisfac- 
tion is  good,  as  it  might  be  more  beneficial  to  the  plaintiff  than 
the  money,  in  respect  of  some  circumstance,  or  otherwise  the 
plaintiff  would  not  have  accepted  of  it  in  satisfaction.' 

But  it  was  resolved  that  the  payment  and  acceptance  of 
parcel  before  the  day  in  satisfaction  of  the  whole,  would  be  a 
good  satisfaction  in  regard  of  the  circumstance  of  time;  and 
the  value  of  the  satisfaction  is  not  material.  It  was  also 
resolved,  that  payment  and  acceptance  of  a  part,  at  another 
place  than  the  place  agreed  upon,  was  sufficient  satisfaction. 
And  if  a  man  acknowledges  himself  to  be  satisfied  by  deed, 
it  is  a  good  bar  without  any  thing  received. 

>  5  Co.  117. 
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Cumber  v.  Wane^  was  an  action  of  assumpsit  for  £15, 
The  defendant  pleads  that  he  gave  the  plaintiff  a  promissory- 
note  for  j8  5  in  satisfaction,  and  that  the  plaintiff  received  it 
in  satisfaction. 

Pratt  c  j.  As  the  plaintiff  had  a  good  cause  of  action,  it  can 
only  be  extinguished  by  a  satisfaction  he  agrees  to  accept ; 
and  it  is  not  his  agreement  alone  that  is  sufficient,  but  it  must 
appear  to  the  court  to  be  a  reasonable  satis&ction,  or  at  least 
the  contrary  must  not  appear,  as  it  does  in  this  case. 

Adams  v.  Japling'  was  an  action  of  covenant.  The  defend- 
ant pleaded  an  agreement  in  accord  and  satisfaction.  It  was 
decided  by  the  court,  that  in  covenant,  where  the  damages 
are  uncertain,  and  to  be  recovered,  as  in  this  case,  a  lesser 
thing  may  be  done  in  satisfaction,  and  there  accord  and  satis- 
fstction  is  a  good  plea.  But  in  an  action  of  debt  upon  a  bond, 
where  the  sum  to  be  paid  is  certain,  there  a  lesser  sum  cannot 
,  be  paid  in  satisfaction  of  a  greater. 

In  Fitch  V.  Sutton,^  which  was  an  action  of  assumpsit,  it 
was  proved  that  the  defendant  was,  prior  to  his  insolvency, 
indebted  to  the  plaintiff  in  £  50  for  goods  sold  and  delivered. 
The  defendant  compounded  with  all  his  creditors,  and  paid 
them  7s.  in  the  pound,  and  at  the  tune  of  payment  promised 
to  pay  the  residue  of  his  debt,  when  he  should  be  of  ability 
so  to  do.  The  defendant  produced  a  receipt  signed  by  the 
plaintiff  for  a  composition  of  7s.  in  the  pound,  for  his  debt  of 
£  50,  and  it  was  claimed  that  this  was  a  discharge,  or  that  the 
promise  itself  was  void. 

Lord  Ellenborough  said  it  could  wft  be  pretended  that  a 
receipt  of  part  only,  though  expressed  to  be  in  full  of  all 
demands,  must  have  the  same  operation  as  a  release;  that 
there  must  be  some  consideration  for  the  relinquishment  of 
the  residue;  something  collateral  to  show  a  possibility  of 
benefit  to  the  party  relinquishing  his  farther  claims,  as  other- 
wise the  agreement  was  nudum  pactum.    If  however  the 

>  1  Strange  R.  4^.  •  4  Mod.  88.  •  5  East  R.  330. 
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creditor  had  accepted  a  composition^  and  signed  a  release^  as 
in  Knight  v.  Cox^^  lord  Ellenborough  was  of  opinion,  as  it 
would  seem,  that  the  original  contract  would  have  been  ex- 
tinguished by  the  release.  A  release  under  seal  would 
undoubtedly  have  been  effectual. 

In  Steinman  v.  Magnus,*  the  creditors  of  the  defendant 
entered  into  an  agreement  with  him  to  receive  j620  per  cent, 
in  satisfaction  of  their  several  demands,  and  released  the 
remainder  in  consideration  that  half  of  the  composition  should 
be  secured  by  the  acceptances  of  one  Garland,  who  was  also 
a  creditor.  The  security  was  given,  and  the  amount  paid 
when  due. 

LfOrd  Ellenborough  was  of  opinion,'  that  although  if  a  cre- 
ditor simply  agree  to  accept  less  from  his  debtor  than  his  just 
demand,  that  will  not  bind  him;  yet  that  if  a  third  person 
was  lured  in  to  become  surety  for  any  part  of  the  debts,  on 
the  ground  that  the  party  will  be  thereby  discharged  of  the 
remainder  of  his  debts,  and  especially  if  in  addition  to  that, 
other  creditors  have  been  lured  in  by  the  agreement  to  relin- 
quish their  farther  demands,  upon  the  same  supposition  the 
agreement  would  be  binding. 

The  consideration  of  the  agreement  in  this  case  was  un- 
doubtedly sufficient,  though  there  was  a  simple  accord  with- 
out satisfaction.  The  creditor  acquired  a  new  debtor,  and  as 
between  him  and  the  creditor,  his  agreement  to  pay  a  part  of 
the  debt  was  a  sufficient  consideration  for  the  original  debtor. 
Though  between  the  original  parties  a  new  promise  to  pay  a 
smaller  sum  could  not  be  a  satisfaction  of  a  greater  debt,  yet 
a  promise  from  a  third  party  to  pay  a  part,  might  be  more 
valuable  than  the  original  promise  of  the  bankrupt  to  pay  the 
entire  debt,  and  it  was  competent  to  the  party  to  decide  upon 
the  sufficiency  of  the  consideration. 

So  a  detriment  sustained  by  a  third  party,  constitutes  a 
sufficient  consideration  for  a  promise.    In  this  case,  there  was 

■  Before  Pcmbertoii  c  j.,  in  Sussex,  1682;  Bull.  N.  P.  153.  «  11  East  31)0. 
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an  executed  release  by  the  several  creditors,  in  consideration 
of  the  agreement  on  the  part  of  each  of  the  others  to  enter 
into  the  stipulated  composition.  This  consideration  was 
sufl^ent. 

In  Boyd  v.  Hitchcock,^  it  was  said  in  accordance  with  the 
cases  cited,  that  <<  if  a  debtor  offers  additional  security  on  con- 
dition that  his  creditor  shall  give  up  a  portion  of  the  debt,  and 
the  creditor  accepts  such  security  for  a  less  sum  as  a  satisfac- 
tion of  the  whole  debt,  it  is  a  valid  discharge,  on  the  ground 
of  accord  and  satisfaction.'^ 

In  the  case  of  Kellogg  v.  Richards,*  the  plaintiff,  the  payee, 
indorsed  on  the  note  a  receipt  of  a  note  against  a  third  person 
for  a  less  sum  than  the  debt  due,  with  an  agreement  to  accept 
the  same  as  a  compromise  for  the  full  payment  of  the  note 
indorsed,  and  it  was  held  by  the  court  to  constitute  a  good 
accord  and  satisfaction. 

In  Brooks  v.  White,^  the  creditor  received  in  full  satislSaus- 
tion  of  a  debt,  the  note  of  a  third  person  for  a  smaller  sum 
than  the  amount  of  the  debt,  and  the  court  decided  that  it 
was  a  good  accord  and  satisfaction  to  bar  a  suit  by  the  cre- 
ditor, to  recover  the  balance  of  the  debt.  Mr.  justice  Nelsion, 
who  delivered  the  opinion  of  the  court  in  Kellogg  v.  Richards, 
said:  <<The  role  that  the  payment  of  a  less  sum  of  money, 
though  agreed  by  the  plaintiff  to  be  received  in  full  satisfac- 
tion of  a  debt  exceeding  that  amount,  diall  not  be  so  con- 
sidered in  contemplation  of  law,  was  technical  and  not  very 
well  supported  by  reason.''  Mr.  justfee  Dewey  also,  in  the 
case  from  Metcalf,  adopted  the  notion  of  Mr.  justice  Nelson, 
and  seemed  to  think  it  very  unreasonable  that  a  creditor  might 
violate  with  legal  impunity  his.  promise  to  his  debtor  in  such 
a  case,  however  freely  and  understandingly  made. 

That  the  ancient  and  well  established  doctrine  of  the  law 
on  this  subject,  should  appear  to  those  unskilled  in  the  prin- 
ciples of  the  law  as  a  technical  absurdity,  is  quite  natural,  but 

>  30  Johns.  R.  76.  M  4  Wend.  R.  116.  •S  MetetlfR.383. 
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it  is  indeed  remarkable  that  learned  judges  should  have 
adopted  this  view  of  the  rule. 

The  undertaking  of  the  creditor  in  all  cases,  where  he 
agrees  to  accept  a  less  sum  in  discharge  of  a  greater,  is  simply 
a  promise  to  give  a  certain  sum  to  the  debtor  without  any 
consideration.  Such  a  promise  is  good,  when  executed,  to 
this  extent,  that  the  money  cannot  be  reclaimed;  but  it  is  a 
rule  of  great  wisdom,  that  such  gratuitous  undertakings  shall 
not  be  made  matters  of  litigation  in  courts  of  law,  unless  evi* 
deuced  by  an  instrument  which  renders  proof  of  consideration 
unnecessary. 

A  promise  made  by  the  maker  of  a  note,  who  has  become 
bankrupt,  to  pay  a  part  of  a  note  the  whole  of  which  it  was 
his  duty  to  pay,  can  form  no  considemtion  for  an  agreement 
by  the  payee  to  discharge  the  residue.  An  executory  agree- 
ment to  discharge  the  debtor,  founded  upon  such  an  induce- 
ment, is  without  consideration,  and  cannot  be  sustained  in 
any  court  of  law,  unless  the  rule  is  abrogated  which  renders 
a  consideration  necessary  to  the  validity  of  a  contract.  Why, 
then,  did  Mr.  justice  Dewey  regard  the  rule  as  one  which 
might  be  waged  "  in  violation  of  good  faith.*'  In  ^foro  con- 
scienfias^*  it  may  indeed  be  true,  that  a  man  is  bound  in  good 
faith  to  observe  every  promise  however  unguarded,  but  cer- 
tain iy  not  in  any  legal  sense. 

Wtien  in  consideration  that  a  bankrupt  maker  of  a  note, 
has  given  the  payee  the  note  of  a  third  person  for  a  less  sum 
than  the  amount  due,  the  residue  is  agreed  to  be  discharged, 
there  is  an  actual  consideration  for  the  agreement.  Its  suffi- 
ciency it  is  competent  for  the  party  contracting  to  determine. 
The  note  of  a  third  person  has  a  certain  value:  and  the  debt 
against  the  bankrupt  may  be  worthless.  And  when  it  is 
agreed  that  other  articles  than  money  shall  be  accepted  in  full 
satisfaction  of  a  debt,  the  court  will  not  estimate  their  value 
in  money's  worth,  but  hold  that  consideration  to  be  sufficient 
which  the  parties  have  settled  and  agreed  upon.  Time  is  in 
many  cases  the  essence  of  a  contract.    It  may  often  be  more 
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important  that  present  payment  should  be  made  of  part  of 
a  debt,  than  that  the  whole  debt,  whether  depending  upon  an 
uncertain  security  or  not,  should  be  paid  at  a  future  period. 
In  all  instances  where  the  parties  are  competent  to  contract, 
the  adequacy  of  the  consideration  is  presumed,  though  in 
many  cases  it  may  be  merely  nominal.  Under  the  operation 
of  a  general  rule  which  constitutes  a  fundamental  principle 
of  the  law,  the  distinction  between  cases  which  are  valid,  and 
sach  as  are  unsupported  by  any  consideration,  may  be  very 
slight. 

There  may  frequently  be  cases  of  apparent  hardship,  where 
executory  promises  of  a  gratuitous  nature  are  disaffirmed  by 
the  courts;  but  as  a  general  rule  of  policy,  there  can  be  no 
doubt  of  the  wisdom  of  that  principle  which  leaves  such  un- 
dertakings to  be  executed  by  the  parties  alone,  and  which 
until  that  execution  allows  to  persons  who  might  otherwise 
assume  improvident  liabilities,  the  loctia penitentiss. 


ART.  III.— TRUSTS  AND  TRUSTEES. 

(OOMTIlfUlO  flOM  MO.  Z.) 
S88AT — ^PABT  II. 

We  will  now  consider  the  subject  under  the  following  heads: 

1.  The  discretionary  power  of  trustees,  under  trusts,  or 
powers  of  appointment. 

2.  The  doctrine  of  trusts  executed^  and  executory. 

3.  The  analogy  between  legal  and  equitable  estates. 

4.  Estates  tail  by  implication,  or  operation  of  law. 
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1.  The  trust  must  be  of  such  a  nature  as  to  be  susceptible  of 
the  control  of  the  court,  so  that  its  administration  may  be 
revised,  and  in  case  of  mal-administration  be  reformed,  and 
a  due  administration  directed;  or,  if  refused  or  neglected,  the 
court  is  to  execute  it  in  the  place  of  the  trustee;  for  a  trust 
cannot  fail,  for  the  want  of  trustees,  where  there  is  an  ob/ect 
to  be  benefited,  and  a  subject  for  the  trust  to  act  upon,  and 
sufficient  words  to  show  the  intention.*  ^ 

The  trustees  can  neither  derive  a  benefit  from  the  trust,  nor 
confer  one;  they  are  the  mere  instruments  appointed  for  its 
execution;  their  acts  form,  by  relation,  a  part  of  the  deed  by 
which  they  are  themselves  constituted;  they  must  look  to  it 
for  their  directions ;  and  they  cannot,  out  of  their  own  will 
and  pleasure,  do  what  is  not  therein  directed  to  be  done,  or 
do  it  difiierently  from  the  way  in  which  it  is  directed.  A 
vague,  undefined,  and  arbitrary  discretion,  could  not  be 
regarded  by  the  court,  who  might  be  called  on  to  act  in  their 
place,  and  who  would  look  no  ferther  than  the  declared 
general  intent,  if  the  deed  itself  furnished  no  clear  directions 
as  to  any  thing  beyond  it  In  the  present  case,  the  general 
intent,  which  is  to  give  to  C.  M.  and  her  issue,  collectively,  an 
estate  of  inheritance,  is  sufficiently  clear;  but  with  respect  to 
any  contingencies  on  which  the  trustees  may  exercise  ah 


«  '-  In  this  respect,  it  is  obsenraUe,  the  mitara  of  the  trust  differs  firom  tkat 
of  the  use  before  the  statute;  and  indeed,  this  court,  in  its  anxiety  to  render  the 
modem  fiduciary  estate  of  more  greneral  advantage  to  society,  has  established 
the  doctrine,  thai  whore  a  tmst  declared  wonld  impart  th)at  kind  of  obligatioD 
which  this  court  would  cany  into  effect,  H  9k&U  not  be  mUowod  t9  fail  for  ike 
want  of  tmoieeo*  Hence  the  person  npon  whom  the  lefal  estate  descends,  or  in 
whom  it  otherwise  becomes  vested,  will  be  compelled  to  execute  it,  in  the  most 
general  ectt«'o  of  the  term,  where  no  trustee  ka$  been  appointed^  or  wkore  tkeper^ 
son  wtminatid  could  not  take  the  legal  eotate^  or  refuoeo^  or  u  regarded  as  unable 
to  execute  the  truot:*    Jeremy's  Eq.  30. 

>  2  Fonb.  36-7, 146.  10  Vesey  539.  3  Vesey  137.  8  Vesey  573.  1  Eden 
937.  Fcarn  74.  Sugden  on  Powers  393.  1  Sand.  349.  Willis  on  Trusts.  6 
Vesey  663.  Co.  Lit  113,  a  note,  3.  3  B.  C.  C.  38.  Jeremy's  Eq.  3a  See  note 
»63. 
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arbitrary  discretion  with  respect  to  the  issue,  the  deed  is 
silent-Hit  least  famishes  no  directions.  If  the  deed  be  taken 
literally,  in  Tarioiis  respects  as  already  seen,  it  is  either  at 
variance  with  the  general  object  or  intent,  or  it  confers  power 
to  exercise  a^iscretion,  without  any  rule  but  the  mere  plea- 
sure of  the  trustees;  according  to  which  a  court  could  not 
administer  the  trust,  or  reform,  or  correct  the  improper  ad- 
ministration of  it,  by  them.  Where  this  is  the  case,  the 
directions  which  are  too  indefinite  for  execution  by  the  court, 
must  be  disregarded.  If  the  trustees  are  to  do  what  they 
please  with  the  land,  they  may  be  considered  the  beneficial 
owners,  under  a  general  power,  unless  expressly  negatived 
as  in  the  deed  under  consideration.*  * 

No  cases  can  be  produced,  where  the  discretion  of  trustees 
has  gone  to  the  extent  of  d^eating  the  truMt^  if  a  trust  be 
imposed,  and  sufficiently  certain  in  its  subject  and  object,  ex- 
cepting in  those  where  they  took,  at. the  same  time,  such  a 
beneficial  interest  as  to  enable  them  to  do  what  they  pleased 
with  the  estate.  As  if,  for  instance,  the  estate  had  been  set- 
tled on  C.  M.,  with  a  discretionary  power  of  appointment  to 
her  own  children ;  and  even  here,  it  becomes  a  question, 
whether  it  is  unperative  or  not.  Suppose  the  case  of  such  a 
power  in  a  stranger ;  not  a  trust,  that  is,  not  imperative,  it 
would  confer  no  right  to  the  children,  imtil  it  would  have 
been  exercised,  because  until  then  the  objects  of  the  trust 
would  not  have  any  definite  vested  interest,  on  which  they 
could  go  into  equity.  Such  is  the  present  case,  if  it  be  not 
imperative.  According  to  its  terms  it  is  not  so,  and  yet  the 
deed  declares  generally,  that  the  trusts  created  are  to  be  en- 
forced !t    Even  in  case  of  a  beneficial  interest,  with  a  trust 

*  "  If  a  Iruft  be  imposed,  tbe  trmtee  eamiot  tike  beneBcUlly,  eren  if  the  tniet 
he  too  mperfiafor  exteutiom/'    WilKi  131.    9  VeMj  &,  Beam.  997. 

f  Tliere  are  tome  wtrj  otrotkg  oaeee  in  Lewin,  where  the  dianceUor  baa  aoa- 
tained  each  imperfect  tmeta,  and  ezecated  them  on  failure  of  tmsteea.  Yet  I 
cannot  thinli  there  is  anj  case  of  apparent  arbitrary  diacretion  aa  atroog^  aa  thia. 
They  relate  chiefly  to  personal  estate,  and  are  not  objecMooable  oo  the  score  of 
remoteness;  and  the  subject  was  well  defined;  while  here  the  allotment  of p&rt$ 
of  the  land  is  at  the  pleasure  of  tbe  trostees. 
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annexed^  it  is  laid  down  <<that  if  the  creator  of  the  trust  shows 
his  desire  that  a  thing  shall  be  done,  unless  there  are  plain 
express  words,  or  necessary  implication^  that  he  does  not 
mean  to  take  away  ti)e  discretion,  but  instead  to  leave  it  to 
be  d^tattdj  the  party  shall  be  considered  as  acting  under  a 
trust-'" 

As  in  the  case  considered,  the  trustees  are  strangers,  and 
the  mere  medium  of  conveyance,  it  is  evident  that  from  the 
nature  of  their  office,  they  can  no  more  exercise  an  arbitrary 
discretion  whose  only  rule  is  their  own  will  and  pleasure, 
than  could  the  chancellor  whose  duty  it  might  be  to  act  in  their 
place,  or  review  their  administration.  This  is  in  fact  placed 
beyond  all  doubt,  by  the  declaration  of  the  feoffor,  that  noth- 
ing contained  in  the  deed  is  to  preclude  C.  M.  from  having  re- 
course to  legal  remedies  to  compel  a  proper  execution  of  the 
trusts.  It  is  beyond  all  question  a  trust  as  to  her,  although, 
as  respects  her  children,  it  may  be  a  mere  power  of  appoint- 
ment, not  imperative  as  a  trust.  The  trust  must  be  created 
by  the  deed  and  not  by  the  act  of  the  trustees.  The  deed  it- 
self takes  this  for  granted,  otherwise  the  right  to  apply  to  the 
courts  for  legal  remedy  would  be  a  mere  contradiction  of  lan- 
guage. There  is  no  such  thing  as  an  equitable  right  to  an 
equitable  right,  or  a  trust  to  create  a  trust,  although  there 
may  be  directions  in  the  trust  deed  to  convey  in  trust  an 
estate  already  determined,  and  this  for  special  purposes,  as 
for  the  benefit  of  a  feme  covert,  &c.  But  the  deed  contains 
no  special  directions.  If  C.  M.  has  any  thing,  therefore,  it  is 
in  virtue  of  the  deed  itself,  and  not  from  any  subsequent 
voluntary  act  of  the  trustees.  The  trustees  are  the  deposi- 
tories of  the  legal  estate,  for  the  benefit  of  those  who  are  en- 
titled to  the  equitable  interest,  and  it  becomes  their  duty  to 
convey  the  legal  estate,  whenever  the  time  shall  arrive  when 

••I7Vew7255.  18  VeMj  476.  7  Ve» j  83.  19Vewj299.  HVtmy 
335.  1  Edea  237.  Fearn  74  See  Cornish,  Uaee.  Eden  404.  3  Atk.  33. 
16  Veiej  Jan.  30a  1  Black.  43a  Amb.  479.  Fcarn  563.  3  Sand.  7& 
13  Modem  387.    1  Vera.  164. 
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it  may  be  proper  for  them  to  do  so.  Suppose  the  trustees  re- 
fuse to  accept  the  trust,  or,  for  other  reasons,  its  execution  is 
deTolyed  on  the  court;  of  what  effect  would  be  the  clause 
giving  a  discretion  to  the  trustees,  which  they  alone  could 
exercise,  if  it  is  to  be  determined  by  their  will  and  pleasure  ? 
The  court  must  either  reject  the  clause,  or  declare  that  no 
trust  at  all  has  been  created  by  the  deed,  either  for  C.  M.  or 
her  children.  As  to  the  first,  it  cannot  be  questioned  for  a 
moment,  that  it  is  a  trust  which  the  trustees  would  be  com- 
pelled to  execute,  or  in  their  stead  would  be  executed  by  the 
court  With  respect  to  the  children,  the  question  is,  wh^ether 
any  trust  at  all  is  created  capable  of  being  executed,  inde- 
pendently of  the  constantly  recurring  objection  on  the  scor^ 
ofperpetuity.4 

If  the  deed  be  regarded  as  a  power,  in  the  nature  of  a  trust, 
it  is  not  revocable,  either  expressly  or  impliedly,  by  the  maker, 
ai-in  the  case  of  a  mere  htier  qfattoruey^  from  which  it  dif- 
fers in  respect  of  the  important  doctrine  of  relation.  The  act 
of  the  attomty  is  the  act  of  the  principal,  as  if  he  were  per- 
sonally present,  and  as  such,  dates  from  its  execution,  and  not 
from  the  date  of  the  letter.  In  a  trust  or  power,  the  equita- 
ble estate  has  passed  out  of  the  feoffor  and  his  heirs,  and  the 
legal  may  have  been  barred  by  the  statute  of  limitations. 
The  distinction  of  general  and  particular  powers  has  been 
fully  explained.' 

If  the  trustees  could  exercise  a  power  beyond  the  deed,  and 
create  the  equitable  estates,  they  could  do  every  thing  which 
the  owner  himself  could  do,  in  case  he  had  never  parted  with 
his  estate ;  that  is,  dispose  of  it,  or  withhold,  according  to 
their  mere  whim  or  caprice,  which  would  render  the  deed  a 
mere  nullity,  as  respects  the  equitable  estates.  Such  a  power 
cannot  be  transferred,  without  at  the  same  time  transferring 

*  '  8  Ve«j  753.  9  Vesey  32?.  10  Vesey  535.  1  B.  C.  C.  143.  8  Ibid. 
38.  8VeMy574  lSVeMy234.  9  Vesey  dt  Beam  297.  lAtk.469.  3VeMy 
335.  7  VeMy  S5.  18  VeMy  jon.  41.  Cowper  116.  Sugden  on  Powers 
304. 


Digitized  by  LjOOQ IC 


TRUSTS    AND    TRUSTEES.  29 

the  complete  ownership,  both  equitable  and  legal.  Let  us 
suppose  the  directions  to  be  as  follows:  <^the  trustees  majfj  if 
thtjf  think  proper^  dispose  of  the  land  hereby  conveyed  in 
trust,  to  such  persous  and  on  such  terms,  as  they  may  please.'' 
This  would  either  be  entirely  null,  or  a  gift  of  the  land  to  the 
trustees.  The  objects  would  not  be  sufficiently  designated  to 
make  it  a  trust,  and  therefore  the  land  would  remain  in  the 
feoffor  undisposed  of,  unless  it  should  be  adjudged  to  the  trus- 
tees as  beneficiaries.  There  is  but  little  difference  in  such  a 
case,  and  the  allotment  to  the  children  of  C.  M.,  except  that 
the  trustees  here  can  take  no  beneficial  interest,  as  that  is 
already  disposed  of.  The  limitation  is  equally  fruitless  as  res- 
pects the  children,  for  the  trustees  are  to  allot,  not  the  whole 
of  the  land  to  be  divided  into  parts,  or  portions,  but  undefined 
parts  of  the  land,  according  to  their  pleasure,  on  such  terms 
and  conditions  as  they  may  think  proper  to  give  to  them. 
The  subject  of  the  trust  is  not  defined,  and  the  trust  not  im- 
perative, or  rendered  so  by  the  certainty  of  the  subject  and 
objects.  It  is  as  if  a  devise  be  made  by  A.,  directing  his  ex- 
ecutors to  give  such  parts  of  his  estate  to  B.  and  C,  as  he  shall 
think  proper  to  be  given  them  respectively,  on  such  terms  as 
he  may  please  to  prescribe.  Now,  what  kind  of  a  demand 
could  such  legatees  make  of  the  executor  in  a  court  of  equity 
or  law?  I  should  say  none  whatever,  because  both  the  quan- 
tum and  the  estate  are  uncertain.  This  is  not  the  case  of  join- 
turing,  or  settling  marriage  portions,  where  the  future  direc- 
tions are  to  the  person  taking  the  beneficial  interest  in  the 
first  instance:  a  power  is  attempted  to  be  given  to  mere 
strangers,  which  they  cannot  be  permitted  to  exercise  at  their 
entire  discretion,  without  also  allowing  them  to  defeat  the 
trusts  altogether,  if  they  should  think  proper  to  do  so.  The 
deed  must  be  the  guide  of  the  court,  and  no  other,  where  it  is 
|svident  that  it  was  not  intended  by  the  feoffor  to  leave  the 
trusts  to  be  defeated  as  to  C.  M.,  at  the  option  of  the  trustees ; 
and  that  instrument  must  be  construed  and  administered  by 
the  court,  according  to  the  rules  of  law. 
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The  trustees  have  no  discretion  as  to  the  settling  an  estate 
on  C.  M.9  on  her  marriage.  The  time  being  fixed  by  the  deed, 
the  portion  determined  by  law,  the  mode  of  conveyance  must 
follow,  and  must  conform  to  what  is  thus  rendered  certain. 
The  word  may  must  read  shall  Where  a  thing  is  positive- 
ly required  to  be  done,  and  clearly  intended,  the  form  of  ex- 
pression will  not  be  regarded ;  and  even,  in  such  case, /irfco- 
tory  words  are  construed  to  be  imperative  without  regard  to 
their  grammatical  signification.  When  the  feoffor  used  the 
word  mayy  it  is  very  clear  he  did  not  mean  to  say,  the  trus- 
tees may  not  settle  and  assure ;  or  he  would  not  have  ex- 
pressly declared  that  C.  M.  might  have  recourse  to  legal  reme- 
dies to  compel  the  proper  execution  of  the  trusts.  It  is,  there* 
fore,  as  to  this  part  at  least,  a  trust  executed^  or  fully  declared, 
and  not  an  executory  trust.* 

*  See  Jeremy't  Eq.  99,  tnd  the  anthoritiet  refecred  to— also  thoM  in  the  last 
fdbrences  also  17  Vesey  953.  1  Tuni.  Rep.  157.  2  Vem.  46S.  1  Atk.  469. 
SVeseySOl.  2B.aa38,296.  3CozRep.349.  1  Vera.  411.  1  AUl.  618. 
S  8eb.  &  Le£  173.  %  Vtaej  U  Beam  190.  3  Madd.  45a  9  Vesey  319. 
9  Vesey  Jan.  333, 529.  8  Vesey  375.  9  Vesey  546.  19  Vesey  656.  1  B.C. 
C.  140.    Amb.59a    l&aC.179.    18  Vesey 476. 

I  will  add  a  few  speeial  leierences  on  this  head. 

To  constitute  a  tnist,  it  is  necessary  there  should  be  sufficient  words,  a  definite 
firl^'celt'and  a  certain  Ajut.    9  Vesey  323. 

If  a  trost  is  iidended  hui  mi  tsprt—td^  or  is  in^edually  ermUd^  wJmiU,  the 
next  of  kin  are  entitled ;  but  if  the  person  takiqjr,  has  a  discretion  whether  he 
make  the  application  or  not,  it  is  an  absdute  gifl,  not  a  trust.    10  Vesey  535. 

Words  of  desire,  or  request,  or  recommendation,  must  have  a  precise  object.. 
1  B.  C.  C.  142. 

No  trust  on  words  of  request,  or  reooromendatioo,  unless  the  9uij§et  and  the 
object  certain.    10  Vesey  536.    8B.aC.3a 

Testator  by  showing  his  desire  creates  a  trust,  unless  plain  words,  or  necessary 
implication,  that  there  b  to  be  a  diMsretion  to  defeat  the  trusts.  2  Vesey  335. 
7  Vesey  85. 

Words  of  recommendation,  or  precatory,  of  expressing  hope  dux,  if  the  objects 
and  subjects  certain,  are  imperative  and  create  a  trust  8  Vesey  380.  9  Vesey 
54a  12  Vesey  234.  18  Vesey  jun.  41.— In  this  case  precatory  words  were 
held  imperative. 

Words  of  confidence,  if  tho  objects  be  certain^  and  the  9ubject  ascertained^  in 
equity  always  create  a  trust    Wright  ».  Atkins,  Cooper  115. 
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2.  With  respect  to  the  doctrine  of  trusts  executed  and  exe- 
cutoryy  if  it  can  be  recognised  at  all  in  Pennsylvania,  farther 
than  as  authorizing  a  more  liberal  interpretation  in  favour  of 
the  intention,  it  must  necessarily  be  different  from  what  it  is 
in  England.  In  the  first  place,  because  we  have  no  court  of 
chancery,  to  give  practical  effect  to  this  kind  of  trust,  by  di- 
recting an  artificial  settlement  in  minute  detail,  at  least  to  the 
same  extent  as  in  that  country ;  and  in  the  next  place,  be- 
cause  the  limitations  of  estates  in  strict  settlement  beyond  the 

Words  ofentreatj^bc  create  A  trait.    9  Mod.  45a 

A  power  which  by  the  will  the  perty  m  reqoiied  to  eieeiite,  is  adoty— he  is  e 
trustee  fer  the  exercise  of  it,  and  has  DO  dteereCioo.  The  court  adopu  the  prin- 
txfi»  as  to  trusts :  and  will  not  permit  his  negrligieDee,  or  accident,  or  other  cir* 
comstances,  to  disappoint  the  interest  of  those,  fox  whose  benefit  he  is  to  execute 
it    8  Vesey  571. 

Devise  to  devisees,  widow  and  her  hetn,  **in  confideDoe  that  after  her  death, 
she  win  devise  the  same  to  my  family** — estate  for  Ufo  ooly,  remainder  in  trust 
tsK  devisor's  heir,  as  ^ersofia  ietigntAa,    19  Vesey  jun.  399. 

Cases  mC  (rvstt.    3  Vesey  7.    17  Vesey  jun.  S9.    Anst  134. 

In  addition  to  the  foitegwtkg^  I  make  the  fbllowingr  extraets  finm  Lewin  (76)  oo 
Trusts,  a  work  unknown  to  me  on  the  publication  of  the  first  edition  of  thb  essay. 

*  And  a  testator  wiH  snfikuently  manifest  an  intention  of  a  trust,  if  he  em- 
ploy words  procatory,  or  recoromendatoiy,or  exprcssinff  a  belief  as  if  he  'desire,* 
*will,*  'request,' '  will  and  desire,'  *wish  and  request,*  'entreat,'  *most  heartHy  be- 
seech,' 'order  and  direct,'  'authorize  and  empower,'  'recommend,'  'hope,'  ^6a  not 
doubt,'  <  be  wefl  assured,'  'have  the  fullest  confidence,'  or  use  such  expressions  as, 
'of  course  the  legatee  wiU  j^ive,'  '  in  eonaideraticn  the  legatee  has  promised  to 
five,'  dtc. 

"  But  such  a  construction  will  not  prevail  where  either  the  objects  intended  to 
be  benefited  are  imperfectly  described,  or  the  mntmnt  of  C&s  properiyt  to  which 
the  trust  should  attach,  is  not  sufficiently  defined ;  for  the  difficulty  that  would 
attend  the  execution  of  such  impetfeei  Imsfs,  b  converted  by  the  court  into  an 
arfument,  that  no  trust  was  really  intended." 

"  And  where  both  objects  and  property  are  uncertain,  yet  no  trust  will  arise, 
if  all  the  circumstances  considered,  it  is  more  probable  that  the  testator  meant  to 
communicate  a  mere  discretion;  as  if  he  at  the  same  time  declared,  the  estate 
shall  be  'unfettered  and  unlimited,'  or  if  the  gill  be  absolutely  to  A.,  with  words 
in  a  parenthesis,  'to  cnnble  him  to  assist  such  of  the  children  of  B.  as  ho  shall 
find  deserving  of  encouragement.*  The  construction  of  the  words  we  arc  can- 
sidering,  never  turns  on  their  grammatical  import:  they  may  be  imperative,  but 
arc  bv  no  means  ncc*\<i4r«rilv  so.**    See  farther  Lewin  584. 
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lives  of  persons  in  being,  which  is  their  principal  object,  is 
not  favoured  by  our  laws  or  judicial  decisions.*  Our  act  of 
assembly  facilitating  the  barring  of  entails,  is  itself  a  great 
innovation  on  the  EInglish  system.  Chief  justice  M'Kean 
declared,  that  the  rule  in  Shelley's  case,  which  enlarges  the 
estate  for  life  to  an  estate  in  fee  tail,  is  particularly  favoured.in 
Pennsylvania;  and  he  observes,  that  << however  astute  the 
English  judges  may  be,  in  dividing  the  estate  for  life  from  the 
inheritance,  where  they  are  both  to  be  found  in  the  same 
deed,  such  an  astutia  would  ill  comport  with  our  free  institu- 
tions.'' Chief  justice  Shippen  declared,  that  the  policy  of  our 
laws  on  this  head  was  more  liberal  than  that  of  the  neighbour- 
ing states,  which  was,  of  course,  more  so  than  that  of  Eng- 
land. He  uses  the  following  language:  ^Om  ancestors  of 
Pennsylvania  seem  very  early  to  have  entered  into  the  spirit 
of  commerce,  by  rejecting  every  feudal  principle  which  op- 
posed the  alienation  of  lands.  While  in  almost  every  pro- 
vince  around  us,  the  men  of  wealth  were  possessing  them- 
selves of  large  manors,  and  procuring  laws  to  transmit  them 
to  their  oldest  sons,  the  people  of  Pennsylvania  gaye  their 
conduct  and  laws  a  more  republican  cast." 

Executory  trusts  occur  in  wills,  or  in  marriage  articles,  and 
I  have  not  met  with  a  single  case  in  a  formal  deed  of  feoff- 
ment, where  the  party  has  undertaken  to  be  his  own  con- 
veyancer, as  in  the  present  instance.t    For,  the  intention  of 

•  See  LewiD  on  Traetf,  48  Sec 

t  **Trufts  etecnted,  are  limited  in  etery  epeeiee  of  inetnunent;  but  tnuti  tse- 
€uUry  are  eeldom  otherwiae  declared  than  bj  aitielea  entered  into  in  eontem- 
plation  of  marria|re,  or  by  wiUa,  which  are  of  conrae  in  anticipatioQ  of  doath; 
becaoae  there  are  few  other  oooaaioiia  on  which  it  ia  not  as  convenient  and  de> 
airable  to  execute  at  onoe  the  more  aoleron  aaaarance.**  Jeremj'a  Eq.  30.  See 
aleo  Lewin  on  Trosta.  It  would  aeem  that  tzeeoUaj  tmats  are  conilned  to  the 
two  caaea  of  marriage  artidea  and  willa ;  ieofflmenta  creating  tniata  are  cooaider- 
ed  aa  aofficientlj  declarator  j  of  the  tmata  by  the  party  himaelf,  and  not  requir- 
ing farther  declaratioos.  It  must  in  this  case  be  taken  with  its  imperfections. 
The  declarations  of  the  party  in  the  conveyance,  if  imperfect,  cannot  be  peribct. 
cd  by  the  court,  from  what  may  be  regarded  as  mere  hints  or  memoranda,  as  in 
the  case  of  informal  writings. 
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leaying  the  declaration  of  trust  in  this  imperfect  state,  is  to 
resort  afterwards  to  the  technical  skill  of  the  conveyancer; 
the  original  writing,  whether  a  marriage  contract,  or  a  will, 
being  the  guide  as  to.  the  matter  to  be  settled  in  legal  form. 
It  is  in  such  preliminary  instruments,  that  the  nature  of  the 
estates  to  be  settled,  and  the  iertM  and  conditions  are  ex- 
pressed, but  not  in  technical  language  or  with  technical  astu- 
tia.  The  estates  are  not  to  be  created  by  the  trustees,  unless 
they  are  at  the  same  time  the  owners,  in  virtue  of  a  general 
power.*  The  doctrine  of  relation  applies  to  executory  trusts, 
as  well  as  to  trusts  executed;  and  in  the  legal  or  technical  set- 
tlement, those  to  whom  the  future  directions  are  given,  must 
follow  the  substance  of  these  directions,  substituting  the  tech- 
nical phraseology  of  the  law  for  the  common  language.  The 
nature  of  the  estate  to  be  executed,  must  therefore  be  an- 
nounced in  the  executory  trust;  it  cannot  be  left  to  the  future 
determination  of  the  trustees;  otherwise,  they  may  be  the  crea- 
tors of  the  estate,  which  would  enable  them  to  disregard  the 
rule  of  perpetuity.  To  give  a  plain  example,  we  will  sup- 
pose that  A.,  the  trustee,  is  required  by  the  executory  writing 
to  convey  the  estate  to  B.for  l\fej  and  to  settle  the  same  on 
the  first  J  second,  third,  or  fourth  unborn  child  of  B.  in  tail, 
but  in  such  a  manner  as  to  prevent  B.  or  any  of  his  unborn 
children  in  succession,  from  barring  the  remainder  to  the 
first,  second,  third,  or  fourth  child.  Here  the  technical  skill 
of  the  conveyancer,  and  the  astutia  of  the  court,  would  be  re- 
quired to  settle  the  estate  in  a  legal  manner,  in  conformity 
with  the  foregoing  declared  intention,  so  as  to  prevent  the 

*  And  Mr.  justice  Buller  obsenred:  **a  deed  most  take  place  opoa  its  ezeca- 
tion  or  not  at  all.  It  is  not  neoeaaary  for  a  deed  to  convey  an  immeditUe  interui 
in  posseaaion,  but  it  moat  take  place  aa  paaain^^  the  interutt  to  be  conreyed  at 
tbe  ezecQtion ;  bat  a  will  is  quite  the  reverse,  and  can  only  operate  after  tbo 
death.**  Lewin  33.  That  is,  the  interest  or  estate  roust  be  declared  in  the 
deed,  and  not  Icfl  to  be  created  at  a  future  period,  or  to  take  effect  after  the  ter- 
mination of  a  period  of  time,  say,/eur  yeart  hene€.  As  the  estate  could  not  in 
the  mean  time  be  in  abeyance,  it  would  never  have  passed  out  of  the  {grantor,  or 
in  ease  of  a  trust,  would  result  or  return  to  tbe  feoffor. 
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tenants  of  the  preceding  estates  from  barring  the  remainders; 
and  this  is  done  by  interposing  different  sets  of  trustees^  vesting 
estates  in  them  at  the  same  time,  or  at  the  termination  of  each 
particular  estate;  that  is,  if  it  can  be  done  at  all  here,  nnce 
our  act  of  assembly.  In  consequence  of  this  eaprus  direction 
alone,  would  the  court  undertake  to  interpose  special  trustees, 
for  the  purpose  of  preventing  the  barring  of  the  remainders, 
and  which  could  only  be  done  by  an  instrument  drawn  with 
technical  astutia.  But  if  the  executory  trust,  whether  in  a 
deed  or  in  a  will,  contained  no  such  express  direction,  the  law 
would  be  suffered  to  take  its  course/  and  as,  from  the  strict 
analogy  between  equitable  and  legal  limitations,  it  is  equally 
necessary  to  interpoae  special  trustees,  the  general  trustees 
having  only  a  legal  estate,  the  equitable  estate  for  life  would 
unite  with  the  inheritance,  constituting,  according  to  the  rule 
in  Shelley's  case,  which  applies  to  equitable,  as  well  as  legal 
estates,  a  barrable  estate  taiL  In  the  deed  under  considera- 
tion, the  party  has  been  his  own  conveyancer  f  but  if  it  be 
considered  an  executory  trust,  he  has  not  expressly  directed  a 
settlement  to  be  made,  in  such  manner  as  to  prevent  the  re- 
mainders from  being  barred ;  the  legal  estate  continues  in  an 
unbroken  line,  and  so  does  the  equitable.  There  are  no  di- 
rections for  a  jkrtlier  settlement,  with  the  express  view  of 
preventing  C.  M.,  or  her  children,  from  barring  remainders. 
AfMhat  can  be  drawn  from  the  deed  is  a  vague  conjecture 


*  The  ibOowiDf  prineiploi  are  drawn  firom  the  caaee  by  Lewin :  * 

1.  That  a  claoae  merdj  iirteli&nf^  without  any  worde  of  direct  gift,  will  be 
conatraed  to  raiee  an  eiecotof y  trait. 

2.  That  words  of  a  tftrfcf  fift,  whether  immediate  to  the  partiea  themaelfee, 
or  to  a  peraoa  in  troat  ftr  them,  althoqgh  accompanied  by  the  worda  **ao  Vmg 
aa  the  rules  of  law  and  equity  will  permit,**  will  be  taken  as  a  tnui  execuUd. 

3.  That  the  aame  ooosCnictioo  wlU  prerafl  though  the  words  of  the  direct  gift 
he  accompanied  by  an  explanatory  clause,  such  as  "my  will  and  intention 
l>einf ,**  dtc 

4.  That  although  the  trust  be  extcuioty,  the  court  will  not,  as  in  artidea,  in- 
aert  a  limitatioo  awmt  on  the  death  of  the  tenant  in  tail,  under  twenty-one,  CTcn 
if  the  win  contain  the  words,  *so  long  as  the  rulea  of  hiw  and  equity  will 
permit.** 
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that  this  was  left  to  the  option  of  the  trustees,  either  to  do  or 
not  to  doy  as  they  saw  fit.    But  this  is  mere  conjecture,  from 
the  words,  "such  mode  of  conveyance,"  applied  to  C.  M.,  and 
the  words,  ''such  terms  and  conditions,"  as  applied  to  the 
children.    These  expressions  are  entirely  too  indefinite  for  a 
court  to  act  upon.    If  this  can  by  any  possibility  be  taken  as 
an  executory  trust,  in  the  strict  sense  (for  all  trusts  are  more 
or- less  executory),  it  is  only  so  as  relates  to  the  imperfect, 
and  I  may  add  uncertain  and  incomplete  trust  in  favour  of  the 
children;  for  it  is  only  as  respects  them,  that  any  thing  is  left 
to  be  ascertained  or  determined  by  the  trustees.    The  mere 
direction  to  convey,  or  to  settle  and  assure,  does  not  make  the 
trust  executory,  when  the  object  and  the  interest,  an  estate 
for  life  or  otherwise,  is  distinctly  expressed  and  determined. 
The  estate  for  life  in  the  rents  and  profits,  is  distinctly  and  re- 
peatedly declared  as  to  C.  M.;  as  also  the  duty  of  the  trustees 
to  convey  to  her  a  portion  on  her  marriage,  which  portion 
the  law  and  the  deed  define  with  certainty.    This  settlement 
can  only  be  accomplished  by^putting  him  in  possession  of  the 
land  according  to  the  trust,  and  executing  the  legal  evidence 
or  instrument  t)f  convejrance.    As  to  the  nieces,  the  trust  is 
also  executed;  it  is  only  as  respects  the  children,  that  any 
farther  declaration  would  be  necessary. 

The  doctrine  of  executory  trusts  is  very  far  from  being  a 
dear  and  satisfactory  one,  in  the  English  law,  and  we  should 
consider  well  before  we  introduce  it  into  our  system,  so  far  at 
least  as  to  direct  conveyances  for  the  purpose  of  tying  up 
estates  in  what  is  called  strict  settlement.  Notwithstanding 
the  elaborate  arguments  of  Feame  and  Fonblanque  in  favour 
of  it,  they  have  by  no  means  succeeded  in  placing  it  on  a  firm 
foundation.  So  far  as  the  power  assumed  by  the  courts  of 
moddelling  trusts,  and  of  acting  as  the  conveyancer  of  the 
maker  of  the  trust  goes,  it  appears  to  me  to  border  on  the  ex- 
ercise of  an  arbitrary  and  undefined  power,  more  safely  let 
alone  than  acted  on.  It  is  admitted  by  Feame,  that  under 
this  assumed  power,  chancellors  have  taken  liberties  with  in- 
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stnunents  of  writiog,  <<not  of  the  gentlest  touch/'  which  is 
itself  a  sufficient  cause  to  revolt  our  minds  against  such  a  doc- 
trine. If  the  party  desires  by  a  technical  contrivance  and 
astutia,  to  prevent  the  operation  of  the  ordinary  rules  of  law, 
which  are  supposed  to  be  founded  on  justice  and  wisdom, 
let  him  do  so  as  his  own  conveyancer,  without  calling  in  the 
aid  of  the  astutia  of  the  court;  and  let  not  the  court  snatch  a 
questionable  power,  to  accomplish  that  which  is  at  variance 
with  pvUie  policy  and  the  spirit  of  the  laws — to  wit:  the 
thro^ljog  difficulties  in  the  way  of  the  alienation  of  lands. 
The  result  of  my  researches  is,  that  one  of  the  main  objects 
of  this  doctrine  was  to  counteract  the  operation  of  the  rule  in 
Shelley's  case,  which  had  the  eflfect  to  divide  and  diminish  the 
wealth  and  the  landed  estates  of  the  great  aristocratic  fami- 
lies, and  tended  to  advance  the  commercial  and  manufactur- 
ing interests.  It  appears  to  me,  that  under  our  act  of  assem- 
bly, all  contrivances  of  this  nature,  of  a  strict  settlement  to 
prevent  the  barring  of  estates  tail,  are  cut  up  by  the  roots ; 
once  admit  that  it  is  an  estate  tail,  and  the  right  of  tenant 
in  tail  to  convey,  as  if  seized  in  fee  simple,  cannot  be  prevent- 
ed by  any  contrivance.  The  alleged  inconsistencies  of  lord 
Hardwicke,  in  the  cases  of  Spencer  and  Bagshaw  and  Garth 
V.  Baldwin,  may  be  ascribed  to  the  nature  of  the  doctrine 
itself,  being  then  comparatively  new.  In  the  first  of  these 
cases,  he  declared  that  there  was  no  difference  between  trusts 
executed,  that  is  fully  declared,  and'  trusts  executory,  or  im- 
perfectly declared;  that  they  were  both  more  or  less  execu- 
tory, and  both  must  conform  to  the  rules  of  law  and  the  in- 
tention of  the  maker  of  the  trusts.  Mansfield  appears  also  to 
have  disliked  this  loose  distinction,  which  threi^tened  to  cut 
adrifl  the  firmly  anchored  law  of  tenures.  Fearne  has  placed 
no  permanent  landmarks;  he  admits  that  in  all  trusts  some- 
thing yet  remains  to  be  done— in  those  that  are  executory,  or 
imperfectly  declared,  to  declare  them  in  a  more  perfect  manner; 
in  those  that  are  executed,  or  perfectly  declared,  to  clothe  them 
in  legal  form.^ 

•CoUeetJarid.    9  Vetej  tea.  446.    Feme  130.    1  Fonb.  137, 404. 
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There  is  no  uniform  and  satisfactory  definition  of  an  execu- 
tory trusty  by  which  it  may  be  distinguished  from  a  trust 
executed.  It  has  been  described  to  be,  where  the  words  <<to 
settle  and  convey"  are  used;  but  these  words  do  not  distin- 
guish those  trusts  which  are  fully  declared,  and  where  nothing 
remains  to  be  done  by  the  trustee  but  to  convey  the  legal 
estates  to  the  equitable  estates,  explicitly  and  formally  declared. 
In  the  case  of  Henly  v.  Austin,  the  lord  keeper  observed: 
<<  With  respect  to  trusts  declared^  the  rule  is  the  same,  but  in 
case  of  imperfect  trusts,  left  to  be  modelled  by  the  trustees,'' 
&c.  AH  trusts  are  imperfect,  compared  to  legal  estates.  I 
have  applied  the  term  imperfect j  I  think  with  more  propriety, 
to  those  cases  where  the  trustee  has  power  to  drfeat  the  trusts. 
In  another  case,  an  executory  trust  was  said  to  be,  <<  where 
something  is  left  to  be  done  in  a  more  perfect  manner  by  the 
trustees  in  the  first  instance,  and  secondarily  by  the  court'' 
In  Leonard  v.  Stanly,  the  lord  keeper  declarcHi,  <<that  the 
distinction  had  not  been  well  expressed/'  In  Taylor  v.  Aus- 
tin, the  chancellor  said,  that  <<the  words  executory  trust  had 
no  fixed  meaning  whatever."  In  Rosseau  v.  Read,  no  better 
definition  is  given.  In  the  cases  just  cited,  in  that  of  Pearson 
V.  Wright,  in  that  of  the  duke  of  Newcastle,  different  defi- 
nitions are  given,  and  equally  unsatisfactory.  All  that  can 
be  gathered  from  them,  is,  that  the  chancellor,  having  pre- 
viously determined  in  his  mind  in  the  particular  case  that  it 
is  an  executory  trust,  proceeds  to  model  it  according  to  the 
intention  to  be  gathered  from  the  instrument,  and  as  nearly 
as  may  be  m  conformity  to  the  rules  of  law  and  equity.  In 
one  of  the  cases  cited,  it  was  said  to  be,  <<  where  something 
is  left  to  the  judgment  of  trustees,  and  conaequently  of  the 
court,  which  is  to  perform  the  part  of  counsel"  In  the  case 
of  the  duke  of  Newcastle,  it  is  placed  on  much  narrower 
ground ;  it  is  said,  ^  where  the  person  declaring  the  trust  takes 
upon  himself  to  be  his  own  conveyancer,  the  court  will  not 
presume  to  model  the  trust,  and  direct  a  conveyance  in  such 
a  manner  as  to  aflfect  the  intention,  but  permit  the  legal  con- 

VOL.   VI.  4 
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scniction  to  preyaiL'^  Preston  lays  it  down,  that  the  mere 
circmnstanoe  of  a  oonye3raiice  being  directed  to  be  made,  will 
not  of  itself  be  snflkient  to  make  the  trust  executory,  so  as  to 
authorize  the  court  to  model  the  trusts 

Notwithstanding  the  power  assumed  by  the  court  of  equity 
in  Ekigland  in  executory  trusts,  it  is  uniformly  conceded,  that 
effect  must  be  givento  the  established  rules  of  law  and  equity, 
unless  precluded  by  the  express  declaration,  or  necessary  im- 
plication oCtfie  maker  of  the  trust  As  where  he  expresdy 
declares  his  desire  that  the  estate  shall  be  settled  in  such  a 
manner  as  to  prevent  the  tenant  for  life  from  barring  the 
remainders,  or  where  he  uses  expressions  entirely  incompati- 
ble with  an  estate  tail.  In  both  these  cases,  it  is  a  necessary 
presumption,  that  as  he  meant  that  the  first  taker  should  take 
only  an  estate  for  life,  it  was  also  his  intention  that  the  re- 
mainder should  be  protected  by  the  artificial  contrivances  of 
the  conveyancer.  But  this  is  only  applicable  to  executory 
trusts;  in  other  cases,  even  the  express  declaration  that  the 
first  taker  shall  hold  for  his  natural  life,  and  no  longer^  or 
that  tenant  in  tail  shall  not  have  power  to  bar  the  remainders, 
would  be  of  no  avaiL  In  this  state  the  expression,  <<  without 
impeachment  of  waste,''  applicable  to  an  estate  for  life,  and 
raising  a  presumption  that  no  greater  estate  was  intendc^,  is 
disregarded,  where,  according  to  the  rules  of  law,  the  liihi- 
tation  would  otherwise  be  an  estate  tail.*  The  danger  of 
making  the  estate  depend  upon  the  indistinct  particular  intent, 
and  in  opposition  to  the  broad  general  intent,  which  is  in 
conformity  to  legal  rules,  is  strongly  expressed  by  Feame  him- 
self,  on  another  occasion.  ^Surely,''  says  he,  <<it  is  better 
that  the  intentions  of  twenty  testators,  every  week  should 
fail  of  effect,  than  these  rules  should  be  departed  from,  upon 
which  the  general  security  of  titles,  and  quiet  enjoyment  of 


M  Eden  364.   3  Eden  6.   1  Eden  368, 195.    13  Vewy  330.    I  Eden  87.   9 
VeMjsen.464.    Prest  386. 
•  See  10  Serf,  dt  Rawie  439;  «nd  iee  pege  54  of  this  Article. 
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property,  so  essentially  depend.''  If  this  be  true  in  case  of 
toillsy  which  are  viewed  with  so  much  indulgence,  how  much 
more  of  deeds,  where  parties  have  undertaken  to  be  their 
own  conveyancers ! 

If  the  court  would  undertake  to  model  the  trusts,  in  the 
present  case,  it  would  only  be  in  consideration  of  the  supposed 
discretion  given  to  the  tnistees  of  the  deed,  in  virtue  of  the 
words  before  referred  to,  <«by  such  mode  of  conveyance,*' 
and,  <<in  such  terms  and  conditions,"  &c,  but  which  carry 
with  them  nothing  obligatory  or  explicit;  but  it  must  be  borne 
in  mind,  that  the  power  of  the  trustees  to  execute  tlie  trusts 
under  the  deed,  has  only  been  conceded  for  the  sake  of  ai^u- 
ment  If  they  have  no  power  to  convey  a  fee,  the  execution 
of  the  tnists  must  devolve  on  the  court,  and  the  court  would 
certainly  not  exercise  a  discretion  not  necessarily  implied,  or 
at  least  where  no  rule  is  furnished  by  the  instrument.  The 
court,  thus  left  to  act,  would  not  undertake  to  conjecture  the 
causes  of  doubts  and  fears,  which  might  have  existed  in  the 
breast  of  the  maker  of  the  trust,  from  his  using  the  words, 
<<as  they  may  deem  prudent  and  advisable;"  for,  under  some 
circumstances  the  intention  might  better  be  subserved  by 
leaving  the  limitations  to  follow  the  legal  course,  than,  under 
other  circumstances  to  prevent  this  by  subtle  contrivances. 
The  court  could  not,  if  it  were  so  disposed,  judge  of  these 
circumstances  without  data  furnished  by  the  deed  itself.  There 
is  nothing  more  specific  in  these  doubts  and  fears  than  in 
every  other  case,  when  the  best  grounded  hopes  may  be  de- 
ceived. Chancellors  have  established  the  doctrine,  in  cases 
of  executory  trusts,  that  they  will  not  look  beyond  the  pre- 
sent  object  of  the  settlement^  and  that  it  is  no  objection  that 
it  would  enable  the  party  to  bar  the  remainders. 

In  concluding  this  branch  of  the  subject,  I  will  give  some- 
what in  extenso,  the  opinions  of  English  chancellors  bearing 
on  some  of  the  principles  asserted. 

In  Leonard  t;.  Stanly  the  chancellor  uses  this  language: 
<<In  all  these  cases  there  is  but  one  invariable  rule,  the  intent 
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of  the  testator  collected  from  the  will  itself,  and  not  coffee- 
tured.  It  is  insisted  on  the  part  of  the  plaintiff,  that  it  is  a 
trust,  and  that  this  court  uses  greater  liberality  of  construction 
in  cases  of  trusts  than  of  legal  estates.  I  am  of  opinion  that 
it  is  a  trust;  but  I  do  not  think  that  that  circumstance  wiQ 
vary  the  present  case,  because  words  declaring  a  trust  must 
be  expounded  in  this  court  a^  they  would  be  at  law;  otherwise 
the  properties  of  mankind  would  be  precarious;  there  would 
be  one  judgment  here,  and  another  at  law.  The  distinction 
between  iruste  executed,  and  executory,  seems  to  be  ill  ex^ 
pressed;  but  when  properly  considered,  appears  to  have 
good  sense  in  it.  In  all  cases  of  the  latter  description,  some- 
thing is  left  to  the  judgment  of  the  trustees,  and  consequently 
of  the  court,  which  has  to  perform  the  office  of  counsel.'' 

^I  am  then  to  consider  for  what  peraoos  this  trust  is  de- 
clared, and  who  the  testator  intended  should  necessarily  take 
the  estate.  And  I  must  make  this  construction  as-agreeably 
as  I  can  to  the  rules  of  law  and  equity.'' 

^  Where  a  man  by  his  will  makes  a  tenant  for  life,  with 
remainders  to  one,  two,  three,  four,  or  five,  Ac,  of  the  issue 
of  the  tenant  for  life,  and  then,  for  want  of  issue,  limits  the 
estate  over,  this  will  be  an  estate  tail  in  the  first  taker  for 
life,  by  necessary  implication;  and  this  because  the  word 
then,  before  the  limitation  over,  which  is  sometimes  an  adverb 
of  time  y  yet  it  is  sometimes  a  word  of  relation,  and  signifies 
as  much  as,  m  such  case,  and  must  have  this  effect,  that  qpon 
the  first,  second,  third,  or  fourth,  &c,  limitations  failing,  the 
remainder  man  could  not  take,  because  of  the  words,  <for  the 
want  of  issue,'  and  therefore  unless  the  tenant  for  life,  was 
construed  to  take  an  estate  tail,  it  would  descend  in  the  mean 
time  to  the  heir  at  law,  because  the  contingency  upon  which 
the  remainderman  was  to  take,  had  not  happened.  But  as 
the  testator  certainly  intended  to  dispose  qfhis  whole  estate, 
it  has  been  construed  a  necessary  implication,  that  tenant  for 
life  should  take  an  estate  tail,  to  carry  the  testator's  intent 
into  execution.    But  when  there  is  an  express  estate  for  life, 
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the  court  never  enlarges  this  estate  for  the  sake  of  the  tenant 
himself,  but  merely  for  the  sake  of  other  persons  who  are 
intended  to  take  by  the  will.  To  this  it  is  objected,  that  you 
will  introduce  an  estate  tail,  which  will  give  the  party  an 
opportunity  of  defeating  the  limitations  over.  But  this  proves 
too  much;  for  so  it  happened  in  all  the  cases  cited  at  the  bar; 
for  you  cannot  supply  the  d^eet  and  omission  in  the  will, 
without  giving  tenant  for  life  power  to  destroy  the  remain' 
dtrr 

In  the  case  of  Cook  v.  Cooper,  it  was  laid  down  by  the 
court,  that  where  <<  there  is  a  general  and  a  particular  intent 
in  a  will,  the  latter  must  give  way,  where  the  former  cannot 
otherwise  take  effect;  and,  therefore,  though  the  court  might 
best  fulfil  the  particular  intent  by  giving  the  first  taker  only 
an  estate  for  life,  yet,  the  general  intent  being  that  all  his 
issue  shall  inherit  his  entire  estate,  b^ore  it  goes  over,  that 
intent  can  only  be  effected  by  giving  an  estate  tail  by  impli- 
cation, from  the  subsequent  words,  <tn  d^ault  cf  issue.^ " 
In  Wright  v.  Pearson,  the  court  said:  <<It  is  rightly  admitted 
by  the  counsel,  that  the  question  as  to  what  estate  passes, 
must  depend  upon  the  construction  of  the  whole,  will;  and 
that  the  declaration  of  an  express  estate  for  life  may  be  con- 
trolled by  the  general  words,  and  dispositions  of  the  will." 

<<Nay,  it  must  be  admitted  now  to  be  so,  though  the  first 
devisory  words  had  been  negative,  and  gave  an  estate  for 
life  only.  The  reason  of  this  is,  that  the  testators  attempt  to 
annex  qualities  to  estates  which  the  law  will  not  allow  of; 
they  will  give  estates  for  life,  meaning  that  they  should  have 
descendible  qualities,  wishing  to  have  restrictive  qualities 
to  the  first  taker.  In  these  cases,  therefore,  the  court  con- 
siders the  substantial  meaning.  The  case  of  Colson  v.  Col- 
son,  established  this  rule,  only  it  separated  the  estate  tail  from 
the  estate  for  life,  by  the  interposition  of  trustees  to  preserve 
contingent  remainders.*' 

It  must  appear  to  the  reader  by  this  time,  that  the  trusts  in 
the  deed  under  discussion,  as  in  the  foregoing  case,  can  only 
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be  carried  into  eflfect  substantial^ ;  that  as  the  estate  was 
intended  for  C.  M.  for  life^  and  after,  for  her  anbom  issue  ad 
infinitum,  and  not  to  go  over  until  after  a  failure  of  all  her 
issue,  that  estate  must  be  enlarged  to  an  estate  tail,  without 
regard  to  events  and  contingencies,  which  may  be  conjectured, 
but  which  have  not  been  expressed.  One  is  reminded  of  the 
following  language  of  chancellor  Northington,  in  the  case  of 
Rosseau  t;.  Read:  <<lt  is  therefore  the  fate  of  all  courts  upon 
wills,  it  is  the  peculiar  destiny  of  this  court  on  contracts,  wills, 
and  trusts,  to  be  the  authorized  interpreters  of  nonsense,  and 
to  find  the  meaning  of  persons  who  had  no  meaning  at  all. 

**Ex  fitmo  dare  lueem 
*'Cog]tat,  Qt  spacion  dehinc  miracnla  promat 

**A  creative  power  is  required  to  bring  light  out  of  dark- 
ness, and  sound  sense  and  specious  determinations  from  unin- 
'telligible  instruments.  Civil  polity,  however,  requires  that 
there  nmst  be  some  superior  seer,  who  is  finally  to  arbitrate 
all  disputes,  with  certain  justice  and  unquestionable  satisfac- 
tion— ^thank  God  it  is  not  this  court" 

This  reproach  is  not  alone  applicable  to  the  unlettered  and 
the  careless.  The  profoundly  learned  have  been  obnoxious 
to  it,  and  most  commonly  in  consequence  of  attempting  some- 
thing beyond  the  reach  of  human  skilK  Lord  Coke  censures 
justice  Richel  for  settling  his  estate  on  his  seven  sons  in  suc- 
cession, in  so  curious  a  manner  that  the  limitations  were  all 
void,  for  the  want  of  seizin  fn  the  first  taker;  and  yet  Coke 
himself,  it  is  said,  settled  his  own  estate  in  such  a  way  as  to 
puzzle  the  lawyers  of  his  time. 

3.  The  strictest  analogy  prevails  between  legal  and  equitable 
estates.  In  equity,  the  trust  is  the  land;  there  is  an  equitable 
as  well  as  a  legal  seizin;  when  the  word  seized ia  used  in  acts 
of  parliament,  it  applies  to  both.  There  may  be  an  equitable 
feoffment,  an  equitable  fine  and  recovery,  and  an  equitable 
tenancy  by  the  curtesy.  The  few  points  of  difference  are 
accidental,  and  of  no  importance  to  the  present  inquiry .> 
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One  of  the  English  chancellors  expressed  himself  in  the  fol- 
lowing comprehensive  manner:  <<  This  court  has  determined 
that  such  equitable  estates  are  to  be  held  perfectly  separate 
and  distinct  from  the  legal  estate.  They  are  to  be  enjoyed 
on  the  same  condition,  entitled  to  all  the  same  benefits  of 
ownership,  disposable,  devisable,  and  barrabUj  exactly  as  if 
they  were  estates  executed  in  the  party;  and  the  persons  hav- 
ing them,  may,  without  the  intervention  of  the  trustees,  or  the 
possibility  of  their  preventing  them  from  exercising  their  own- 
erships, act  as  if  no  trustees  existed,  and  this  court  will  give 
validity  to  their  acts.''* 

Equity  adopts  all  the  rules  of  law  applicable  to  legal 
estates.  In  equity,  as  the  trust  is  the  land,  so  the  declaration 
of  the  trust  is  the  disposition  of  the  land.*  Lord  Mansfield 
said,  on  one  occasion:  << Twenty  years  ago  I  imbibed  this 
principle,  that  the  trust  is  the  estate  at  law  in  this  court,  and 
governed  by  the  same  rules  in  general,  as  all  real  property  is, 
by  imitation."  In  Pennsylvania,  the  person  in  possession 
under  a  trust,  and  entitled  to  (he  equitable  estate,  is  to  all 
intents  and  purposes  the  legal  owner.  It  was  farther  observed 
by  lord  Mansfield,  <<  that  the  trustee  can  transmit  no  benefit, 
but  is  to  hold  for  the  benefit  of  those  concerned.    The  trustee 


*  **  Attboii^  Um  trust  ii  a  mere  creatare  of  equity^  and  with  reference  to 
legal  eooseqnences  labsiata  onlj  in  idea,  yet  it  bein^r  regarded  in  chancery  as 
the  land  ia  at  law,  the  maxim  that  egutlat  ttquUur  Ugem^  is  almost  universally 
applied.  And  it  may  be  premised,  that  the  receipt  of  the  roots  and  profits  of 
real  estate,  by  the  cesf ait  ^ais  truil  fs  that  kind  ofequiMIe  po$t€$non,  which  in 
this  court  is  eqoitalent  to  the  seizin  of  the  legal  estate,  and  that  the  highest 
instance  of  an  equitable  seizin,  is  the  actual  possession  by  him  of  the  property 
clothed  with  each  receipt**  Jeremy's  Eq.  23.  Lewin  thinks  the  analogy  was 
carried  too  &r  by  lord  Mansfield,  and  adopts  the  mle  as  laid  down  by  lord 
Northington,  in  Burgess  v.  Wheat  '^It  is  true,  this  court  has  considered 
trusts,  as  between  the  truttee^  eettui  que  Iruet^  and  Ihoee  claiming  under  Mem, 
as  imitating  the  possession,**  Slc,    Lewin  14. 

**  It  is  a  general  rule,  that  any  legal  conteyance,  or  assurance,  made  by  a 
cestui  que  trust,  shall  have  the  same  effect  and  operation  upon  the  trust,  as  it 
would  have  had  upon  the  estate  at  law,  in  case  the  trustee  had  executed  the 
trust**    Willis  no.    Cruise*s  Dig.  485,536.    18  Vesey  325,  418. 
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is  considered  merely  as  an  instrument  of  conveyance,  and 
therefore  is  in  no  event  to  take  a  benefit;  and  the  trust  must 
be  co-extensive  with  the  legal  estate  of  the  land.'**® 

If  we  lay  aside  those  vague  expressions  whose  meaning 
can  only  be  conjectured,  allotments  of  parts  of  the  landy  such 
terms  and  conditions,  &c., — too  indefinite  for  the  trustees  to 
act  upon,  or  the  court  in  their  stead  (which  would  serve  to 
make  those  tlie  bestowers  of  the  benefits,  or  creators  of  the 
trusts),  then  there  is  nothing  in  the  case  but  a  trust  to  secure 
to  C.  M.  an  estate  for  life  in  the  rents  and  profits,  which  in 
equity  is  the  land  hself,  and  afterwards  on  her  marriage,  a 
legal  estate  to  the  same  extent,  with  an  inheritance  to  her 
children,  which  cannot  take  effect  without  giving  her  an 
estate  tail  by  implication  or  operation  of  law.  There  cannot 
be  a  doubt  timt  an  estate  of  inheritance  was  intended  /or  C. 
M,  and  her  issue;  but  the  deed  is  silent  as  to  the  manner  in 
which  this  is  to  be  effected,  that  is,  whether  it  is  to  be  taken 
by  C.  M.,  or  her  issue;  it  must  therefore  be  determined  by  the 
rules  of  law,  which  give  that  estate  to  the  first  taker. 

Cestui  que  trust,  in  tail,  in  this  case,  the  estate  of  the  trus- 
tees being  entirely  legal,  and  that  of  the  cestui  que  trusts 
entirely  equitable,  can  bar  the  equitable  remainders;  and  the 
only  mode  by  which  it  could,  according  to  the  English  law, 
have  been  prevented,  where  there  is  no  estate  interposed 
between  the  estate  for  life,  and  the  inheritance,  is  the  follow- 
ing: By  limiting  the  estate  to  C  M.for  life,  re?nainder  to  the 
trustees  during  the  life  of  C.  M,  remainder  to  the  heirs  of 
the  body  of  C.  M,,  or  other  persons,*  As  this  is  a  trust  by 
deed  (and  not  by  will,  where  a  future  estate  or  executory 

8  »  »o  1  Sand.  Vset  315,  327.  3  Vcscy  127.  1  Sand.  269.  2  B.  C.  C.  26. 
1  Eden  227.  )  Fonb.  37.  Feara.  324,  325,  308.  1  Eden  224.  2  Fonlx  326. 
1  Yates  313.  Atk.  603.  12  Sergeant  460.  **The  cestui  quo  trust  Iiaa  an 
estate  in  equity  .  quivclcnt  to  the  legal  owncrsliip.**     Willis  109. 

»  **  As  to  llic  necessity  of  trustees  to  prefrrve  contingent  remainders,  see  1 
Madd.Chanc.  4!»d.  1  Atk.  581.  591.  2  Vesey  sen.  230.  4B.C.C.  396.  2 
Vescy  jun.  234. 
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devise  may  be  limited  without  any  particular  estate  to  sup- 
port it),  there  must  always  be  an  estate  to  vest  in  presently 
immediately  on  the  termination  of  the  preceding  estate.  This 
is  equally  applicable  to  equitable,  and  to  legal  estates.  There 
must  always  be  some  one  ready  to  take  the  beneficial  interest, 
as  in  legal  estates  created  by  deed  there  must  always  be  some 
one  ready  to  be  seized  o{  the  legal  estate.  In  a  will,  this  may 
be  in  suspense  by  way  of  executory  devise;  but  in  a  deed,  a 
contingent  remainder,  or  a  contingent  springing  use,  must 
always  have  a  particular  estate  to  support  it;  which,  in  res- 
pect to  the  legal  estate,  must  be  an  estate  of  freehold,  but  in 
a  trust,  it  is  sufficient  that  there  be  a  vested  equitable  estate, 
though  less  than  a  freehold.  In  either  case,  there  must  be  no 
broken  link — ^no  hiatus,  even  for  a  moment.  Hence,  spring- 
ing uses  in  a  deed,  require  a  preceding  vested  estate  to  support 
them;  and  if  this  be  wanting,  all  the  succeeding  limitations 
must  faiL  The  estate  of  C.  M.  is  the  only  vested  equitable 
estate  which  precedes  those  of  her  unborn  children;  it  is  indis- 
pensably necessary  for  their  support;  take  it  away,  and  every 
estate  after  it,  which  is  contingent,  and  not  vested  ui  posses- 
sion, must  fall  to  the  ground." 

The  limitation  to  the  unborn  children  of  C.  M.,  if  made  to 
vest  on  or  before  their  attaining  twenty-one  years,  and  not 
otherwise  defective,  might  have  been  good  in  a  will  by  way 
of  executory  devise;  or  in  a  deed  by  way  of  springing  use,  if 
made  to  vest  in  interest,  immediately  on  their  birth^  during 
the  life  of  the  parent,  or  at  her  decease;  and  a  child  in  ventre 
sa  mere  is  considered  as  bom  for  this  purpose;  but  under  the 
present  mode,  it  could  neither  take  efiTect  in  a  will,  nor  in  a 
deed,  because  it  is  only  to  vest  on  their  marriage,  which  is 
too  remote  a  contingency,  without  the  alternative  of  attaining 
twenty-one  years  of  age.  If  the  vested  equitable  estate  of  C. 
M.  were  not  connected  with  the  estate  of  the  issue,  then  after 
her  death,  leaving  children  unmarried,  there  would  be  no  one 

"  5  Bacon  Abr.  Uies.    2  Fonb.  90.    1  Prctt.  355. 
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to  take  the  rents  and  profits,  or  the  equitable  estate,  and  the 
consequence  would  be,  thai  they  would  return  a»  a  result- 
ing  trust  to  the  heirs  at  law  qf  the  feoffor,  and  the  remainder 
over  would  be  d^eated,  as  well  as  the  limitation  to  the 
children  qf  C.  M^  To  prevent  this  effect,  the  court  must 
necessarily  have  recourse  to  the  general  intent  of  the  feoffor. 
In  doing  so,  it  is  true,  a  doolr  will  be  opened  to  the  tenant  for 
life  to  bar  the  remainders,  while  it  saves  the  limitation  to  the 
unborn  children;  but  the  English  chancellors  say  that  it  is  no 
objection  that  a  power  may  be  thus  incidentally  given  to  the 
first  taker;  and  according  to  the  spirit  of  our  laws  and  judicial 
decisions,  that  is  not  only  not  objectionable^  but  very 
desirable^ 

The  law  is  laid  down  in  Fonblanque  as  follows:  «  There 
must  be  a  person  seized  to  such  use  [springing  use]  when  the 
contingency  happens;  therefore,  if  the  cestui  que  trust,  in  tail, 
by  discontinuance,  or  the  feoffee  to  uses,  or  the  person  out  of 
whose  seizin  the  use  is  to  be  served,  by  alienation  or  other- 
wise, destroy  his  estate,  or  his  possibility,  the  use  is  destroyed 
for  ever.  Whereas,  by  an  executory  devise,  th^  freehold 
itself  is  transferred,  and  there  needs  no  person  to  be  seized,  to 
execute  the  estate  in  the  devisee."  But  here  the  stem  rule 
against  perpetuities  interposes.  <<  Every  future  interest,'' 
says  the  same  author,  ^springing,  or  secondary  use,  must  be 
80  limited  as  necessarily  to  take  effect,  if  at  all,  within  a  life, 
or  lives  in  being,  and  twenty-one  years  and  some  months." 

As  to  the  interpretation  of  wills  and  executory  trusts,  I  will 
take  the  law  as  laid  down  by  the  counsel  in  the  case  of  Stanly 
V.  Leonard,  as  the  doctrine  was  admitted  to  have  been  cor- 
rect :  <<  The  words  out  of  which  the  estate  tail  is  to  be  supplied, 

*  **  This,  therefore,  ii  a  very  deer  anthoritj,  that  there  maj  be  a  reaaltincf 
trait  (under  a  trait  to  lapport  oontiogent  remaindcra),  for  the  heir  at  law,  in 
the  lamo  manner  as  onder  an  executory  devise;  indeed,  it  was  insisted  in  that 
case,  that  the  estate  should  in  the  meantime  go  over:  bat  the  court  held  other- 
wise,/or  then  it  would  have  veiled  by  purck—e^  emd  emdd  never  have  come  buck 
again.''    I  Atk.  597. 
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are  'for  want  of  such  issue.'  There  would  have  been  the 
same  intention  to  prefer  the  male  issue^  if  the  words,  <  for  the 
want  of  such  issue/  had  been  expunged;  yet  no  court  of  jus- 
tice would  have  inserted  another  limitation,  though  they  will 
supply  iDords,  when  there  are  words  to  supply  them  out  of, 
because  they  expound  only,  and  do  not  make  persons'  wills. 
But  the  testator  in  the  present  case  has  supplied  words,  to 
wit:  <  for  want  of  such  issue  of  Samuel,'  and  afterwards,  <  for 
want  of  issue  of  both  my  said  children,'  or  <if  their  issue 
should  die  without  issue,' — here  are  words  of  limitation,  and 
the  next  in  remainder  can  never  take  until  these  contingencies 
happen." 

Nothing  can  save  the  limitation  to  the  children  of  C.  M., 
as  purchasers,  but  the  interpretation  which  would  give  them 
an  estate  on  their  coming  of  age,  which,  according  to  legal 
decisions  would  vest  on  their  birth ;  but  this  cannot  be  done 
without  expunging  the  words  <<  allot  on  their  marriage," 
which  precludes  all  idea  of  any  interest  vesting  immediately 
on  their  birth.  As  no  estate  is  expressly^  or  definitively 
limited  to  the  issue,  they  could  only  take  by  reference  to  the 
estate  of  the  ancestor,  and  in  order  to  enable  them  to  take,  the 
ancestor's  express  estate  for  life  must  be  enlarged  to  an  estate 
taiL  So  that  in  the  present  case  they  could  not  take  as  pitf« 
chasers,  even  if  the  insuperable  objection  of  perpetuity  were 
not  in  the  way.  If  the  trustees  had  been  empowered  to  allot 
marriage  portions  to  the  children  of  C.  M.,  in  her  life  time, 
remainder  for  life  to  those  living  at  the  time  of  her  death, 
remainder  in  tail  to  the  grandchildren,  and  then  remainder 
over  on  their  dying  without  issue,  the  question  might  have 
arisen,  whether  by  this  method,  the  estate  for  life  of  C.  M. 
could  be  separated  from  the  inheritance,  without  special  trus- 
tees; and  in  my  opinion  it  could  not;  because  C.  M.  would 
have  an  express  estate  for  life,  enlarged  to  an  estate  tail,  by 
the  words  <<  dying  without  issue,"  standing  entirely  distinct 
and  separate  from  the  contingent  future  springing  uses  on  the 
event  of  the  marriage  of  the  children,  and  the  allotment  in 
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that  event  by  the  trustees;  which  would  be  an  estate  in  ex* 
pectancy,  not  vested  in  interest  or  possession,  but  altogether 
contingent,  depending  on  several  ^Ustinct  and  uncertain 
events.  These  possible  future  marziife  allotments,  or  por- 
tions, are  in  derogation  of  her  veiiid  estate,  or  a  charge 
upon  it,  depending  on  a  mere  possible  occurrence,  not  affect- 
ing her  estate,  enlarged  as  before  mentioned,  until  they  shall 
vest,  and  they  may  be  prevented  from  vesting  by  the  change, 
or  discontinuance  of  the  estate  of  C.  M.  But  the  time  for  the 
estates  of  children  to  vest  is  positively  fixed,  ^on  their  mar- 
riage,'' without  any  provisions  for  possible  contingencies,  and: 
the  time  may  extend  beyond  the  period  of  twenty-one  years, 
after  the  death  of  the  parent,  which  is  fataL  These  words 
cannot  be  expunged.  The  expression,  ^  on  such  terms  and 
conditions,"  do  not  give  words  out  of  which  other  words  may 
be  supplied  by  the  court;  they  are  too  uncertain  to  enable  the 
chancellor  or  the  trustees  to  interpret  the  limitations,  and 
neither  can  make  them.  If  the  children  take  in  virtue  of  the 
words,  ^  dying  without  issue,"  annexed  to  the  limitation  to 
their  parent,  they  take  by  inheritance,  which  ends  the  ques* 
tion;  and  they  cannot  take  in  virtue  of  these  words  annexed 
to  the  limitation  to  them,  because  they  cannot  take  by  impli- 
cation,  and  they  have  no  express  estate  of  any  kind,  much 
less  of  freehold,  to  serve  as  the  foundation  of  an  estate  of 
inheritance.^^ 

As  a  limitation  to  take  effect  either  as  an  executory  devise 
or  springing  use,  is  void  after  an  indefinite  failure  of  issue, 
and  the  legal  import  of  the  words,  <^  dying  without  issue," 
carry  ttiat  meaning  generally,  the  court  has  sometimes,  in 
wills  and  in  cases  of  real  estate,  taken  advantage  of  other 
expressions  in  the  instrument,  to  give  it  a  inore  restricted 
meaning,  or,  as  it  is  expressed,  <<  to  tie  up  the  generality"  of 

"  1  Croke  Elix.  439.  1  B«p.  199.  3  Fonb.  90.  1  Eden 87.  Fetni.56.  3 
VcMj  646.  Feara.  53, 58,  465, 346.  6  D.  &  E.  313.  7  D.  dt  E.  653.  Cor. 
niih,  Ufe>  13.  1B.C.C.75.  6CnuM835.  3  Str.  1175.  9  Maw.  Rep.  514. 
Cowper  379.    3  Baeon  60. 
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those  words,  so  as  to  mean  the  leaving  issue  living  at  the 
time  of  the  death.*  If  this  were  a  will,  and  in  case  of  per- 
sonal estate,  and  there  were  any  words  either  expressly  nar- 
rowing the  meaning,  o»  necessarily  implying  it  to  be  so^  then 
perhaps  a  question  might  arise  as  to  the  construction.  But 
the  question  could  not  arise  on  a  deed,  and  even  if  it  were  the 
case  of  a  will,  it  would  not  save  the  limitation  to  the  unborn 
children,  because  it  tends  to  perpetuity.  In  short,  if  the 
feoffor  could,  by  any  contrivance,  give  an  estate  tail  to  the 
unborn  children  of  C.  M.,  by  an  instrument  drawn  in  the 
proper  manner,  it  is  certain  that  this  has  not  been  done ;  and 
without  such  estate  in  the  children,  they  could  not  transmit 
the  estate  to  the  grandchildren,  who  are  plainly  intended  to 
succeed,  according  to  the  expressions,  « if  the  children  of  C. 
M.  die  without  issue."** 

The  conveyance  of  the  legal  fee  to  trustees,  according  to 
Fearne  and  other  writers,  merely  takes  the  estate  out  of  the 
grantor,  subject  to  the  undercurrent  of  equitable  limitations^ 
which  possess  all  the  substantial  constituents  of  estates  purely 
legal.  The  law  is  eqiially  applicable  to  these  as  to  legal 
estates;  words  receive  the  same  technical  interpretation  in 
trusts  fully  declared;  and  in  those  which  are  executory,  or 
imperfectly  declared,  they  still  receive  a  technical  interpreta- 
tion and  effect,  where  the  intention  to  the  contrary  does  not 
appear  by  plain  express  words,  or  necessary  implication. 
And  in  modelling  trusts,  the  chancellor  will  not  insert  clauses 
to  prevent  the  barring  the  remainders,  unless  expressly 
required  to  do  so  by  the  feoffor.  There  can  be  no  doubt  but 
that  the  act  of  assembly  of  Pennsylvania  applies  to  equitable 

*  The  ftUotment  to  tho  children,  considered  as  a  condition  Bubiequeni^  ope- 
rating  on  the  estate  of  C.  M.,  difesting  her  of  a  part  of  that  previously  assigned 
her,  if  such  allotment  be  required  to  bo  made  daring  her  life,  may  be  destroyed 
by  her  act  According  to  the  deed  the  allotment  does  not  necessarily  take  effect 
only  after  her  decease.  It  is  not  a  remainder  to  her  children  after  that  etent ; 
even  this  would  not  in  general  take  the  case  out  of  the  rule  in  Shelley's  case.  See 
Fcam.79. 

VOL.  VI.  5 
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ft8  well  as  to  legal  estates,  as  the  word  seized,  according  to 
the  English  decisions,  applies  to  both.  Cestui  que  trust,  in 
possession,  in  this  state,  is  in  fact  the  legal  owner,  as  he  can- 
not be  evicted  by  the  trustee;*  and  this,  more  especially, 
when  the  time  is  past  when  the  legal  conveyances  ought  to 
have  been  made.  In  Massachusetts,  where,  as  in  Pennsyl- 
vania, there  is  no  court  of  chancery,  the  courts  are  disposed 
to  construe  trusts  as  uses  under  the  statute  of  uses;  that  is, 
transferring  the  possession  to  the  use,  or,  in  other  words,  the 
legal  seizin  of  the  trustee  to  the  equitable  seizin  of  the  person 
beneficially  interested.  In  New  York  this  has  been  done  by 
legislative  enactment,  although  the  wisdom  of  this  course,  in 
both  cases,  may  be  questioned.'^ 

4.  Estates  tail  by  implication,  or  operation  of  law,  derive 
their  support  principally  from  the  rule  in  Shelley's  case,  and 
this  may  be  referred  again  to  the  maxim,  Non  est  hxres 
viventisy  or,  according  to  Blackstone,  <<  A  n^an  in  his  life  time 
carries  all  his  heirs  in  himself.''  Where  an  estate  is  limited 
to  a  person  for  life,  and  in  the  same  instrument  to  the  heirs 
of  the  body  of  that  person,  the  two  estates  unite  in  the  tenant 
for  life,  and  he  takes  an  estate  tail.  The  same  thing  jprevails 
as  to  the  equitable  estate  in  trust  deed,  or  in  a  devise,  where 
other  expressions  of  equivalent  import  with  ^  heirs  of  the 

*  **  Aetual  poMCssion  clothed  with  the  receipt  of  the  rents  tnd  profits,  b  the 
highest  instance  of  an  equitable  seizin.**  Lord  chancellor,  in  Casbom  v.  Scarf| 
1  Atk.  606.  In  the  same  case,  Mr.  Morraj  (lord  Mansfield)  said, «« that  in  this 
conrt,  cestoi  qne  tmst  is  considered  the  owner  of  the  land,  and  the  tmstee  onlj 
the  mere  instrument  and  no  more.**  It  appears  to  me  that  it  maj  be  saielj 
•ssomed  that  this  is  the  law  of  Pennsylvania,  as  it  is  in  Massachusetts,  where 
there  is  no  conrt  of  equity.  At  least  that  eftui  qiu  (rvsf,  in  possesnon  clothed 
with  the  receipt  of  the  rents  and  profits,  is  both  legal  and  equitable  owner  of  the 
land,  as  to  all  the  world,  eicept  thoee  in  remainder,  under  the  same  trust,  and 
which  may  be  barred  by  tenant  in  tail. 

'•  *•  1  Coke  99.  3  Vesey  jnn.  357.  2  Fonb.  149.  Feam.  400, 430, 433,  501, 
50^  2  FonU  97, 128.  4  Dane*s  Abridgment  245.  7  D.  dD  R,  Doe  «.  Syboun. 
Da  47.  GoodUUe  o.  Jones.  4  Dane  251.  2  Eden  6.  1  P.  W.  199.  2  Fonb. 
6,  7.  1  Burr.  38,  52.  7  Beam  177.  See  also  authorities  in  the  succeeding 
reference. 
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body/'  such  as  issue,  oflspring,  children,  are  used  in  a  col- 
lective sense,  and  not  in  reference  to  any  persons  then  in 
being.  The  estate  for  life  will  unite  in  a  trust  deed,  with  the 
inheritance,  where  they  are  both  equitable,  as  in  the  present 
instance.  The  rents  and  profits  are  to  be  applied  for  the  sup- 
port of  C.  M.  for  life,  which  gives  her  an  equitable  estate  for 
life,  while  the  trustees  have  only  the  legal  estate;  and  if  they 
are  required  after  her  decease  to  convey  to  the  issue,  children 
or  heirs  of  the  body,  these  wilt  have  the  e(|uitable  remainder, 
the  tnistees  still  having  only  the  legal  estate,  while  the  two 
equitable  estates  will  unite,  giving  to  C.  M.,  the  first  taker, 
an  estate  tail.  This  in  England  could  only  be  prevented  by 
construing  it  an  executory  trust,  and  then  modelling  it,  by 
inserting  a  clause,  interposing  special  trustees  between  the 
estate  for  life  and  the  inheritance,  but  this  would  not  be  done, 
even  if  an  executory  trust,  without  the  express  directions  of 
the  maker  of  the  trust  So  that  even  supposing  there  were 
an  express  limitation  to  the  children,  so  as  to  enable  them  to 
take  as  purchasers,  still  according  to  the  rule  in  Shelley's  case, 
the  two  estates  would  unite,  and  they  would  take  by  descent; 
for  they  would  take  the  same  land,  which  had  been  pre- 
viously in  the  same  deed,  limited  in  freehold  to  their  ancestor. 
The  estate  tail,  by  operation  of  law,  is  where  no  express 
estate  is  conveyed,  but  plainly  implied  from  the  intent;  or 
where,  in  order  to  carry  Uiat  intent  into  effect,  it  is  necessary 
to  enlarge  an  express  estate  for  life,  to  an  estate  in  fee,  with- 
out which  the  issue  of  the  first  taker  could  not  succeed  to  the 
inheritance,  although  plainly  intended.  It  being  the  wish  of 
the  feoffor,  or  devisor,  that  the  issue  should  take,  it  will  be 
presumed  to  be  a  secondary  consideration,  whether  they  take 
by  purchase  directly  from  the  feoffor  or  devisor,  or  through 
their  ancestor  by  inheritance;  or  even  if  it  appear  to  have 
been  his  wish  that  they  take  by  purchase,  it  is  a  reasonable 
presumption,  that  if  they  could  not  take  in  this  way,  that  they 
might  take  by  inheritance,  rather  than  not  at  all.  Hence,  the 
words  after  the  estate  for  life,  and  <<if  he  die  without  issue," 
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create  an  estate  tail;  because  it  is  clearly  implied,  that  while 
there  is  issue  of  the  tenant  for  life,  and  that  issue  has  issue,  it 
is  to  be  possessed  by  them;  and  is,  in  fact,  the  same  thing  as 
if  given  to  the  tenant  for  life,  and  to  the  heirs  of  his  body, 
which  is  an  express  estate  tail.^^ 

There  is  scarcely  any  legal  principle  sustained  by  so  many 
adjudged  cases  as  that  which  gives  a  legal  effect  to  the  vrotds 
<<  dying  without  issue,''  and  establishes  their  controlling  influ- 
ence over  the  instrument  in  which  they  are  used.  They  are 
so  potent  in  their  operation,  that  they  will  reduce  an  estate  in 
fee  simple  to  an  estate  tail,  and  enlarge  an  estate  for  life, 
although  followed  by  negative  words,  into  a  fee  tail  In 
Wild's  case,  it  was  laid  down  that  if  land  be  devised  to  A. 
and  his  children,  or  issue,  and  he  has  none  at  the  time  of  the 
devise,  the  same  is  an  estate  tail;  for  the  intent  is,  that  the 
children  or  issue  shall  take.  In  the  case  of  Liee  v.  Bray, 
which  was  that  of  a  trust  deed,  it  wa^  laid  down  that  a  limi- 
tation to  the  use  of  the  feoffor's  son,  and  his  heirs,  and  for  the 
want  of  issue  of  him,  remainder  over,  is  an  estate  tail,  on  the 
well  settled  principle,  that  the  latter  words,  <<  issue  of  him," 
restrain  the  prior  and  more  general  words^  <<  his  heirs."  In 
the  case  of  Darly  v,  Darly,  there  was  a  devise  to  A.,  and,  ^  if 
he  die  without  having  issue  of  his  body,"  then  over.  A«  had 
an  estate  tail,  in  virtue  of  the  words  <<  if -he  die  without  hav- 
ing issue;"  without  these,  A.  woul^.have  taken  an  estate  for 
life.  In  Hodges  v.  Middle  ton,  there  was  a  devise  to  A.  and 
her  children  on  their  marriage^  and  if  she  die  without  issue 
then  over;  held  an  estate  tail  in  A.    Devise  to  G.  \fshe  mar- 


'«6ye0ej646.  1  Atk.  603.  3  Vcmj  ISt.  lSaiid.d7a  lB.^a44.  2 
B.aC.26.  lSuid.379.  lBiiuiey255.  lDBllai4a  1  Eden  224.  2Vew7 
246.  Feftrn.  321.  1  DaUas  72.  1  Serg.  Sl  Binnej  30.  9  Serg.  Sl  Rawle  180. 
1  Binnej  71,  91.  Yatet  341.  1  Yatei  12.  6  Binney  191.  12  8erg.  46a 
Fearn.  61, 67.  Cowper  379.  2  Bacon  60.  7  Mass.  Rep.  Fearn.  321.  1  Bin- 
ney  258.  1  Tates  374,  400,  414,  313.  7  D.  &  E.  47.  Cowper  23.  BaU,  N. 
P.  no.  2D.&;B.69a  7  Do.  47.  8  Da  2, 122.  5  E.  13a  2  Johns.  Rep.  84. 
3  Do.  422.    1  Binney  133.    1  Hen.  Sc  Momf.  22a 
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ried  and  had  issucy  then  after  B.'s  death  in  fee;  au  estate  tail 
in  C.  though  not  married,  and  without  issue.  In  Wild  v. 
Lewis,  A.  devised  to  B.,  his  wife,  all  his  lands,  and  if  she  had 
no  children  by  him,  and  for  want  of  such  issue  then  over,  held 
an  estate  tail  in  B.  The  doctrine  has  been  carried  farther  in 
the  case  of  Robinson  v.  Robinson  than  any  previous  decisions, 
and  this  case  has  been  acknowledged  to  be  law  in  Pennsyl- 
vania. It  goes  much  farther  than  our  case,  because  there 
were  words  expressly  negativing  the  idea  of  any  other 
estate  than  for  life.  R.  devised  lands  to  L.  H.  for  and  during 
his  natural  life,  and  no  longer j  and  after  his  decease  to  such 
sons  as  he  shall  have  lawfully  begotten,  and  for  default  of 
issue,  then  to  W.  R.  in  fee;  held  that  L.  H.  by  implication,  to 
effect  the  generel  intent  of  the  testator,  took  an  estate  tail, 
because  it  appeared  that  W.  R.  was  not  to  take  until  after  a 
failure  of  issue  of  L.  H.  He  had  no  son  at  the  time  of  the 
devise.  In  the  case  of  Broughton  v,  Langly,  where  lands 
were  devised  to  trustees  to  permit  B.  to  take  the  rents  and 
profits  for  life,  and  after  his  death  to  the  use  of  the  heirs  of 
the  body,  held  that  B.  took  an  estate  tail.  The  case  of  Stanly 
V.  Leonard,  already  cited,  is  a  strong  one  on  this  subject. 
The  pith  of  the  decision  there,  was  simply  this,  that  as  it 
appeared  from  the  general  intent,  as  ntianifested  by  the  words 
"dying  without  issue,''  that  the  entire  estate  was  to  be  en- 
joyed by  all  the  issue,  adinfinitumy  it  was  necessary  to  give 
the  tenant  for  life  an  estate  tail.^ 

The  doctrine  of  estates  tail  by  implication  from  the-  words, 
"dying  without  issue,"  has  been  adopted  in  this  state, 
and  even  with  a  greater  latitude.  In  the  case  of  Carter  v. 
M'Michael,  chief  justice  Tilghman,  who  delivered  the  opinion 
of  the  court,  declared  that  it  was  an  estate  tail  in  the  tenant 

"  Sec  cases  ]iist  note.  Doug.  753.  1  Wilt.  105.  2  Fearn.  38.  9  Whcaton, 
case  of  Thompson  Mason.  Fearn.  245,  246.  1  Salk.  120.  1  Dall.  139.  1 
Hen.  &.  Mumf.  290.  3  Salk.  337.  6  D.  &  E.  307.  Doug.  431,  431.  2  Vern. 
536.  Fearn.  112.  2  Fonb.  90,  97.  2  Fonb.  58,  316.  Comyn  Digr- 398,  3^4 
400.    4  D.  &.  E.  294.    6  Cruise  325.   2  Wils.  232.   Eden  87.   2  Yates  374. 
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foe  life,  <<although  t7  toot  man\fe$i/rom  the  words  qf  the 
taill,  that  the  testator  did  not  intend  that  he  should  have 
more  than  an  estate  for  Ufe;  for  he  not  only  declares  most 
expressly,  that  it  shall  be  for  and  during  the  term  of  his  natural 
lifOi  but  farther  prohibits  him  from  committing  waste  or  the 
destruction  of  timber  thereon;  thus  depriving  him  of  all  pri- 
vileges other  than  those  of  mere  tenant  for  life.  But  in  mdet 
to  carry  into  effect  the  general  intent  of  the  testator,  the  court 
finds  itself  compelled  to  disregard  and  overrule  this  particular 
intent."w 

In  the  case  of  Paxen  t;.  Lefferts  and  another  Judge  Kennedy, 
delivering  the  opinion  of  the  court,  says:  <<The  words  < during 
his  natural  life/  it  is  true,  are  superadded,  but  it  will  be  seen 
that  these  words  have  no  effect,  when  they  are  opposed  to  the 
general  iutenl  of  the  testator,  as  in  the  case  already  cited, 
[Carter  v.  M'Michael.]  In  that  case,  the  general  intent  of 
the  testator  wa9,  that  the  male  issue  of  Edward  should  take, 
to  the  exclusion  of  all  others,  and  that  the  estate  should  not 
go  over,  $0  long  a$  there  teas  any  qf  such  issue  in  being. 
This  intent,  however  incompatible  with  a  mere  life  estate  in 
Edward,  and  consistently  with  the  rules  of  law,  could  not  be 
effectuated  but  by  giving  to  him  an  estate  tail  male  under  the 
will,  which  was  accordingly  done  by  the  decision  of  the  court. 
Against  this  it  has  been  contended,  that  by  the  very  terms  of 
the  devise  itself  an  estate  for  l\fe  only  is  given  to  (Charles. 
To  this  an  answer  has  already  been  given;  which  is,  that  in 
the  construction  of  wills,  to  effect  the  general  and  main  intent 
of  the  testator,  where  he  has,  in  limiting  the  duration  of  an 
estate  devised,  used  the  words,  <for  his  life,'  ^during  life  and 
no  longer,'  they  are  set  aside  and  disregarged."^^ 

In  the  construction  of  a  trust  in  a  deed,  the  same  rule  pre- 
vails as  to  the  general  and  particular  intent  as  in  a  will;  and 
even  in  a  deed,  where  the  general  intent  cannot  take  effect 
but  by  an  enlargement  of  the  estate  for  life.    It  must  be  under- 

<•  10  Sergt  &  Rawle  429.  ''  3  Rawle*i  Rep.  74. 
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Stood,  however,  that  the  wishes  of  a  testator  will  be  carried 
into  effect,  as  in  the  instance  of  an  executory  devise^  while  a 
trust  in  a  deed  will  be  made  to  conform  more  rigidly  to  the 
rules  of  law,  as  we  have  seen  in  the  comparison  between  the 
springing  use  and  the  executory  devise;  the  former  requiring 
a  particular  estate  to  support  it,  while  the  latter  does  not 
require  such  estate.  Fonblanque  considers  it  a  strange  over- 
sight in  Blackstoue,  in  not  distinguishing  between  deeds  that 
take  effect  by  way  of  use,  and  those  which  are  at  common 
law.    Preston  clearly  marks  the  distinction. 

It  may  be  proper  to  repeat  what  has  been  already  said  in 
the  course  of  this  opinion,  that  if  the  trustees  have  an  unlimited 
and  undefined  discretion,  as  to  the  time^  mode  of  creating^ 
and  extent  of  the  trust  estates  of  C.  M.,  they  must  necessarily 
possess  a  power  to  defeat  it  altogether,  and  this  must  be  a 
general  power  of  appointment,  which  would  enable  them  to 
convert  the  estate  to  their  own  use,  but  which  is  expressly 
negatived  by  the  deed.  On  the  other  hand  if  they  hold  under 
a  trust,  and  not  under  a  mere  general  power,  authorizing  them 
to  give  or  withhold  the  estates  at  their  pleasure,  the  estates 
must  be  determined  by  the  deed  which  creates  them,  and  the 
technical  rules  of  law  must  be  taken  as  the  guide;  and  if  the 
general  intent,  which  is  to  confer  an  estate  on  G.  M.  and  her 
issue,  in  perpetuity  J  can  only  be  accomplished  by  giving  to 
C.  M.  an  estate  tail  in  the  first  instance,  then  she  takes  such 
estate:  and  this,  I  think,  has  been  fully  proved.  There  is  one 
thing  absolutely  and  positively  certain,  and  that  is,  if  she  does 
not  take  such  estate,  her  issue,  unborn  at  the  time  of  making 
the  deed,  cannot  take  less  than  an  estate  tail;  and  the  question 
which  must  fairly  arise,  is  whether  she  must  take  it  in  the 
first  instance,  or  must  be  postponed  to  her  unborn  issue.  But 
as  that  issue  cannot  take  at  all,  excepting  through  her,  she 
must  in  the  first  instance  take  the  estate  tail  for  their  benefit. 
It  is  only  this  substantial  or  leading  object  of  the  trusts,  which 
the  court  can  execute  with  the  rules  of  law  as  the  guide;  and 
these  are,  first  to  provide  a  support  for  her  for  life,  and  to 
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secure  the  enjoyment  of  the  property  to  her  and  her  issue  €ui 
infinitum^  and  failing  these  objects,  then  to  the  nieces.  As 
to  the  other  particular  intent,  or  wishes,  respecting  the  chil- 
dren, subordinate  to  this  main  design,  he  has  not  expressed 
his  wishes  intelligibly,  either  in  technical  or  common  lan- 
guage; he  has  furnished  no  rule  or  data  for  their  execution, 
but  seems  to  have  left  them  to  that  vague  and  undefined 
discretion,  which  may  be  governed  by  a  thousand  considera- 
tions in  the  breast  of  an  individual,  in  disposing  of  his  own 
property;  by  motives  sometimes  good,  sometimes  bad,  just  or 
injust,  by  proper  and  wise  reasons,  or  by  mere  whim  or 
caprice;  and  yet  the  very  instrument  itself  puts  a  negative 
upon  this,  by  giving  the  right  to  legal  remedy  to  all  parties 
without  distinction  to  compel  a  proper  execution  of  the  trusts! 
And  what,  in  the  judgment  of  the  court,  would  be  deemed  a 
proper  execution  of  the  trusts?  The  answer  is  plain.  It  is 
the  carrying  into  effect  the  general  and  particular  intent,  as 
far  as  they  can  be  ascertained,  in  conformity  with  the  rules 
of  law,  and  disregarding  the  undefined  discretion  apparently 
con^AeA J  personally yXo\\\e  trustees;  a  discretion  which  the 
court  cannot  exercise,  and  yet  it  may  be  called  upon  to  execute 
the  tnists !  This  discretion  of  the  trustees,  by  which  the  estate 
to  C.  M.  and  her  issue  is  apparently  embarrassed,  must  be  set 
aside  and  disregarded.  Either  this  must  be  done  or  C.  M.  and 
her  issue  can  have  no  distinct  or  definite  equitable  rights  under 
the  deed,  independently  of  the  trustees,  entitling  them  to  call 
upon  the  aid  of  the  court  to  decree  a  propxe  execution  of 

THE   TRUST,   IF    REFUSED   OR   NEGLECTED   BT  THE  TRUSTEES. 

By  the  construction  upon  which  I  have  insisted,  wrong  is 
done  to  no  one.  The  nieces  of  the  feoffor  have  no  vested 
estate,  in  possession;  whether  it  shall  ever  vest,  depends  on 
the  contingency  of  C.  M.,  or  her  issue,  dying  without  issue, 
and  they  stand  in  the  same  situation  as  other  persons  having 
remainders  contingent  on  the  failure  of  a  primary  disposition. 
As  to  them  there  is  no  difference  in  their  expectancy  under 
this  deed,  and  under  a  common  estate  tail.  .  It  is  even  of  less 
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value,  because  the  estate  might  have  been  sunk  by  the  tmstees 
for  the  support  of  C.  M.;  for  we  must  not  lose  sight  of  one  of 
the  leading  objects  of  the  feoffor,  which  was  to  provide  a  sup- 
port for  her  out  of  land^  but  little  improved,  the  rents  being 
insufficient  for  the  purpose.  The  lands  were  to  be  rendered 
available,  and  therefore  a  power  to  mortgage  was  given,  in 
its  nature  imperative,  and  in  its  effect  equivalent  to  a  power 
to  sell.  As  to  the  issue  of  C.  M.,  it  has  been  sufficiently 
diown  that  it  is  to  their  benefit  that  their  ancestor  take  the 
estate  of  inheritance  in  the  first  instance.  The  court  will  not 
presume  that  any  higher  estate  was  intended  for  them  than 
for  the  parent  and  first  taker,  when  the  contrary  is  evident, 
by  the  power  given  as  just  stated,  to  sink  the  estate  for  C.  M. 
if  necessary;  and  this  remarkable  clause  in  (he  deed  cannot, 
by  any  construction,  be  narrowed  so  as  to  apply  to  her  only 
until  her  marriage;  it  looks  before,  and  after  that  event,  and 
occurs  after  the  other  clauses.  The  only  ground  on  which 
the  nieces  can  object  is,  that  it  was  not  intended  that  the  re- 
mainder should  be  barred.  But  it  has  been  shown,  that 
according  to  the  English  law,  the  barring  can  only  be  pre- 
vented by  a  technical  settlement^  when  such  settlement  has 
been  expressly  directed;  and  in  the  present  case  no  such 
direction  has  been  given.  In  Pennsylvania,  the  act  of  assem- 
bly is  unqualified;  and  once  assume  that  it  is  an  estate  tail, 
and  the  power  to-  bar  necessarily  follows,  even  if  there  was 
a  court  of  equity  competent  to  carry  into  execution  an  express 
intention  of  the  feoffor,  in  decreeing  a  strict  settlement,  as  in 
England,  in  cases  of  executory  trusts. 

Since  the  foregoing  opinion  was  written,  some  important 
decisions  have  been  made  in  the  supreme  court  of  Pennsyl- 
vania, completely  sustaining  the  doctrines  laid  down,  and  in 
fact  scarcely  leaving  a  "loop  to  hang  a  doubt  upon.'' 

In  the  case  of  Casky  v.  Brown,  17  Sergt.  &  Rawie  441, 
judge  Huston  uses  this  language:  "Because  the  construction 
settled  goes  as  near  the  intent  of  the  testator  as  any  one  could 
devise,  and  therefore  ought  to  remain  untouched.     This  is 
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always  to  be  ascertained  to  a  certain  extent,  though  what  the 
testator  would  have  directed,  \f  certain  events  had  betn/ore- 
seen,  is  at  best  cot^ecture.  The  general  intent  is  to  give  the 
child  an  estate  of  inheritance,  but  one  which  must  go  to  the 
children  of  the  devisee,  which  yet  cannot  be  sold  or  bequeath- 
ed  by  the  devisee,  the  remainder  of  which,  if  the  devisee  has 
no  children,  the  first  testator  directs  to  go  in  a  certain  way. 
Now  this  is  the  very  description  of  an  estate  tail,  no  more 
liable  to  be  mistaken  than  the  strict  legal  definition  of  one. 
But  an  estate  tail  may  be  changed  into  a  fee  simple,  by  com- 
mon recovery,  or,  in  this  state,  by  a  conveyance  in  the  pre- 
scribed form;  and  if  this  is  done,  the  remainder  is  gone  to  be 
surcj  but  the  child  is  supported^  is  not  left  to  charity  or  to 
starve. 

<<If  it  is  not  questioned,  and  I  believe  it  cannot  be,  that  this 
devise  created  an  estate  tail  in  Susanna,  provided  the  words 
<die  without  issue,'  mean  an  indefinite  failure  of  issue;  then 
the  devise  is  a  perfectly  legal  one,  an  estate  in  fee  tail,  remain- 
der over  to  her  sisters  or  their  children.  If  we  could  ask  her 
father  now,  whether  he  intended,  if  she  lived  unmarried  till 
the  age  of  one  hundred,  the  lot  is  to  remain  unimproved  and 
unproductive,  and  she  to  depend  on  her  labour,  or  on  her 
sisters,  or  on  the  charity  of  strangers,  I  have  no  doubt  what 
would  be  his  answer;  and  that  answer  would  be,  that  he 
meant  it  as  an  estate  available  for  her  support.  I  can  find 
nothing  here  which  goes  to  contradict  this;  but  I  have  said 
that  an  estate  tail  cannot  be  so  restrained,  that  tenant  in 
tail  cannot  change  it  into  a  fee.  Many  a  man  has  wished 
it  unchangeable,  and  that  the  land  he  left  might  be  confined 
to  his  posterity  for  ever.  The.  British  parliament  attempted 
it  in  vain.  The  remainder  even  in  tail  will  always  complain. 
Once  in  a  century  a  judge  may  be  found  to  join  in  the  cry. 
Public  convenience  required  and  public  opinion  has  sanction- 
ed the  device  which  renders  estates  tail  alienable,  and  I  am 
now  satisfied  that  public  convenience  occasioned  and  has 
justified  the  construction  put  on  the  words  < dying  without 
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issue/  or  < dying  without  leaving  issue;'  and  that  however  the 
case  may  be  after  the  death  of  the  devisee^  it  would  in  most 
if  not  in  all  cases  thwart  the  will  of  the  testator  during  the  life 
of  the  first  devisee,  to  construe  those  words  in  the  way  some* 
times  contended  for." 

In  the  case  of  Hoffher  v.  Elnepperi  decided  as  late  as  1837, 
judge  Kennedy,  in  delivering  the  opinion  of  the  court,  aAer 
referring  to  the  foregoing,  affirming  and  recognising  it  as  law, 
declares  that  ^the  attempt  in  this  as  in  former  instances,  is  to 
construe  the  limitation  over  an  executory  devise,  by  consider- 
ing the  < dying  without  issue'  the  same  as  Meaving  issue.' 
But  the  construction  with  us  ha^  always  been  that  the  words 
'dying  without  issue,'  refer  to  an  indefinite  failure  of  issue.^* 

<<  These  decisions  may  be  considered  as  having  established 
a  rule  of  property  under  which  many  titles  to  real  estate  are 
held,  and  which  it  is  of  the  first  importance  should  be  pre- 
served uniform  and  stable,  as  well  for  the  security  of  property 
held  under  it,  as  for  the  furnishing  a  guide  to  the  ascertain- 
ment of  title  in  future." 

When  the  foregoing  opinion  or  argument  was  first  drawn 
up  by  me,  I  resolved  to  submit  it  to  some  eminent  lawyers 
for  examination.  I  preferred  those  of  Maryland,  because 
there  the  entailment  of  estates  has  been  more  favoured  than 
in  Pennsylvania,  where  in  fact  it  has  always  been  regarded 
with  a  jealous  eye^  and  because  in  Maryland  there  is  a  court 
of  equity,  which  could  carry  into  efiect  an  executory  trust, 
by  decreeing  a  detailed  settlement  of  estates  according  to  the 
particular  intent,  which,  for  the  want  of  such  court,  cannot 
be  accomplished  in  this  state.  The  gentlemen  to  whom  the 
case  was  referred,  were  Mr.  Magruder  and  Mr.  Taney,  the 
former  now  one  of  the  judges  of  Maryland,  and  the  latter 
chief  justice  of  the  United  States. 

Mr.  Magruder  thus  expresses  himself:  "When  you  have 


**  See  9  Ycatcs  400;  the  word  Murtivor  makei  no  difference.    3  Ser^.  & 
Rawle  470.    4  Do.  409.     17  Da  441.    1  Wheat  139.    4  Kent's  Com.  267. 


Digitized  by  VjOOQ IC 


60  TmUSTS    AND    TmUSTEXS. 

the  opinion  of  so  distinguished  a  lawyer  as  Mr.  Taney,  who 
is  confessedly- the  ablest  man  in  that  profession  resident  in 
Maryland,  and  who,  upon  questions  relating  to  real  estate, 
has  no  superior  probably  in  this  country,  it  is  scarpiely  neces- 
sary for  me  to  add  my  opinion  to  the  same  elflfect.  I  had 
come  to  the  same  conclusion  before  I  handed  over  your  argu- 
ment into  his  hands,  and  so  informed  Mr.  Taney  in  the  con- 
versation we  had  at  the  time  I  left  it  with  hioL'' 

The  following  is  the  material  part  of  the  opinion  of  Mr. 
Taney: 

«I  have  examined  the  case  stated  by  judge  Brackenridge, 
and  read  attentively  his  able  argument  upon  it. 

<<  As  it  is  impossible,  according  to  the  rules  of  law,  to  gratify 
the  whole  intent  of  the  grantor,  and  it  being  a  case  of  real* 
estate,  I  think  the  words,  Mf  the  said  C.  M.  die  without  issue,' 
ought  to  receive  a  strict  technical  interpretation,  and  be  con- 
strued to  mean  an  indefinite  failure  of  issue,  and  not  merely 
a  dying  without  issue  living  at  her  death;  and  in  this  view  of 
the  question,  G.  M.  took  an  estate  tail.  The  estate  supposed 
to  be  vested  in  her,  is,  it  is  true,  a  trust  estate,  but  that  does 
not  alter  the  import  of  the  words  referred  to.  And  by  affix- 
ing this  interpretation  to  the  language  used  in  the  instrument, 
the  general  intention  of  the  grantor  is  perhaps  better  accom- 
plished than  it  would  be  by  any  other  construction. 

<<A  decision  according  to  the  opinion  above  expressed, 
would,  in  some  important  particulars,  disappoint  the  wishes 
of  the  grantor,  and  the  argument  in  favour  of  treating  it  as  an 
executory  trust  would  have  great  force ;  the  trustees  to  hold 
the  laud  in  trust  for  C.  M.  during  her  life,  subject,  however, 
to  the  power  in  the  trustees  to  make  suitable  provisions  for 
her  children  on  their  marriage,  and  after  the  death  of  C.  M., 
to  convey  the  whole  property  to  the  children  in  tail.    Yet,  in 


*  In  peraonal  e$Utte  the  coart  ii  inclined  to  lay  hold  of  ezpreisioni  to  tie  op 
the  generality  of  the  words  **dying  without  issue,"  bat  in  real  estate  the  mle  b 
different    Feam.  478. 
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this  view  of  the  case,  so  many  contiDgencies  are  totally  un- 
provided for,  and  the  directions  in  the  instmment  altogether 
so  imperfect,  that  I  think  they  can  hardly  justify  a  chancery 
court  in  prescribing  a  detailed  settlement  of  the  estate  and 
ascertainment  of  the  proportion  of  each  child,  under  all  the 
circumstances  which  might  afterwards  happen.  If  C.  M. 
should  have  children,  it  is  manifest  that  many  contingencies 
may  arise,  for  which  the  grantor  has  not  provided  himself, 
and  in  regard  to  which  he  has  vested  no  discretion  and  au- 
thority  in  the  trustees.  The  safest  interpretation  is,  therefore, 
that  which  applies  to  the  instrument  the  technical  rules  of  in- 
terpretation, and  these  rules,  in  my  opinion,  decide  it  to  be  an 
estate  tail." 

It  will  be  seen  that  the  last  paragraph  supposes  the  exist- 
ence of  a  court  of  chancery,  with  its  assumed  power  of  model- 
ling executory  trusts;  but  even  in  this  case,  Mr.  Taney  is  of 
opinion  that  the  legal  construction  would,  from  necessity,  pre- 
vail. It  is  also  remarkable,  that  in  his  mind  the  interposition 
of  the  chancellor  would  be  with  a  view  of  postponing  the 
alienation  in  favour  of  the  children,  to  whom  an  estate  tail  at 
all  events  must  be  given,  either  by  purchase  or  by  inheritance. 
We  must  also  distinguish  between  the  trust  for  C.  M.  and  that 
for  her  children;  the  first  being  imperative,  the  latter  discre- 
tionary in  consequence  of  the  want  of  certainty  in  the  subject. 
But  in  the  opinion*  as  at  first  presented  to  Mr.  Taney,  I  did 
not  sufficiently  advert  to  a  very  important  principle,  which 
now  forms  one  of  the  main  points  in  this  argument,  as  it  at 
present  stands,  since  it  was  recast  by  me,  and  thoroughly 
sifted.  That  principle  is  now  self  evident.  It  is  this :  The 
limitation  to  the  children  is  void,  because  the  period  fixed, 
their  marriage^  is  too  remote,  and  may  endure  beyond  the 
legal  time  allowed  for  the  estate  to  remain  in  suspense.  If 
by  any  possibility  the  period  may  be  extended  beyond  the 
twenty-one  years,  after  the  death  of  the  tenant  for  life,  it  is 
bad.  Chief  justice  Taney  goes  on  the  supposition  that  the 
marriage  portion  would  be  assigned  in  the  lifetime  ofC.  M. 

VOL.  VI.  6 
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It  is  true,  they  might  marry  in  her  lifetime,  but  they  might 
not  They  might  not  become  entitled  until  after  her  death, 
or  within  twenty-one  years  after  that  event.  He  did  not 
advert  to  this  circumstance,  or  he  would  have  seen  the  fatal 
defect  of  the  limitation.  The  marriage  portions  would  not 
be  allotted  btfore  marriage;  and  they  might  not  marry  for 
many  years  after  the  death  of  C.  M.;  if  there  should  be  more 
than  one,  it  is  not  likely  they  would  all  marry  at  the  same 
time,  so  as  to  avoid  the  difficulty  of  assigning  at  different 
periods,  and  in  unequal  proportions.  Until  their  marriage, 
the  children  could  not  claim  such  marriage  settlement;  and 
what  the  trustees  might  be  pleased  to  do  or  not  to  do,  in  the 
meantime,  is  a  mere  matter  of  surmise,  upon  which  the  court 
could  not  act,  nor  would  there  be  any  rule  by  which  they 
could  reform  the  acts  of  the  trustees.  The  legal  construction 
would  therefore  be  the  only  safe  one,  even  for  a  court  of 
chancery,  and  as  we  have  no  such  court,  there  can  be  no 
alternative. 

As  to  the  observation  of  chief  justice  Taney,  that  <<  the 
argument  in  favour  of  treating  it  as  an  executory  trust,  might 
have  great  force,"  the  answer  is,  that  thb  not  only  supposes 
the  existence  of  a  court  of  chancery,  but  also,  that  the  trus- 
tees, who  are  to  be  the  conveyancers  in  the  first  placci  and 
the  chancellor  in  the  second  (according  to  the  case  before 
cited),  have  sufficient  legal  seizin  in  the  feoffment  to  them,  to 
enable  them  to  convey  a  fee.  The  execution  of  the  trust 
mustf  therfforey  necessarily  devolve  on  the  courts  or  be 
effected  by  presumption  or  operation  qf  latOy  in  virtue  qf 
C.  M.  being  in  the  actual  possession  and  er^oyment  qfthe 
landf  by  the  formal  delivery  qfthe  trustees^  who  were  bound 
at  the  same  time  to  make  a  conveyance.  This  is  a  conclu- 
sive answer  to  the  supposed  argument;  and  with  great  defe- 
rence, I  must  say  that  as  respects  the  points  just  noticed,  Mr. 
Taney  has  rather  cut  the  gordian  knoty  than  untied  it. 
The  difficulties  of  the  case  evidently  suggested  themselves  to 
the  distinguished  lawyer  whose  opinion  has  been  used  on 
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this  occasion;  bat  it  appears  that  in  looking  around  he  could 
find  no  safe  interpretation  but  the  legal  one,  which  makes  it 
an  estate  tail  in  C.  M.,  and  of  course  convertible  into  a  fee 
simple  by  simple  alienation. 

In  conclusion,  the  construction  of  this  instrument  of  writing 
mainly  turns  upon  the  words,  <<  if  C.  M.  die  without  issue/' 
As  an  independent  or  separate  limitation,  held  in  suspense  in 
the  hands  of  the  trustees,  to  be  executed  on  the  happening  of 
the  future  contingent  event  of  C.  M.  having  children  and  their 
marriagej  we  have  seen  that  it  is  too  remote,  and  the  direc- 
tions too  imperfect;  it  is  therefore  a  particular  intent,  which 
must  be  disregarded  and  passed  by,  as  if  it  were  not  in  the 
deed.  Yet,  if  a  presumption  arises  in  favour  of  giving  to  C. 
M.  an  implied  estate  tail,  because  it  is  plainly  inferred  from 
the  words,  <<  if  she  die  without  issue,''  that  if  she  have  issue, 
they  shall  inherit  from  her,  that  presumption  is  rendered  cer- 
tain, by  the  express  declaration  of  the  desire  of  the  feoffor, 
that  the  estate  shall  go  to  her  children,  and  the  issue  of  these 
children,  indefinitely,  and  only  in  the  event  of  the  want  of 
issue,  go  over  to  the  nieces.  Although  too  imperfect  for  execu- 
tion, still  it  serves  to  fortify  that  implication,  which,  according 
to  the  foregoing  decision,  gives  to  C.  M.  an  estate  tail  for  the 
benefit  of  her  issue.  The  instrument  then  must  be  read  as  if 
it  closed  at  the  words,  <<and  G.  M.  die  without  issue,"  and 
every  thing  relating  to  the  children  were  struck  out.  That 
the  trust  to  setile  and  assure,  is  obligatory,  is  plainly  estab- 
lished by  the  fact,  that  final  disposition  of  the  estate  is  made 
to  depend  on  the  contingency  of  C.  M.,  or  her  issue,  dying 
without  issue.  There  is  no  authority  to  convey  to  the  nieces 
in  any  other  event.  If  in  the  exercise  of  the  vague  discretion 
apparently  given,  it  be  determined  that  they  may  not  settle 
and  assure,  then  the  estate  must  remain  undisposed  of;  for 
there  is  no  direction,  in  case  of  such  refusal,  to  convey  the 
fee  simple  to  the  nieces,  as  that  is  made  positively  to  depend 
upon  the  contingency  of  C.  M.  d3ring  without  issue.  Unless, 
therefore,  it  be  considered  obligatory  to  settle  an  estate  tail 
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on  C.  M.,  the  contingent  remainder  will  also  be  defeated,  as 
well  as  the  general  intent  in  relation  to  C.  M.  and  her  issae. 
In  the  meantime,  the  general  intent  of  the  feoffor  in  the 
course  of  events  has  been  actually  accomplished.  C.  M.  has 
been  supported — she  has  married  and  has  children — the  land 
has  been  greatly  improved  under  the  judicious  management 
of  her  husband.  Would  it  not  be  strange  if,  after  the  lapse 
of  many  years,  a  set  of  trustees,  unknown  to  the  feoffor,  and 
of  course  never  possessing  his  confidence,  should,  in  the  exer- 
cise t>f  a  vague  and  undefined  discretion,  interfere  with  the 
exercise  of  ownership  over  property,  under  the  pretence  of  a 
particular  intent  conjectured  from  the  deed,  and  thus  defeat  the 
evident  general  intent^  Can  it  be  supposed,  if  his  voice  could 
be  heard  from  the  grave,  that  he  would  not  prefer  to  see  the 
management  of  the  estate,  intended  to  provide  for  the  support 
of  C.  M.  and  her  children,  under  the  direction  of  those  for 
whose  benefit  the  trust  was  created,  rather  than  in  the  hands 
of  strangers  whom  he  never  knew  ?  It  is  impossible  to  give 
any  construction  to  this  instrument  different  from  that  which 
has  been  given,  without  defeating  the  principal  object,  and 
doing  great  injustice  to  the  possessors  of  the  estate,  who  have 
expended  their  time,  attention,  and  money,  in  rendering  a 
property  productive  which  before  was  not  so.  Finally ,'  if  it 
were  possible  that  the  trustees  should  attempt  to  interfere  at 
all,  it  could  only  be  to  convey  a  part,  or  the  whole,  to  the 
nieces.  But  the  deed  gives  them  no  vested  interest  in  pos- 
session; it  is  placed  beyond  all  question  that  their  interest  is 
purely  contingent ;  it  depends  not  on  the  exercise  of  the  dis- 
cretion of  the  trustees,  but  on  the  death  of  C.  At.  and  failure 
qf  issue;  to  that  event  alone,  is  the  equitable  estate  of  the 
nieces  restricted.  This  decision  is,  therefore,  in  conformity 
to  the  intention  of  the  feoffor,  agreeable  to  equity,  and  in  ac- 
cordance with  the  settled  rules  of  law. 

The  instrument  under  consideration,  has  thus  been  subject- 
ed to  analysis  and  interpretation,  according  to  the  genera] 
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intent  of  the  feoffor,  and  at  the  same  time  according  to  the 
rules  of  law,  where  the  intent  is  imperfectly  expressed,  or 
comes  in  conflict  with  those  rules.  On  reflection,  these  will 
be  found  in  accordance  with  justice  and  wisdom.  At  the  first 
blush  one  might  ask,  has  not  a  man  a  right  to  do  as  he 
pleases  with  his  own  property,  and  if  he  thinks  proper  to  dis- 
pose of  it,  to  annex  just  such  terms  an<]^such  conditions,  as 
he  may  please  to  prescribe?  The  answer  of  the  lawyer  is  at 
once  and  flatly,  in  the  negative,  and  the  man  of  sound  judg- 
ment, unacquainted  with  legal  reasoning,  after  a  careful  ex- 
amination, will  come  to  the  same  conclusion.  For  instance, 
what  is  this  natural  rights  to  hold  real  estate?  In  a  state  of 
nature,  mere  occupancy  or  naked  possession,  and  that  of  the 
strongest^  is  alt  that  one  can  have.  Among  our  savage 
neighbours,  this  was  the  only  kind  of  individual  right  of  pro- 
perty, the  fee  simple  being  in  the  tribe  or  nation.  All  beyond 
this  right  of  simple  possession,  is  the  creature  of  laws  and  of 
customs  ripened  into  laws,  and  this  of  course  must  be  modified 
and  controlled  by  a  variety  of  considerations,  both  as  regards 
individuals  and  the  welfare  of  the  community.  Besides,  the 
true  question  is  not  as  to  the  right  of  ownership  a  man  may 
exercise  over  the  property  he  actually  owns,  but  what  con* 
ditions  and  restrictions  he  may  attach  to  that  property,  in  the 
hands  of  othtrsy  after  he  has  parted  with  it  by  death  or 
alienation,  and  when,  in  fact,  it  shall  have  become  the  pro- 
perty 01*  some  other  person?  It  is  for  this  resison,  that  the 
law  will  not  allow  a  man  to  tie  up  the  absolute  ownership 
of  land  for  three  or  more  generations,  before  it  can  escape 
from  a  particular  line  of  transmission,  placing  it  beyond  the 
reach  of  individual  enterprise,  and  at  the  same  time  of  im- 
provement. It  is  thought  long  enough,  to  allow  this  dog  in 
the  manger  policy  during  the  life  of  the  owner  and  the  lives 
of  his  immediate  descendants;  after  that,  it  is  thought  to  be 
good  policy,  that  it  shall  belong  to  some  one  who  may  dis- 
pose of  it  as  he  may  please.  It  is  a  favour  extended  to  him 
by  the  laws,  that  he  is  enabled  to  dispose  of  it  at  all,  and  it  is 
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oertaiidy  competent  to  the  same  power  which  confers  that 
favour,  to  assign  limits  or  conditions  to  its  exercise.  Hence 
it  is  that  a  deed  or  will,  disposing  of  real  estate,  may  have 
one  meaning  according  to  common  language,  and  a  very  dif- 
ferent one  when  interpreted  by  legal  rules.  The  4>bvious 
intention,  for  example,  manifested  in  the  present  deed,  not 
only  in  most  instances  runs  counter  to  those  rules,  but  even 
if  the  meaning  be  sought  through  the  common  language,  is 
either  incomprehensible  or  so  obscure,  as  to  leave  the  inten- 
tion, independently  of  other  instructions,  altogether  doubtful. 
Let  us,  after  stripping  it  of  its  formal  or  technical  terms  and 
modes  of  expression,  endeavour  to  reduce  it  to  the  plainest 
and  most  common  language,  as  in  a  familiar  epistle;  it  would 
then  read  somewhat  after  the  following  manner : 
^  Gentlemen — 

^  I  hold  certain  lands,  &c.,  in  fee  simple,  the  legal  title 
to  which  I  do  absolutely  vest  in  you,  for  the  purposes  which 
I  will  herein  explain. 

<^  I  am  desirous  of  providing  for  the  support  of  a  young 
girl  of  the  name  of  CM.;  you  will  therefore  be  pleased  to 
lease  the  lands  conveyed  to  you,  and  on  receipt  of  the  rents 
apply  them  in  the  most  judicious  manner  for  her  support  dur- 
ing her  life.  If  those  lands  should  not  yield  sufficient  rent  for 
this  purpose,  as  is  very  probable,  for  they  are  but  little  im- 
proved, you  are  authorized  to  borrow  money,  holding  them 
bound  to  pay  the  same  out  of  the  rents.  If  she  should  marry 
and  have  children,  you  may  convey  a  portion  of  the  land  to 
her,  by  such  mode  of  conveyance  and  at  such  time,  as  you 
may  think  prudent  and  advisable.  [On  this  head  you  have 
my  private  instructions,  for  under  some  circumstances  it  might 
not  be  advisable  to  convey  any  part  of  the  land  to  her,  as  for 
instance  if  she  should  contract  an  unfortunate  marriage.] 
But  neither  she  nor  any  husband  she  may  have,  are  to  have 
any  estate,  title  or  interest,  in  law  or  equity,  in  the  land,  un- 
less by  express  grant  in  writing  from  you  or  from  persons 
duly  appointed  by  you.    But  this  is  not  to  be  understood  as 
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precluding  legal  remedies  against  you  by  G.  M.  or  other  par- 
ties under  this  deed,  in  case  you  should  refuse  or  neglect  the 
faithful  execution  of  the  trusts  created  by  it! 

^  It  is  my  farther  desire,  that  if  G.  M.  die  unmarried,  or  if 
she  marry  and  die  without  leaving  issue,  that  you  then  con- 
vey the  land  in  fee  simple  to  my  nieces.  But  if  C.  M.  should 
marry  and  have  children,  you  may  in  that  case,  if  you  think 
proper,  allot  to  her  children  such  parts  of  the  land  on  their 
marriage  (as  they  will  probably  be  females)  respectively,  as 
you  may  think  proper  to  give  them,  on  such  terms  and  con- 
ditions as  you  may  believe  most  advisable.  If  the  children 
should  marry,  but  afterwards  die  without  leaving  issue,  you 
will  in  that  case  also,  convey  ine  land  to  my  nieces.  You 
may  also  associate  other  persons  with  you  in  the  execution 
of  the  trusts.''  Such  is  the  substance  of  the  instrument,  when 
reduced  to  plain  and  informal  language. 

And  here  the  declaration  of  the  feoffor  stops;  there  is  no 
direction  as  to  what  is  to  be  done  with  the  estate,  in  case  ihe 
children  of  C.  M.  should  die  leaving  children.  That  they 
would  take,  is  a  mere  legal  inference  from  the  words  "  dying 
without  issue,"  because  it  is  only  in  that  event,,  the  land  is 
given  to  the  nieces.  But  it  does  not  follow,  according  to  com- 
mon reasoning,  that  because  the  nieces  cannot  take,  the  chil- 
dren of  C.  M.  must  take.  The  feoffor  is  silent  as  to  his  inten- 
tion on  this  head.  His  meaning  is  got  at  through  an  established 
rule  of  law,  and  not  by  the  explicit  declaration  of  the  maker 
of  the  deed. 

It  is  perfectly  intelligible  that  the  land  is  to  be  a  fund  out 
of  which  CM.  is  to  be  supported  for  life;  first,  out  of  the 
rents,  and  if  these  prove  insufficient,  the  trustees  may  (in 
legal  interpretation,  which  considers  things  required  to  be 
done  as  imperative,  no  matter  what  may  be  the  form  of  ex- 
pression, must)  borrow  money  on  the  land  for  the  purpose 
of  providing  a  support.  It  is  also  equally  clear  to  common 
sense,  that  the  nieces  are  to  get  no  part  of  the  land,  while  C. 
M.  has  children  living,  and  those  children  have  children.   But 
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this  is  only  negative  as  to  the  nieces;  it  is  not  positive  as  to 
the  children.  Recourse  must  be  had  to  the  legal  rules,  to 
help  out  the  meaning.  In  the  common  language,  issue  means 
children,  but  in  the  legal  sense  it  is  a  succession  of  children, 
ad  infinitum,  unless  expressly  confined  to  the  children  /tV 
ing  at  the  time  qfthe  death. 

On  the  marriage  of  C.  M.,*  the  trustees  may  convey  to  her 
a  portion  of  the  land.  Now  what  is  meant  by  this  word? 
Is  it  a  party  or  may  it  be  the  whole  of  the  land?  If  less  than 
the  whole,  what  is  to  be  done  with  the  remainder?  Are  the 
trustees  still  to  rent  it  for  the  benefit  of  C.  M.,  and  may  they 
mortgage  it  to  raise  the  means  of  her  support  ?  Here  again 
the  fole  of  law  interposes,  and  declares  that  in  a  case  like  the 
present,  C.  M.  would  take  the  whole,  in  the  first  instance, 
leaving  her  estate  to  open  so  as  to  let  in  others  that  might  after- 
wards become  entitled.  The  court  might  be  called  upon  to 
administer  the  trust,  for  the  want  of  trustees,  and  it  would 
either  be  obliged  to  resort  to  this  rule,  or  refrain  from  order- 
ing a  conveyance  of  any  part,  because  they  could  not  say 
how  much  ought  to  be  conveyed,  and  how  much  returned  to 
be  placed  in  the  hands  of  a  new  set  of  trustees.  And  then 
again,  what  is  to  be  understood  by  the  words,  <<  such  mode  of 
conveyance  as  to  them  may  appear  prudent  and  advisable  P^ 
These  last  words  relate  to  the  time,  as  well  as  to  the  mode  of 
conveyance.  But  the  time  appointed  is  the  marriage  and 
having  children,  and  would  the  court  say  that  under  some 
circumstances  it  ought  to  be  postponed,  and  under  other  cir- 
cumstances (to  be  judged  of  arbitrarily),  a  conveyance  sliould 
be  made  ?  With  respect  to  the  mode  of  conveyance,  does 
this  refer  to  the  kind  of  estate  or  the  sort  of  uniting  to  be 
executed?  If  it  relate  to  the  estate,  how  could  the  court 
determine  from  these  words,  whether  to  convey  an  estate  for 
life,  or  in  tail  ?  Here  again,  the  rule  of  law  helps  out  of  the 
difficulty.  Where  an  interest  in  lands,  or  the  rents  and  profits, 
which  is  the  same  thing,  are  given  to  a  person  for  life,  it  is  an 
estate  for  life;  and  if  iu  the  same  deed,  the  land  is  continued 
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to  that  person's  issue^  either  expressly  or  impliedly,  the  tenaDt 
for  life  takes  an  estate  tail.  And  the  court  would  decree  a 
conveyance  of  such  estate,  according  to  another  rule,  which 
isy  to  carry  into  effect  the  general  intent  at  all  events,  even  if 
the  particular  wishes  of  the  donor  should  be  disappointed.  It 
would  be  impossible  for  the  court,  which  is  ultimately  to  de- 
termine the  proper  or  improper  execution  of  the  trusts,  to  say, 
that  C.  M.  ought  to  have  no  estate,  or  a  less  one,  in  conse- 
quence of  her  deserving  or  undeserving  conduct,  or  in  conse- 
quence of  a  prudent  or  imprudent  marriage;  although  these 
circumstances  might  be  sufficient  motives  in  the  breast  of  the 
donor  himself,  in  case  he  still  retained  the  power  of  exercising 
his  judgment,  or  consulting  his  feelings.  Such  a  power  can 
neither  be  transmitted  to  trustees,  nor  would  the  court  under- 
take to  exercise  it  in  their  stead.  The  esiaiCy  therefore,  must 
receive  a  definite  character  from  the  deed  creating  it,  or  be 
susceptible  of  ascertainment  by  the  rules  of  law. 

But  neither  C.  M.  nor  any  husband  she  may  have,  are  to 
liave  any  estate,  title,  or  interest  whatsoever  to  the  same, 
either  in  law  or  equity ^  without  the  express  grant  in  writing 
of  the  trustees,  or  from  persons  duly  appointed  by  them. 
This  bids  defiance  to  common  sense  as  well  as  to  legal  inter- 
pretation. Is  no  interest  created  for  C.  M.  by  the  deed,  or 
does  her  interest y  in  equity,  depend  on  the  execution  of  some 
grant  in  writing  by  the  trustees?  Then  of  course  she  cannot 
go  into  equity  until  that  writing  shall  have  been  executed. 
Until  then,  it  is  declared  that  she  has  no  equitable  interest. 
Who  then,  has  the  right  to  the  rents  and  profits?  The  trus- 
tees cannot  have  both  the  equitable  and  legal  interest,  or  they 
would  be  the  absolute  owners  of  the  land.  But  the  rents  and 
profits  are  already  granted  to  C.  M.  for  life !  Then  comes  the 
clause  immediately  following  the  one  just  cited,  which  de- 
clares that  notliing  herein  is  to  preclude  a  recourse  to  compel 
the  execution  of  the  trust  created  by  the  deed.  How  are 
those  clauses  to  be  reconciled?  Is  C.  M.  only  to  have  a  legal 
redress,  after  the  trustees  shall  be  pleased  to  execute  a  grant 
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in  writing)  creating  some  rights  title  or  interest  in  her  behalf? 
Bat  the  deed  declares  that  her  rights  title  or  interest  is  already 
created  by  the  deed.  If  the  right  of  G.  M.  were  merely  to  call 
on  the  trustees  to  make  a  grant  in  writing  of  some  kind,  by 
what  rule  would  the  court  be  enabled  to  decide  what  sort  of 
writing  should  be  executed,  previous  to  her  having  any  equi- 
table right  to  call  upon  the  trustees  at  all?  This  would  be  a 
curious  proceeding,  and  only  proves  an  utter  confusion  in  the 
mind  of  the  person  who  drew  the  deed,  in  respect  of  the  legal 
and  equitable  rights  of  the  trustees  and  the  cestui  que  trust. 
And  what  are  we  to  understand  by  the  expression,  <<or  per- 
sons appointed  by  them" — the  trustees  ?  Here  I  confess  my- 
self so  utterly  at  a  loss,  that  I  will  not  even  attempt  a  solution. 
Unless  it  refers  to  some  power  of  appointing  a  succession  of 
trustees,  it  is  as  much  an  enigma,  as  the  conveying  to  a  per- 
son the  rents  and  profits  of  land  for  life,  without  giving  that 
person  any  right,  title  or  interest^  in. law  or  equity,  to  that 
land;  or  which  is  the  same  thing,  until  some  kind  of  writing, 
not  defined,  shall  have  been  executed  by  the  trustees,  or  by 
some  person  appointed  by  them ! 

And  then,  if  C.  M.  have  children, /7ar/«  of  the  land  may  be 
allotted  to  them  respectively  on  their  marriage,  &c.  Suppose 
the  whole  already  conveyed  to  G.  M.,  or  suppose  no  convey- 
ance, what  part  is  to  be  conveyed  to  the  child  which  first 
marries  ?  Or  can  these  marriage  portions  be  allotted  during 
the  life  of  C.  M.,  who  is  entitled  to  the  whole  of  the  rents 
during  her  life?  If  she  leave  issue  unmarried,  will  that  issue 
be  entitled  to  the  rents  and  profits?  Not  unless  they  can 
inherit  them  from  their  ancestor,  for  they  are  not  given  to 
them.  What  is  to  be  done  with  these  rents  and  profits  in  the 
meantime,  while  the  children  remain  unmarried  ?  Is  there 
any  principle  or  rule  of  law  which  can  help  out  of  the  diffi- 
culty, unless  they  can  take  by  inheritance?  I  know  of  none. 
But  there  is  a  rule  which  declares  it  void,  if  the  time  for  the 
allotment,  even  if  the  amount  were  ascertained,  may  possibly 
exceed  the  period  of  twenty-one  years  after  the  death  of  the 
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tenant  for  life.  The  maker  of  the  trust  perhaps  conceived^ 
that  he  could  prevent  the  effect  of  this  rule  by  a  conveyance 
to  trustees;  if  so,  he  was  mistaken. 

The  maker  of  the  trusts  appears  to  have  conceived  that  the 
estate  could  be  held  in  suspense  by  the  trustees^  mitil  the 
marriage  of  the  children  of  C.  M.,  and  then  they  might  con- 
vey to  them  just  such  estates  as  they  pleased,  or  nothing  all, 
until  they  should  be  satisfied  to  make  some  conveyance. 
Now  according  to  the  doctrine  of  relation,  the  estates  to  be 
conveyed  by  the  trustees,  do  not  begin  in  point  of  perpetuity 
from  the  date  of  the  conveyances  made  by  them,  but  from 
the  date  of  the  deed  creating  the  trusts,  and  making  them 
trustees.  It  is  not  as  if  the  children  were  taking  direct  from 
the  feoffor,  at  the  time  of  the  conveyance  by  the  trustees  to 
them,  but  it  refers  back  to  the  time  when  the  deed  of  trust 
was  made,  otherwise  there  would  be  no  difficulty  in  creating 
a  perpetuity. 

He  does  not  seem  to  be  aware  that  the  trustees,  according 
to  well  established  principles,  could  not  convey  to  the  chil- 
dren of  C.  M.  (unborn  at  the  time  of  executing  the  deed  of 
trust)  (or  life  only,  and  an  estate  tail  by  purchase  on  their 
children. 

He  does  not  seem  to  have  recollected  the  rule,  which  re- 
quires that  the  absolute  and  disposable  ownership  of  land, 
cannot  be  delayed  for  a  longer  time  than  a  life  or  lives  in 
being  and  twenty-one  years  after,  when  the  owner  has  parted 
with  his  estate,  either  by  will,  conveyance,  or  in  a  trust  deed. 

He  does  not  appear  to  have  been  aware,  that  he  could  not 
give  power  to  trustee  to  create  estates,  as  to  their  nature  and 
amount  at  pleasure,  out  of  any  particular  property;  because 
if  it  be  a  trust,  and  not  an  absolute  gift  to  the  trustee,  the 
court  might  be  called  upon  to  carry  it  into  execution,  and 
would  look  to  the  deed  for  directions,  and  if  nothing  certain 
or  specific  appeared  there,  either  as  to  the  subject  or  objects 
of  the  trust,  the  court  would  not  be  able  to  execute  it. 

He  does  not  appear  to  have  been  aware,  that  in  creating 
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an  estate  by  purchase  in  the  deed  of  trust,  for  an  unborn  per- 
son, it  must  be  expressj  and  not  left  to  inference  or  implica- 
tion. 

In  short,  in  the  foregoing,  and  in  the  various  questions  dis- 
cussed in  this  essay,  the  incongruities  of  the  instrument  are 
as  apparent  to  common  sense,  as  to  the  lawyer,  who  looks  at 
them  through  the  medium  of  legal  rules,  with  this  difference, 
that  these  enable  the  lawyer  to  give  a  practical  effect  to  the 
instrument,  while  to  the  former,  it  would  forever  remain  a 
curious  puzzle,  or  enigma.  The  rule  in  Shelley's  case,  and 
that  against  perpetuities,  would  necessarily  give  a  different 
direction  to  the  particular  intent,  from  that  of  the  common 
sense  expressions,  even  if  not  obscure.  As  it  is,  however, 
the  only  key  to  the  true  meaning,  is  the  general  intent  to 
give  to  C.  M.  and  her  children,  an  estate  of  inheritance,  which 
is  not  to  go  over  or  cease  for  an  indefinite  period,  or  so  long 
as  there  may  be  any  of  the  descendants  of  C.  M.  to  enjoy  the 
estate.  To  use  the  words  of  judge  Huston,  ^  the  general  in- 
tent is  to  give  the  child  an  estate  of  inheritance,  but  one 
which  must  go  to  the  children  cfthe  devisee^  which  yet  can- 
not be  sold  or  bequeathed  by  the  devisee^  the  remainder  of 
which,  if  the  devisee  has  no  children^  the  testator  directs  to 
go  in  a  certain  way.  Now  this  is  the  very  description  of  an 
estate  tail,  no  more  liable  to  be  mistaken  than  the  strict  legal 
definition  of  one.  But  an  estate  tail  may  be  turned  into  a  fee 
simple  by  common  recovery,  or  in  this  state  by  simple  con- 
veyance in  the  prescribed  form;  and  if  this  is  done,  the  re- 
mainder is  gone  to  be  sure,  but  the  child  is  supported^  is  not 
left  to  charity  or  to  starve." 


APPENDIX. 
(B).    Act  ofA$$embly  of  IM  January^  1779.    Pvrdon*$  Dig^  189. 

Sec.  3.  Any  person  or  persons,  seized  of  any  estate  tail, 
in  possession,  reversion,  or  remainder,  shall  have  full  power 
to  grant,  bargain,  sell,  and  convey  any  lands,  tenements,  or 
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hereditaments,  whereof  he,  she,  or  they,  shall  be  so  aeizcdy  by 
snch  manner  and  form  of  conveyance,  or  assurance,  as  any 
person  seited  qf  an  eat  ate  in  fee  eitnpkj  may  by  the  laws  of 
this  state  grant,  bargain,  sell  and  convey,  any  lands,  tenements, 
or  hereditaments,  whereof  such  person  is  seized  in  fee  simple; 
and  all  and  every  such  grants,  bargains,  sales  and  conveyances 
of  any  person  or  persons,  so  seized  in  tailj  shall  be  good  and 
available,  to  all  intents  and  purposes,  against  all  and  every 
person  and  persons,  whom  the  grantor,  bargainer,  or  vendor, 
might  or  could  debar  by  any  mode  of  common  recovery,  or 
by  any  way  or  means  whatever.* 

(C).    A#<.  UmU^  March,  1785. 

Sec.  8.  From  henceforth,  no  person  or  persons  whatsoever, 
shall  make  entry  into. any  manors,  lands,  tenements,  or  here- 
ditaments, after  the  expiration  of  twenty-one  yea^rs,  next  after 
his,  her,  or  their  right  or  title  to  the  same  first  descended  or 
accrued:  nor  shall  any  person  or  persons  whatsoever  have  or 
maintain  any  writ  of  right,  or  any  other  real  or  possessory 
writ  or  action,  for  any  manor,  lands,  tenements  or  heredita- 
ments, of  the  seizin  or  possession  of  him,  her,  or  themselves, 
his,  her,  or  their  ancestors  or  predecessors,  nor  declare  or 
allege  any  other  seizin  or  possession  of  him,  her,  or  themselves, 
his,  her,  or  their  ancestors,  or  predecessors,  than  within  twenty- 
one  years  next  before  such  writ,  action,  or  suit  so  hereafter  to 
be  sued,  commenced,  or  brought.^ 

FACTS  OF  THE  CASE. 

The  deed  was  duly  executed  and  recorded  in  the  year 
1815,  and  the  maker  soon  after  died.    The  tnistees  undertook 

'  NoTB  BT  Mr.  PiniixMr.^ — ^**I  deTise  the  residoe  of  mj  estate  to  A.  iuriag  the 
ftme  ofkU  natural  2t/«,  and  if  be  leaves  lawful  iisiie,  then  I  give  my  real  estate 
onto  such  issue;  or  they  dying  under  the  age  of  twenty-one  years,  then  I  devise 
all  my  real  estate  to  B.,  his  heirs  and  assigns,  on  condition,  dio.  A.  takes  an 
estate  tail."    1  DalL  4a 

*  By  twenty-one  years*  possession,  a  positive  title  is  acquired.  5  Serg.  Sl  R.  240. 
See  Boon  v.  Chiles,  10  Wheat,  and  the  very  able  opinion  of  justice  Baldwin. 

VOL.  VI.  7 
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the  trusts;  proceeded  to  lease  the  lands,  and  apply  the  rents 
to  the  support  of  C.  M.  These  not  being  sofficient,  they 
advanced  money  on  the  land  for  the  purpose.  In  1887,  C« 
M.  married,  on  which  the  trustees  surrendered  to  her  and  her 
husband  the  title  deeds,  and  the  possession  of  the  land,  giving 
a  written  order  to  the  agent  to  pay  over  the  rents  due.  An 
arrangement  was  made,  by  which  a  small  part  of  the  land 
was  laid  out  in  town  lots  to  pay  the  sum  advanced  for  the 
support  of  C.  M.  while  unmarried.  C.  M.  had  children,  and 
she  and  her  husband  held  possession  of  the  land  without  far- 
ther interference  on  the  part  of  the  trustees.  They  made 
extensive  improvements,  and  paid  large  sums  of  money  to 
bring  the  land  into  a  productive  state.  Those  expenditures 
have  exceeded  the  aggregate  amount  of  the  rents.  The  ques- 
tion is,  by  what  legal  tenure  C.  M.,  and  her  husband,  and 
children,  now  hold  the  lands?  Had  they  no  equitable  right 
under  the  trust  deed,  independently  of  the  action  of  the  trus- 
tees? And  what  is  the  nature  of  such  equitable  right  or 
estate?  These  are  the  questions  discussed  in  the  essay.  In 
the  opinion  of  chief  justice  Taney,  it  is  an  estate  tail  in  C.  M.; 
but  if  considered  as  an  executory  trust,  the  court  of  chancery 
might  possibly  settle  the  estate  on  C.  M.  for  life,  giving  the 
estate  tail  to  her  children;  but  the  deed  is  so  imperfect^  and 
.80  many  contingencies  are  unprovided  for,  that  it  would  be 
safest  to  let  it  take  its  legal  course,  and  the  law  makes  it  an 
estate  tail  in  C.  M.  In  Pennsylvania,  as  there  is  no  court  of 
chancery,  such  a  settlement  could  not  be  made,  even  without 
the  objections  from  the  imperfect  provisions  of  the  deed.  It 
is,  therefore,  a  barrable  estate  tail  in  C  M. 


(IND  or  TKUm  AND  TKUfTElS.} 
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ART.   IV.  — FOREION    EXECUTORS    AND    ADMINI8. 
TRATORS. 

THE  LIABILITT  OF  A  FOREION  EZECUTOE  OE  ADKIHISTEATOE 
TO  AN  ACTION  AT  LAW  IN  HIS  EEPEESENTATIYE  CHAEAC- 
TEE. 

It  is  a  settled  principle  of  international  law,  that  the  succes- 
sion to  the  personal  estate  of  an  intestate,  is  to  be  regulated 
according  to  the  law  of  the  country  of  which  he  was  a  domi- 
ciliated inhabitant  at  the  time  of  his  death;  and  the  same  rule 
prevaib  with  respect  to  last  wills. 

But  the  title  of  executors  or  administrators,  derived  from  a 
grant  of  administration  in  the  country  of  the  domicil  of  the 
deceased,  cannot  extend  beyond  the  territory  of  that  govern- 
ment, and  as  to  property  situated  in  foreign  countries,  can 
only  be  acknowledged  ex  comitateA 

No  suit  can  be  brought  in  virtue  of  foreign  letters  of  admi- 
nistration; and  new  letters  must  be  taken  out  in  any  country 
where  a  suit  is  brought. 

The  claim  of  the  foreign  representatives  of  a  deceased  per- 
son to  the  personal  property  which  he  has  left,  depends  alto- 
gether upon  comity.  Although  such  property  has  no  siiusy 
a  title  cannot  be  derived  to  it  except  through  the  authority  of 
the  state  where  it  is  situated. 

In  some  countries  the  property  of  deceased  persons  has 
been  treated  as  belonging,  like  property  derelict,  to  the  state, 
and  has  been  seized  by  the  king.  In  England,  the  sovereign 
authority  takes  possession  of  the  property  of  a  person  dying 
intestate,  in  the  character  of  a  trustee;  and  in  these  United 
States,  upon  the  same  principle,  the  property  vests  in  the 
state,  and  title  is  derived  from  its  authority. 

*  Story,  Conft.  Lawa,  Met  51S. 
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It  would  be  perfectly  competent  to  the  government  of  a 
state  where  a  person  dies,  testate  or  intestate,  to  appropriate 
the  whole  or  a  part  of  the  property;  and  whatever  rules  of 
succession  or  of  distribution  are  established,  the  party  to 
whom  administration  of  the  property  has  been  given,  has  no 
other  duty  than  to  carry  such  rules  into  effect. 

The  administrator  of  an  estate  or  the  executor  of  a  will,  is 
accountable  to  the  jurisdiction  from  which  he  derived  his  au- 
thority. He  cannot  be  subject  to  any  foreign  jurisdiction,  for 
duties  which  are  to  be  exercised  beyond  its  limits. 

This  question  was  considered  in  the  case  of  Selectmen  of 
Boston  t;.  Boylston.* 

Boylston  the  respondent,  was  the  administrator  with  the 
will  annexed  of  a  person  who  was  domiciliated  in  England, 
and  died  there.  Letters  of  administration  bad  also  been 
granted  to  the  defendant  in  Massachusetts.  It  was  decided 
upon  the  words  of  the  statute,  which  authorized  an  admmis- 
tration  of  such  part  of  the  estate  as  was  lying  within  the 
government — that  the  respondent  was  not  accountable  in  the 
probate  court  of  Massachusetts  for  property  which  came  into 
his  hands  in  England  by  virtue  of  the  administration  granted 
to  him  by  the  archbishop  of  Canterbury.  Although  this  case 
was  decided  upon  tlie  words  of  the  statute,  it  is  apparent  jlhat 
the  jurisdiction  of  the  court  of  probate  and  the  power  given 
by  him  to  the  executor  or  administrator,  is  always  limited  to 
the  property  within  the  state. 

The  substance  of  the  decision  was,  that  the  court  having 
jurisdiction  of  the  person,  had  not  thereby  power  to  compel 
the  administrator  to  account  for  property  in  a  foreign  state, 
either  according  to  its  own  rules  or  the  laws  of  that  state. 

The  doctrine  of  this  case  has  been  followed  in  subsequent 
cases  in  Massachusetts.^ 

Several  cases  in  the  state  of  Pennsylvania  have  been  de- 
cided upon  a  different  principle. 


■  3  Mast.  R.  384.     *  See  Goodwin  o.  Jones,  3  Mass.  R.  514;  Davis  «.  Esley, 
8  Pick.  475;  Dawes  e.  Head,  3  Pick.  128. 


Digitized  by  VjOOQ IC 


AND   ADMIMISTRATOmS.  77 

In  Swearingen's  executors  t;.  Pendleton's  ezecutors^^  it  was 
held  that  a  person  who  had  administered  upon  an  estate  in 
Virginia^  was  liable  to  an  action  at  law  for  a  devastavit  in 
Pennsylvania. 

In  Evans  v.  Tatem,*  it  was  decided  that  an  action  at  law 
was  properly  sustained  in  Tennessee  against  a  person  who 
had  administered  on  the  estate  of  the  deceased  in  Pennsyl- 
vania. 

The  only  authority  relied  upon  in  these  cases,  was  Dow- 
dale's  case.^  In  that  case  a  party  was  held  liable  to  an  action 
for  assNBts  received  in  Ireland.  It  did  not  appear,  however, 
that  letters  of  administration  had  been  granted  in  Ireland,  or 
that  the  defendant  was  liable  to  account  for  the  goods,  in  any 
other  than  his  representative  character  in  England. 

In  the  case  of  Campbell  t;.  Tousey,^  the  defendent  proved 
that  he  was  appointed  executor  by  the  will  of  one  Booth  the 
testator,  and  had  taken  out  letters  testamentary  in  Pennsyl- 
vania. He  received  assets  in  that  state  and  brought  them 
into  the  state  of  New  York.  In  the  latter  state  he  received 
debts  due  to  the  testator  to  a  considerable  amount  The  court 
were  of  opinion,  that  it  was  incumbent  on  the  defendant  to 
show  that  the  assets  which  he  had  received  in  Pennsylvania 
and  brought  into  New  York,  as  well  as  those  which  he  had 
there  received,  had  been  disposed  of  in  a  due  course  of  admi- 
nistration in  Pennsylvania,  or  in  the  payment  of  the  debts  of 
the  testator  in  New  York.  Having  failed  to  do  either,  he 
was  held  liable  as  executor  de  son  tort,  to  the  amount  of 
those  assets. 

In  the  case  of  M'Namara  v.  Dwyer,'  Mjf:.  chancellor  Wal- 
worth was  of  opinion  that  a  suit  might  be  sustained  against 
a  foreign  executor  or  administrator,  in  the  enforcement  of 
which  remedy  respect  must  be  had  to  the  nature  and  extent 
of  his  liability,  according  to  the  laws  of  the  state  or  country 


'  4  S.  &  R.  S89.  '  9  lb.  353.  •  6  Co.  47.  «  7  Cowen  R.  64. 

•  7  Paige  R.  239, 

7* 
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from  which  he  derived  his  authority  to  admiDister  the  assets 
of  the  deceased. 

Mr.  justice  Story ^  says,  in  commentiDg  upon  this  decision, 
that  <<  there  is  great  difficulty  in  supporting  it  to  the  extent  of 
making  the  foreign  executor  or  administrator  liable  for  assets 
received  abroad,  and  brought  imo  the  state  by  hinu  If  he 
cannot  sue  in  his  representative  character  in  another  state, 
without  new  letters  of  administration,  because  he  derives  his 
authority  from  a  foreign  government  to  which  he  is  solely 
responsible  in  his  admnistration,  it  is  not  easy  to  perceive, 
bow  he  can  be  sued  in  such  state  for  assets  in  his  hands,  re- 
ceived abroad  under  the  sanction  of  the  foreign  administra- 
tion, and  by  the  authority  of  the  foreign  government,  to  which 
he  is  accountable  for  all  such  assets.'^ 

The  case  of  Holcomb  v.  Phelps*  is  in  conformity  with  the 
views  of  the  learned  author  of  the  Conflict  of  Laws. 

Adams  the  intestate,  died  in  New  Jersey.  His  place  of 
business  was  in  New  York,  his  domicil  of  origin  in  Connec- 
ticut. Letters  of  administration  were  granted  by  the  surrogate 
to  the  defendant,  in  the  city  of  New  York.  After  a  full  hear- 
ing of  the  parties,  the  surrogate  found  that  Adams  was  at  the' 
time  of  his  death  domiciliated  in  the  city  of  New  York,  and 
directed  that  the  estate  should  be  distributed  according  to'  the 
laws  of  the  state  of  New  York,  equally  to  the  mother,  the 
sister  of  the  whole  blood,  and  the  brother  and  sistet  of  the 
half  blood. 

The  plaintiff"  afterwards  took  administration  on  the  estate 
of  the  intestate  in  Connecticut,  where  by  the  statute  of  distri- 
butions the  half  blood  were  excluded,  and  brought  an  action 
of  trover  against  the  defendant  for  sundry  articles  of  property 
which  were  in  the  city  of  New  York  at  the  time  of  the  death 
of  the  intestate,  and  which  had  been  reduced  into  possession 
by  the  defendant.  The  jury  found  that  the  intestate  was 
domiciliated  in  Connecticut  at  the  time  of  his  death,  and  ren- 

>  Conflict  of  Laws,  sect  514.  *  16  Cono.  R.  127. 
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dered  a  verdict  for  the  plaintiff.  Bat  the  court  were  of  opi« 
nion  that  do  action  at  law  could  be  sustained  against  the  ad- 
ministrator in  the  state  of  New  York,  for  assets  received  by 
him  there  in  his  representative  character  and  brought  into 
Connecticut. 

Whatever  might  have  been  the  rule  if  the  domicil  of  the 
intestate  had  been  in  Connecticut,  the  decision.of  the  court 
was  obviously  correct  in  this  case,  for  it  had  been  determined 
by  the  judgment  of  a  competent  tribunal  that  the  domicil  was 
actually  in  the  state  of  New  York. 

It  was  claimed  that  unless  the  domidl  of  the  intestate  was 
in  the  state  of  New  York,  that  court  had  not  jurisdictbn,  and 
that  the  question  whether  the  court  had  authority,  was  still 
open;  but  the  surrogate's  court  was  competent  to  determine 
the  issue  of  fact  on  which  its  authority  depended,  and  the 
decision  of  the  court  was  final  and  conclusive  upon  the  par- 
ti^.i  But  if  the  doctrine  of  Mr.  justice  Story  is  correct,  no 
action  could  have  been  sustained  against  a  party  duly  ap- 
pointed to  administer  upon  the  goods  in  the  state  of  New 
York,  even  if  the  domicil  of  the  intestate  was  not  in  that  state. 
The  administrator  was  responsible  only  to  the  tribunal  from 
which  he  derived  his  representative  character,  according  to 
the  rules  established  by  the  government  for  the  disposition  of 
property  the  situs  of  which  is  for  certain  purposes  within  its 
jurisdiction. 

It  would  seem  that  there  could  be  no  doubt  as  a  general 
rule  that  an  administrator  duly  empowered  in  any  state,  was 
not  responsible  in  any  action  at  law,  either  to  creditors,  lega-* 
tees,  or  an  administrator  within  another  jurisdiction.  The 
duty  and  liability  to  account  to  the  tribunal  from  which  he 
derived  his  authority,  would  be  a  sufficient  answer  to  any 
such  action. 

But  are  there  not  cases  where  by  reason  of  an  equity 
attaching  to  the  person,  a  foundation  is  laid  for  proceedings  in 
a  court  of  equity  against  a  foreign  executor  or  administrator? 

>  Rose  V.  Hunelj,  4  Cranch  341 ;  Geliton  v.  Hoyt,  3  Wheat  315. 
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In  the  case  decided  by  the  learned  chancellor  of  the  state 
of  New  York;  the  bill  charged  the  foreign  executor  with  hav- 
ing wasted  and  misapplied  the  estate  of  the  deceased  of  which 
he  had  possessed  himself  in  Ireland.  The  defend&nt  who 
had  been  guilty  of  this  violation  of  duty,  was  about  to  with- 
draw  with  the  funds  from  the  jurisdiction  of  the  court.  On 
the  ground  that  for  this  breach  of  trust  the  defendant  was 
liable  in  any  jurisdiction,  the  court  decided  that  he  should  be 
held  to  bail  upon  a  ne  exeat.  There  was  in  this  case  no  vio- 
lation of  the  rule  of  comity,  and  no  interference  with  the 
jurisdiction  of  a  foreign  court  of  probate.  In  an  action  for  a 
tlevastavitf  the  defendant  could  not  have  protected  himself  in 
that  jurisdiction  where  he  derived  his  authority,  by  setting  up 
his  accountability  to  the  court  from  which  his  representative 
diaracter  was  derived.  For  his  breach  of  duty  he  was  liable 
absolutely,  and  in  the  courts  of  general  jurisdiction,  and  not 
merely  in  the  jurisdiction  and  according  to  the  principles  of 
the  court  of  probate.  All  that  is  required  by  the  rule  of 
comity  is  that  there  shaU  be  no  conflict  of  administration. 
Comity  requires  that  the  courts  of  probate  where  the  deceased 
had  his  domicil,  shall  exercise  their  jiuisdiction  over  property 
within  the  government,  and  that  so  far  as  it  regards  the  suc- 
cession and  distribution,  the  administration  of  the  property 
abroad  shall  be  ancillary  to  that  of  the  country  of  the  domicil. 
But  in  the  case  decided  by  the  chanqellor  of  New  York,  the 
administrator  after  having  administered  in  part,  had  wasted 
the  goods,  and  was  liable  for  the  wrong  as  well  as  bound  to 
make  administration. 

In  England  the  administrator  is  liable  to  be  sued  at  com- 
mon law  by  creditors  in  certain  cases,  and  in  the  court  of 
chancery  by  legatees. 

The  case  of  Crane  v.  Drake,^  is  an  instance  of  a  suit  sus- 
tained in  the  court  of  chancery,  in  favour  of  persons  benefi- 
cially entitled  to  the  assets  without  the  aid  of  the  administrator, 

*  2  Vem.  R.  616. 
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against  those  dealing  with  an  executor  knowing  he  misap- 
plied the  testator's  property.  So  in  favour  of  legatees,  as  in 
the  case  of  Scott  v.  Tyler/  a  bill  may  be  sustained  in  chancery 
against  a  party  who  by  collusion  obtains  the  testator's  effects, 
and  applies  them  in  extinguishing  the  private  debt  of  the 
executor,  as  such  collusion  involves  the  apparent  purchaser 
or  pawnee,  and  makes  him  liable  for  the  full  value. 

The  executor  who  colluded  may  be  made  a  party  defend- 
ant, or  the  purchaser  may  be  sued  alone. 

Under  fit  circumstances  the  court  of  chancery  will  appoint 
a  receiver  to  guard  the  rights  of  creditors.*  In  the  case  of 
Colt  V.  Lasnier,^  a  bill  was  sustained  in  favour  of  a  legatee 
together  with  the  administration  of  the  will  annexed,  against 
a  person  who  had  received  from  a  deceased  executor  the 
assets  of  his  testator,  knowing  that  such  disposition  of  them 
was  a  violation  of  the  executor's  duty.  For  this  collusion  with 
the  executor  to  work  a  eievasiavit,  he  was  held  liable  directly 
to  the  person  injured  by  such  disposition. 

In  these  cases  there  was  no  interference  with  the  adminis- 
tration of  the  estate;  the  remedy  in  favour  of  the  parties 
beneficially  interested,  whether  called  into  exercise  against 
the  representative  of  the  deceased  or  persons  colluding  with 
him,  was  founded  upon  a  wrong  for  which  the  courts  of  pro- 
bate could  not  furnish  the  proper  redress. 

There  cannot  be  a  doubt  that  courts  of  chancery  of  a  fo- 
reign state  or  government,  having  jurisdiction  over  the  person 
or  property,  would  for  similar  reasons,  have  administered 
relief  in  these  cases. 

The  case  which  came  before  Mr.  chancellor  Walworth, 
had  it  presented  itself  upon  the  merits  before  the  court  of 
chancery  of  Ireland,  would  have  furnished  a  proper  occasion 
for  equitable  relief,  and  could  not  have  been  appropriately 
acted  upon  by  the  court  which  granted  administration. 

How  then  could  the  action  of  the  court  of  chancery  in  the 

'  3  Dick.  724.        •  Utenon  v.  Main,  3  Ves.  Jr.  94.        •9  Cowen  R.  320. 
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state  of  New  York  be*  regarded  as  in  conflict  with  a  foreign 
administration? 

The  converse  of  the  proposition  of  Mr.  justice  Story^  that 
a  foreign  executor  or  administrator  cannot  maintain  a  suit  in 
any  state  by  virtue  of  letters  testamentary  or  of  administra- 
tion granted  abroad,  is  nevertheless  true.  A  suit  cannot  be 
maintained  against  such  an  Executor  or  administrator,  to  reco- 
ver property  which  he  is  bound  to  administer  and  account 
for  to  a  foreign  tribunal  of  special  jurisdiction.  It  is  only 
when  other  Habilities  are  incurred  than  such  as  grow  out  of 
his  representative  character,  that  a  suit  can  be  maintained  in 
a  foreign  jurisdiction. 

So  when  the  administrator  or  executor  had  removed  to 
anothef  state  or  country,  taking  the  proceeds  of  the  testator's 
property  with  him,  as  there  could  be  no  possibility  of  com- 
pelling him  to  account  by  a  resort  to  the  courts  of  probate 
where  the  deceased  had  his  domicil,  a  special  case  would  be 
presented  which  would  justify  remedial  action  in  the  courts 
of  law  in  another  country  which  had  jurisdiction  of  the 
person. 

The  very  withdrawal  of  the  effects  from  the  jurisdiction  of 
the  courts  having  authority  to  dispose  of  the  property  of  the 
deceased,  is  a  devastavit^  if  it  is  made  with  an  intention  to 
avoid  proper  accountability. 

If  the  administrator  or  executor  against  whom  a  bill  is 
brought  for  a  dtva$taviti  in  such  a  case  within  a  foreign 
jurisdiction,  could  show  a  legitimate  purpose  for  removing  the 
assets,  as  in  the  case  where  property  is  remitted  from  a  fo- 
reign country  for  distribution  to  residuary  legatees,  there  would 
be  no  interference  on  the  pari  of  the  foreign  tribunal.  A 
court  of  chancery  would  only  exercise  its  powers  where  upon 
a  special  case  there  wirald  otherwise  be  a  failure  of  justice. 

The  case  of  Logail  v*  Fairlie,*  is  by  no  means  as  is  sup- 
posed by  Mr.  chancellor  Walworth,  at  variance  with  his  own 

■  3  8iiB.&Sta.Rep.S48. 
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dednon  in  the  case  referred  to.  Sir  John  Leach  accurately 
digtingaished  between  the  specific  appropriation  of  a  fund  to 
a  redduary  legatee  and  the  remittance  of  assets  to  be  admi- 
nistered in  England 

If  the  property  tranismitted  in  that  case  from  India  had 
been  misapplied  by  the  executor  abroad,  a  suit  might  have 
been  sustained  in  chancery.  If  the  fund  had  been  remitted 
to  a  legatee  entitled  under  the  will,  the  property  would  have 
vested  in  her,  without  a  suit  or  administration  in  England ; 
but  as  the  residuary  legatee  was  dead,  a  new  administration 
became  necessary  to  entitle  her  next  of  kin  to  recover. 

When  a  court  of  law,  or  of  chancery,  acquires  jurisdiction 
over  a  foreign  executor  or  administrator,  and  thus  incident- 
ally the  administration  of  the  estate  of  the  deceased,  *<  those 
assets''  said  Mr.  chancellor  Walworth  in  the  case  cited,  ^mwst 
be  distributed  among  the  next  of  kin,  or  applied  to  the  pay- 
ment of  debts  in  the  same  manner  as  though  the  remedy  was 
sought  by  the  creditors  or  distributees,  at  the  place  of  his 
original  appointment,  although  he  may  have  removed  .with 
the  assets  to  another  country.'' 

This  doctrine,  which  is  universally  established  in  every 
civUized  country  as  the  rule  of  comity,  secures  eVery  impor- 
tant principle  sought  to  be  attained,  by  confining  the  jurisdic- 
tion of  the  estate  to  the  courts  of  the  country  of  the  domicil. 

In  general,  the  personal  representatives  will  be  held 
accountable  only  to  the  tribunal  from  which  they  derive  their 
authority,  but  universally,  foreign  courts  entertaining-a  neces- 
sary jurisdiction  over  the  estate  of  the  deceased  and  the 
person  of  the  representative,  will  be  ancillary  to  the  courta  of 
the  government  to  which  the  right  of  distribution  and  of  suc- 
cession belongs.  In  the  exercise  of  such  an  authority,  there 
is  no  want  of  comity,  nor  conflict  of  jurisdiction. 

Whether  an  action  at  law  can  be  sustained  against  a  foreign 
executor  or  administrator,  as  executor  de  son  tori,  presents  a 
question  of  greater  difficulty. 

If  a  person  who  has  taken  out  letters  of  administration  in 
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a  foreign  state,  is  sued  in  another  state  as  executor  de  son  tortf 
the  authority  which  he  has  derived  abroad  will  constitute  no 
justification.  He  can  only  justify  his  intermeddling  with  the 
goods  of  the  deceased,  by  taking  out  administration  in  the 
state  where  such  personal  estate  is  found. 

In  the  case  of  Campbell  v.  Toucey  already  cited,  the  defend- 
ant had  appropriated  goods  of  the  testator  in  the  state  of  New 
York,  without  authority  derived  from  the  proper  jurisdiction 
in  that  state ;  and  for  the  goods  of  which  be  had  thus  taken 
possession,  it  would  seem  that  he  was  liable  upon  the  same 
principle  that  a  person  who  had  made  himself  executor  de 
son  tort  in  the  state  where  the  deceased  had  his  domicil, 
would  there  be  liable. 

Although  the  defendant  had  taken  out  letters  testamentary 
in  Pennsylvania,  there  was  no  hardship  in  holding  him  liable 
for  all  property  brought  by  him  from  that  state,  into  the  state 
of  New  York,  as  for  goods  of  the  estate  which  he  had  no 
right  to  dispose  of,  except  in  the  due  course  of  administration. 

The  defendant  was  permitted  to  show  that  the  assets 
received  by  him  there  had  been  disposed  of  under  his  appoint- 
ment as  executor,  whilst  of  the  goods  received  in  the  state  of 
New  York,  he  was  held  to  show  a  regular  administration  in 
the  payment  of  debts.  In  this  there  was  no  conflict  of  juris- 
diction, even  if  the  pajrment  of  debts  had  been  made  accord- 
ing to  the  laws  of  the  situs  of  the  property. 

The  cases  which  we  have  cited  as  determined  in  Pennsyl- 
vania, though  upon  their  special  circumstances  they  may  have 
been  decided  correctly,  are  in  regard  to  the  principle  as 
generally  stated,  open  to  remark. 

In  Swearingen's  executors  y.  Pendleton's  executors,  the 
question  of  liability  was  presented  upon  an  action  of  cove- 
nant relating  to  the  estate  of  defendant's  testator.  Here  it  is 
to  be  observed,  that  the  liability  arose  upon  the  executor's 
personal  covenant,  and  he  was  bound  to  the  extent  of  the 
assets  which  he  had  received  wherever  he  had  become  pos- 
sessed of  them.    Upon  that  covenant  he  was  undoubtedly 
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liable  for  assets  which  he  had  received  in  another  jurisdiction: 
his  own  obligation  not  being  determined  by  the  sittis  of  the 
property.  Still  the  creditors  of  the  country  of  the  executors' 
domicil  had  a  higher  claim,  and  the  defendant  might  have 
diown  that  by  the  payment  of  such  debt  he  had  fully  admi- 
nistered. 

So  in  Evans  v.  Tatem,  the  decree  in  the  court  of  equity  in 
the  state  of  Tennessee  against  a  person  who  was  the  adminis- 
trator of  the  intestate  in  the  state  of  his  domicil,  was  sustain- 
able so  far  as  the  defendant  had  received  assets  in  Tennessee, 
and  might  be  justified  in  relation  to  assets  carried  into  that 
state  from  Pennsylvania,  so  far  as  conformable  to  the  laws  of 
the  state  of  the  domicil.  But  the  defendant  might  have 
shown  that  he  had  paid  debts  or  otherwise  accounted  for  the 
estate  in  the  proper  tribunal,  in  discharge  of  his  liability. 
<<The  assets,''  said  Mr.  chief  justice  Tilghman,  ^are  to  be 
administered  according  to  the  law  of  the  state  within  which 
the  administration  was  granted,  and  justice  requires  that  the 
administrator  should  be  liable  to  the  amount  of  the  assets 
which  have  come  into  his  hands,  in  whatever  state  he  may 
be  found." 

The  doctrines  of  the  cases  which  we  have  cited  to  show 
the  liability  of  an  executor  or  administrator  as  for  a  tort 
within  a  foreign  jurisdiction,  are  with  reasonable  qualifica- 
tions and  as  properly  understood,  not  inconsistent  with  the 
principle  which  governed  the  case  of  the  Selectmen  of  Boston 
V.  Boylston,  and  other  cases  which  followed  that  authority. 

The  right  of  the  personal  representatives  of  the  testatar  or 
intestate  to  administer  the  estate,  and  settle  his  administration 
account  in  the  tribunal  of  the  domicil  from  which  he  derived 
authority,  is  not  denied. 

In  the  ancillary  administration,  there  is  no  lien  upon  pro- 
perty by  reason  of  its  Mus,  except  in  favour  of  creditors,  and 
there  is  no  personal  liability  on  the  part  of  a  foreign  adminis- 
trator, except  for  a  tort.  In  an  action  at  law  the  executor 
de  son  tori,  may  discbarge  himself  by  a  regular  administra- 

VOL.   VI.  8 
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tion  derived  from  the  proper  tribunal;  and  in  proceedings  in 
equity  for  a  devastavit j  the  defendant  will  be  relieved  when- 
ever he  shall  administer  the  assets  within  the  country  of  the 
domiciL  Even  If  the  tribunals  of  the  ancillary  administration 
could  properly  take  cognizance  of  a  tort,  they  would  never 
except  upon  a  special  case  draw  within  their  jurisdiction  the 
entire  estate.  In  general  the  administrator  would  be  held  to 
account  only  in  the  country  where  the  deceased  had  his 
domiciL 

There  was  no  pretence  in  the  above  case  that  BoylstOD 
was  unable  or  unwilling  to  account  fully  and  satis£Bu:torily  iq 
the  court  of  the  principal  administration,  or  that  he  had  any 
purpose  to  withdraw  from  its  jurisdiction.  In  the  case  of 
Davis  V.  Estey,^  the  action  was  against  administrators  whose 
original  authority  was  derived  from  the  jurisdiction  of  the 
domicil  in  the  state  of  Vermont  They  had  also  taken  admi- 
nistration  in  Massachusetts.  The  action  was  sustained,  but 
as  the  estate  was  insolvent,  judgment  was  suspended  for  a 
pro  rata  distribution. 

If  the  foreign  administrators  in  this  case  had  intermeddled 
with  the  property  of  the  deceased  in  Massachusetts  without 
taking  out  administration,  can  there  be  any  doubt  that  an 
action  might  have  been  maintained  against  them  as  exe<mtors 
de  son  tort? 

In  all  such  cases  the  wrong  is  the  foundation  of  the  action, 
and  though  the  official  character  may  be  counted  upon,  the 
foreign  authority  is  not  the  basis  of  proceedings,  as  where  n 
suit  is  brought  in  favour  of  a  representative  of  the  deceased, 
who  denies  his  authority  to  sue  from  foreign  letters  of  admi- 
nistration. 

It  would  have  been  quite  diffident  in  the.  case  decided  by 
Mr.  chancellor  Walworth,  if  the  plaintiff  had  shown  that  the 
party  defendant  had  assumed  to  act  in  the  character  of  admi- 
nistrator within  the  sovereign  jurisdiction,  and  as  such  had 

*  8  Pick.  R.  475. 
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become  possessed  of  property  to  which  the  legatee  was 
beneficially  entitled. 

No  other  or  more  extensive  authority  is  asserted  in  favour 
of  the  courts  of  common  law  and  of  chancery,  against  a  fo- 
reign administrator,  than  is  exercised  by  the  same  tribunals  of 
the  country  where  the  original  administration  was  granted 
in  cases  within  their  jurisdiction  and  demanding  peculiar 
remedies. 

There  is  no  conflict  or  disaffirmance  of  the  powers  of  the 
foreign  court  of  probate.  A  conflict  of  jurisdiction  is  avoided 
in  the  same  manner  as  in  the  tribunals  of  the  country  of  the 
domiciL  The  validity  of  the  foreign  administration,  the  con- 
clusiveness of  the  decrees  of  the  foreign  court,  constitute  the 
groundwork  of  proceedings  in  another  country,  which  are  all 
ancillary  to  the  original  administration  in  the  country  where 
the  deceased  was  domiciliated. 

When  the  foreign  administrator  is  sued  by  a  creditor  as 
executor  de  son  tart  for  intermeddling  with  the  property  of 
the  estate,  final  judgment  will  be  rendered  on  a  recovery  in 
fitvour  of  the  plaintiff*;  but  if  a  bill  is  sustained  in  a  court  ot 
equity,  the  judgment  of  the  court  will  be  ancillary  in  a  pro- 
per case  to  the  administration  abroad,  and  never  in  coodSict 
with  it 

If  the  doctrine  asserted  by  Mr.  justice  Story  is  correct, 
cases  must  frequently  occur  in  which  there  will  be  an  entire 
fidlure  of  justice.  That  distinguished  jurist  sa3rs,  <<  that  al- 
though a  foreign  executor  or  administrator  is  not  entitled  to 
maintain  a  suit  in  our  courts,  in  virtue  of  his  original  letters 
of  administration,  yet  if  a  debtor  here  chooses  voluntarily  to 
pay  him  a  debt,  which  he  may  lawfully  receive  under  that 
administration,  the  debtor  will  be  discharged.''^ 

If  payment  had  not  been  made,  a  creditor  might  have 
taken  out  administration,  and  might  have  recovered  the  debt 
with  other  assets  of  the  estate;  but  in  the  case  supposed  of 

'CoiiflielofLawf515. 
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voluntary  payment  to  the  foreign  administrator,  there  can  k^ 
no  remedy  against  him  as  such  in  the  courts  of  Jhis  countrjf. 
Although  he  may  have  withdrawn  from  the  country  of  the 
original  administration,  so  that  there  can  be  no  relief  against 
him  there,  he  cannot  be  made  liable  in  the  courts  of  probate 
of  another  country,  and  if  he  is  not  suable  in  the  court  of 
chancery  for  his  devastavit  6r  breach  of  trust,  he  is  so  far  at 
least  as  respects  legatees,  entirely  beyond  the  reach  of  reme- 
dial process. 

The  conflict  supposed  by  Mr.  justice  Story,  would  take 
place  only  if  the  suit  in  the  foreign  country  was  in  the  pro- 
bate courts,  and  where  a  jurisdiction  was  asserted  adverse  to 
that  of  the  tribunals  of  the  domicil  of  the  deceased. 

A  suit  cannot  be  maintained  in  the  probate  courts  of  one 
of  the  states,  against  a  foreign  executor  or  administrator,  for 
the  purpose  of  drawing  the  administration  of  the  estate  within 
Ihe  jurisdiction  of  its  tribimals. 

Th6  judgments  and  decrees  of  the  foreign  court  cannot  be 
impeached  directly  or  indirectly.  The  decision  of  the  courts 
of  the  domicil  in  relation  to  the  subject  of  testacy  or  intestacy, 
succession  and  distribution,  must  be  regarded  as  judgments 
in  rem,  by  which  the  rights  of  parties  are  absolutely  deter- 
mined. 

In  relation  to  those  peculiar  questions  of  which  the  tribu- 
nals of  the  original  administration  have  jurisdiction,  no  action 
can  be  sustained  against  the  executor  or  administrator  deriv- 
ing his  authority  from  such  tribunals  and  in  his  representative 
character  liable  only  to  them. 

The  common  law  courts  of  the  country  of  the  original 
administration,  are  excluded  from  jurisdiction  over  such  sub- 
jects, upon  precisely  the  same  principle  as  the  courts  of  a 
foreign  country. 

But  where  the  spiritual  or  probate  i^ourts  have  established 
the  right  of  a  party,  he  may  in  a  proper  case  maintain  a  suit 
in  equity,  either  iu  the  domestic  or  foreign  tribunals,  against 
an  executor  or  administrator,  charging  him  with  a  breach  of 
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duty  in  that  character.  A  foreign  tribunal  cannot  upon  prin- 
ciples of  comity,  disregard  a  regular  administration  of  assets 
in  the  country  of  the  domicile  and  will  entertain  no  action 
which  shall  conflict  with  the  appropriate  jurisdiction  of  the 
courts  of  probate;  but  if  in  an  action  at  law  it  appears  that, 
in  relation  to  any  portion  of  the  estate,  the  executor  or  admi- 
nistrator has  not  acted  within  his  authority,  he  may  without 
any  conflict  of  jurisdiction,  be  held  liable  in  a  foreign  country, 
as  executor  de  son  tort  at  the  suit  of  the  creditor,  whenever 
he  has  unlawfully  intermeddled  with  the  assets. 


ART.  v.— CORPORATIONS. 

LEGISLATIVE    CONTROL   OVER   THE  FUNDAMENTAL   CONTRACT 
OP   AN   INCORPORATED   COMPANT. 

The  subject  of  the  following  article  was  under  consideration 
in  the  supreme  court  of  the  state  of  New  York,  in  the  case  of 
the  Hartford  &  New  Haven  Railroad  company  v.  Croswell;^ 
the  question  was  ably  discussed  and  was  correctly  decided  by 
the  court;  but  as  no  reference  appears  to  have  been  made  to 
the  recent  English  decisions  on  the  subject,  we  shall  briefly 
refer  to  them  in  connexion  with  the  cases  which  influenced 
the  decision  of  the  court. 

In  considering  the  effect  of  an  act  of  parliament  which  au- 
thorizes a  joint  stock  company  by  the  vote  of  the  major  part 
of  the  stockholders,  to  depart  from  the  original  objects  of  their 
association,  it  is  important  to  distinguish  between  the  powers 
of  the  British  parliament  and  one  of  these  United  States. 

The  power  of  the  British  parliament  is  seldom  exercised  in 
derogation  of  private  rights  of  property,  or  to  vary  the  obli- 

■  5  Hill  385. 
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gallons  of  a  contract;  when  the  rights  of  contracting  parties, 
however,  are  submitted  to  the  action  of  parliament,  the  deci- 
sion of  the  legislature  is  binding  upon  courts  of  justice.  But 
the  constitution  of  the  United  States  restrains  the  power  of 
the  state  legislatures,  and  no  legislative  act  which  impairs  the 
obligations  of  a  contract,  can  be  recognised  as  valid  in  any 
court  of  this  country.  When  the  objects  for  which  a  com- 
pany was  incorporated  or  a  joint  stock  company  associated, 
are  changed  by  legislative  enactment,  the  validity  of  the  act 
will  depend  upon  the  question  whether  any  material  altera- 
tion of  the  original  contract  which  formed  the  basis  of  the 
association,  is  attempted  by  the  statute. 

The  decisions  which  have  been  made  on  this  subject  in 
England,  have  not  been  uniform. 

In  the  case  of  Natusch  r.  Irving,'  the  question  arose  whe- 
ther an  incorporated  company  could  by  a  major  vote  of  the 
company,  make  a  fundamental  change  in  the  objects  for 
which  they  were  associated,  under  their  articles  of  agreement. 
The  plaintiff  was  a  member  of  the  Alliance  British  &  Foreign 
Life  and  Fire  Assurance  company. 

Without  the  consent  of  the  plaintiff,  the  business  of  the 
company  was  changed  from  life  and  fire  assurance  to  marine 
assurance.  Lord  Eldon  was  of  opinion  that  the  plaintiff  could 
not  thus  be  engaged  in  a  new  enterprise  without  his  consent, 
and  granted  the/estinum  reniediiimj  an  injunction  to  restrain 
the  company  from  carrying  on  the  business  of  marine  assur- 
ance. 

In  Cauliff  v.  The  Manchester  &  Bolton  Canal  compnny,«  a 
bill  was  filed  by  the  plaintiff  against  the  company,  which  was 
incorporated  by  a  local  act  of  parliament,  to  restrain  the  com- 
pany by  injunction  from  affixing  the  corporate  seal  to  a  peti- 
tion to  parliament,  for  an  act  to  convert  a  portion  of  the  canal 
into  a  railway,  and  from  applying  any  of  the  corporate  funds 
to  the  proposed  object.  The  vice-chancellor  was  of  opinion 
that  equitable  relief  was  due,  and  granted  the  injunction. 

*  Gow  on  Partnership  576,  App.  9.  *  3  Ros.  k,  Mjinc  470,  note. 
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In  the  case  of  Ware  v.  The  Grand  Jundibit  Water  Works 
omipaDy,*  an  act  of  parliament  passed,  51  Geo.  3,  c.  169,  for 
cbnfianing  certain  articles  of  agreement  entered  into  between 
theeompsuiy  of  proprietors  of  the  Grand  Junctioli  Canal  com- 

*  pany,  and  certain  persons,  for  supplying  with  water  the  in- 
liabitants  of  Paddington;  and  certain  persons  therein  named 
were  incorporated  by  the  name  of  the  Grand  Junction  Water 
Works  company. 

f  By  the  act  of  7  Greo.  4,  c  140,  which  was  made  to  amend 
the  above  act,  the  proprietors  of  the  Grand  JVniction  Water 
Works  company,  were  thereby  confirmed  in  perpetuity  as  a 
company  for  supplying  water  from  the  river  Thames  at  or 
near  Chelsea. 

V.  The  bill  was  filed  by  one  of  the  proprietors  against  the 
Grand  Jonction  Water  Works  company,  stating  Aat  several 
of  the  members  of  the  company  had  formed  a  design  to  depart 

^Mhnn  the  provisions  of  the  last  mentioned  act  of  parliament, 
which  empowered  the  company  to  supply  water  from  the 
tiver  Thames  at  or  near  Chelsea,  and  in  lieu  of  the  same, 
intended  and  proposed  to  make  a  new  aqueduct  from  the 
river  Colne, to  supply  not  only  the  places  provided  for  in  that, 
act  with  water,  but  also  several  other  intermediate  parishes, 
and  that  the  said  shareholders  were  desirous  to  apply  to  par- 
liament not  only  for  authority  to  make  the  proposed  change, 
but  also  to  procure  authority  to  raise  a  farther  sum  of  money 
for  completing  the  works,  and  to  purchase  property  on  the 
river  Colne  or  in  the  line  of  the  intended  aqueduct.  *  The  bill 
stated  that  such  a  change  would  be  injurious  to  the  shar^ 
holders  at  large,  and  prayed  that  the  company  might  be  en- 
joined from  presenting  any  petition  to  parliament,  and  also 
that  they  might  be  restrained  from  using  the  funds  of  the 
company  in  making  such  aqueduct. 

Lord  chancellor  Brougham  refused  the  injunction.     He 
was  of  opinion  that  the  right  to  take  proceedings  in  parlia- 

'  2  Rot.  &  Mylne  470. 
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meat  in  the  way  that  it  was  proposed,  was  incident  to  a  cor- 
poration of  tMs  nature,  although  the  shareholders  were  not 
entitled  to  do  any  thing  which  the  partnership  prohibits,  or 
which  those  ^ts  of  parliament  which  in  truth  constituted 
their  deed  pf  partnership,  gave  them  no  authority  to  do.  He 
was  of  opinion  that  a  corporation  may  apply  to  parliament 
for  an  alteration  and  extension  of  its  powers,  because  a  man's 
eyes  were  open  when  he  entered  into  a  partnership  of  this 
kind,  that  he  was  liable  to  that  contingency,  unless  he  came 
in  as  a  member  under  certain  conditions  and  restrictions.  His 
lordship  on  this  bill  declined  considering  the  great  change 
Which  it  was  claimed  would  be  effected  by  the  new  project, 
as  all  those  arguments  would  •  be  open  to  the  plaintiff  before 
a  committee  of  the  house  of  commons  or  house  of  lords,  which 
he  considered  the  old  and  constitutional  mode  of  settling  the 
question.  In  taking  this  ground,  he  considered  himself  as 
rather  affirming  than  denying  the  decision  of  lord  Eldon  in 
Natusch  V.  frying. 

It  is  to  1)0- observed,  that  although  lord  Eldon  in  Natusch 
V.  Irving,  granted  an  injunction  to  prevent  a  material  change 
in  the  business  of  the  company,  and  lord  Brougham  in  the 
above  case  refused  an  injunction,  to  prevent  an  incorporated 
company  from  applying  to  parliament  for  authority  to  make 
a  inaterial  change  in  the  objects  for  which  the  corporation 
was  establi^ed,  the  same  principle  was  recognised  in  each 
decree.  Lord  Brougham  founded  himself  upon  the  case  of 
Natusch  V,  Irving,  and  enjoined  the  defendants  from  proceed- 
ing to  make  the  change  without  authority  from  parliament. 
Whether  the  alienation  proposed  to  be  made  would  be  such  a 
departure  from  the  original  agreement  as  would  be  in  sub- 
version of  the  original  partnership,  his  lordship  did  not  under- 
take to  decide,  but  permitted  the  question  to  be  referred  to 
parliament,  as  one  which  that  tribunal  was  fully  competent 
to  determine.  If  the  Assurance  company  in  Natusch  v,  Irv- 
ing, had  applied  to  parliament  for  authority  to  change  the 
nature  of  their  business,  lord  Eldon  it  may  be  presumed. 
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would  not  have  restrained  the  defendants  from  prooeedmg, 
because  parliament  is  in  England  a  constitutional  Hibonal  for 
aettling  in  such  cases  the  rights  of  parties  upon  the  footing  of 
the  contract.  Before  a  committee  of  the  house  of  lords  or  of 
the  house  of  commons,  on  the  question  of  granting  the  au* 
thority  prayed  for,  the  subject  would  have  presented  itself  on 
the  equities  of  the  shareholders  under  their  articles  of  partner- 
diip.  When  as  in  the  case  referred  to,  the  alteration  pro- 
peeed,  involved  a  fundamental  departure  from  the  contract, 
the  decision  of  parliament  would  undoubtedly  have  been  the 
same  as  that  of  the  lord  chancellor  upo9  the  bill  for  an  in- 
junction. But  whatever  had  been  the  action  of  parliament, 
its  decision  would  have  been  conclusive  of  the  rights  and  au- 
thority of  the  corporation  as  well  as  of  the  shareholders: 
whereas  in  one  of  the  United  States,  upon  a  similar  legislative 
decision,  the  question  would  still  present  itself  upon  the  origi- 
nal contract 

Under  the  deed  of  partnership  which  the  lord  chancellor 
viewed  the  charter  as  constituting,  he  regarded  the  proposed 
change  as  unlawful,  because  inconsistent  with  the  terms  of 
the  contract  between  the  partners;  but  he  considered  it  within 
the  legitimate  power  of  parliament  to  make  such' alterations 
in  a  charter  as  would  essentially  vary  the  contract  between 
the  partners  associated  under  it. 

The  lord  chancellor  was  of  opinion  that  individual  share- 
holders might  have  guarded  themselves  against  the  contin- 
gency, by  proper  conditions  and  restrictions  on  becoming 
members;  but  on  the  principles  assumed,  such  a  conditional 
agreement  would,  like  any  other  contract,  be  subject  to  the 
control  of  the  legislature. 

If  the  decision  in  this  case  can  be  justified  at  all,  it  is  on 
the  ground  of  the  omnipotence  of  parliament  The  proposed 
alteration  involved  a  complete  departure  from  the  terms  of 
the  original  partnership.  The  aqueduct  was  to  be  made  in 
a  different  line,  to  be  extended  from  a  different  and  more  dis- 
tant source,  for  the  supply  of  another  intermediate  country,. 
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and  as  incident  to  the  plan,  the  company  were  to  become 
proprietors  of  lapds,  &&,  in  which  a  large  portion  of  their 
capital  must  of  necessity  be  sunk. 

The  effect  of  such  an  alteration  in  a  charter  under  which 
individuals  had  associated,:  would  be  to  make  them  partners 
in  a  new  and  distinct  enterprise.* 

In  the  United  States,  probably  an  injunction  would  be 
refused  in  a  similar  case.  No  attempt  w^ould  be  made  to  res- 
train legislative  action;  but  the  additional  power  and  authority 
bestowed  by  the  legislature,  so  far  as  burdensome  duties  were 
imposed  which  changed  the  character  of  the  original  contract, 
would  bind  only  such  stockholders  as  consented  to  the  fetlter- 
ation. 

Those  legUative  alterations  of  a  charter  are  alone  uncon- 
stitutional,  which  impair  the  obligatlbns  of  the  contra^  be- 
tween the  associated  parties.  Such  is  not  the  ftB^t  of  every 
change  which  imposes  new  duties  or  additional  expenses 
upon  shareholders  in  a  corporation.  It  is  within  t^  ligiti- 
mate  power  of  every  partnership,  to  vary  or  modify  their 
operations.  The  power  to  make  changes  which  are  consistent 
with  the  general  purpose  of  the  partnership,  is  always  implied 
when  the  association  is  formed,  |i)ut  such  alterations  must  not 
change  the  nature  of  the  business,  or  dOnnect  a  new  project 
with  the  enterprise  for  which  the  partnership  was  formed. 

In  the  case  decided  by  lord  Brougham,  the  object  for  which 
the  company  was  formed,  was  to  supply  a  certain  district 
with  water,  by  an  aqueduct  to  be  made  on  a  course  pres- 
cribed by  the  charter.  The  alteration  proposed  would  have 
been  unauthorized  by  the  charter,  because  the  very  identity 
of  such  an  enterprise  depends  upon  the  locality  and  the  ter- 
mini. Although  the  change  proposed  in  that  case  was  un- 
authorized, it  cannot  be  maintained  that  every  departure  from 
the  prescribed  route  of  a  public  work,  would  violate  the  obU- 
gations  between  the  shareholders.  In  every  case  it  is  a 
mixed  question  of  law  and  fact,  whether  the  object  for  which 
the  association  was  formed,  has  been  materially  changed. 
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When  the  legislature  of  one  of  the  United  States,  by  an  act 
of  incorporation,  authorizes  a  company  to  make  a  canal,  rail- 
road, or  other  public  work,  over  the  lands  of  individual  pro- 
prietors, a  franchise  is  created  which  is  incident  to  the  land, 
and  certain  duties  are  imposed  on  the  grantees  of  the  franchise 
in  relation  to  the  proprietors  whose  land  is  taken.  A  fran- 
chise of  this  character  is  territorial.  The  shareholders  in  their 
deed  of  partnership  contract  with  each  other,  in  reference  to 
liabilities,  to  third  parties  to  whose  lands  the  franchise  is  ap> 
purtenant.  The  extent  of  the  franchise  is  limited  by  the  ter- 
mini which  are  fixed  by  the  charter.  If  the  termini  arc 
changed,  the  franchise  is  no  longer  the  tame.  If  the  line  of 
the  canal  or  other  public  work  is  prescribed  by  th^  charter, 
this  cannot  be  changed  without  subverting  the  contract  be- 
tween the  shareholders. 

The  case  of  Hartford  &  New  Haven  Railroad  company  v. 
Croswell,  grew  out  of  an  attempt,  on  the  part  of  the  plaintiffs, 
to  connect  with  their  raibroad  an  enterprise  entirely  foreign. 
The  original  charter  authorized  the  company  to  locate  and 
construct  a  railroad  from  Hartford  to  New  Haven.  In  1839, 
the  legislature  of  the  state  of  Connecticut  amended  the  act  of 
incorporation  by  authorizing  the  company  to  procure,  charter 
or  purchase  and  hold,  such  number  of  steamboats  to  be  used 
in  connexion  with  their  road,  as  they  might  deem  expedient, 
to  an  amour::  not  exceeding  200,000  dollars,  and  for  that  pur- 
pose to  iacr3ase  their  capital  stock  to  the  same  amount  The 
amendment  was  accepted  by  the  directors  of  the  company 
and  adopted  as  a  part  of  their  charter.  The  defendant  was  a 
stockholder  in  the  company,  but  it  did  not  appear  that  he  had 
at  any  time  assented  to  the  amendment  The  action  was 
brought  to  recover  certain  instalments  upon  the  defendant's 
subscription. 

The  judgment  of  the  court  was  delivered  by  Nelson  c  j. 
He  was  of  opinion  that  the  contract  entered  into  was  as  spe- 
cific and  definite,  as  the  charter  of  the  company  could  make 
it,  a  contract  to  take  stock  in  an  association  incorporated  for 
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a  particular  object;  that  the  amendment  superadded  to  the 
undertaking  a  nev  and  very  different  enterprise  in  connexion 
with  the  railroad — the  establishment  and  maintenance  of  a 
line  of  water  communication  by  means  of  steamboats.  Such 
a  radical  change  could  not  be  made,  so  as  to  bind  the  indivi- 
duals composing  a  company,  without  their  assent  He  con^ 
sideredy  as  in  the  case  of  private  associations,  the  original 
charter  as  the  fundamental  law  of  the  association. 

In  support  of  this  view  of  the  subject,  the  learned  judge 
relied  upon  several  cases  where  the  subject  had  been  consi- 
dered in  Massachusetts  and  Pennsylvania. 

In  the  case  of  the  Middlesex  Turnpike  corporation  v. 
Locke,!  the  change  of  the  location  of  a  turnpike  road  by  an 
act  of  the  legislature,  was  held  to  absolve  the  defendant  firom 
his  subscription  contract  for  stock,  the  act  having  been  passed 
at  the  instance  of  the  corporation,  and  the  defendant  never 
"  having  assented  to  the  alteration. 

The  case  of  the  Indiana  &  Ebensburg  Turnpike  company 
V.  Phillips,*  was  decided  upon  the  same  principle. 

It  may  be  presumed  that  individuals  become  members  of 
a  corporation  with  the  implied  understanding  that  it  shall  be 
competent  to  the  company  to  accept  from  the  legislature  pri^ 
vileges  which  do  not  essentially  change  the  character  of  the 
contract:  but  when  the  effect  of  the  legislative  grant  is  to  sub- 
stitute a  new  contract,  it  cannot  be  binding. 

The  case  decided  in  the  5th  Hill's  Report  was  of  this  cha- 
racter. The  stockholders  became  members  of  the  corpora- 
tion, expressly  upon  <'the  terms,  conditions  and  limitations 
mentioned  in  the  charter.''  They  contracted  in  reference  to 
a  matter,  as  strictly  local  in  its  character  as  would  have  been 
a  conveyance  from  the  government  of  a  tract  of  land.  If  the 
legislature  had  power  to  authorize  the  grantees  of  the  local 
franchise  to  become  a  steamboat  company,  they  might  also 
authorize  them  to  extend  the  railroad  to  any  distance  and  to 

'8MM.Rep.36a  •  Penn.  Rep.  184. 
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engage  in  any  commercial  enterprise.  The  effect  of  this  con- 
struction of  Uie  implied  terms  of  the  contract,  between  the 
company  and  the  stockholders,  would  be  that  the  objects  of 
the  partnership  were  without  limitation,  restriction,  or  condi- 
tion. A  subscription  to  an  association  for  a  proposed  railroad, 
would  not  be  an  agreement  to  become  a  stockholder  in  that 
particular  work,  but  in  such  other  enterprise  as  a  majority  of 
the  stockholders  might  decide  to  embark  in.  The  purchase 
of  a  share  in  an  incorporated  bank,  would  not  convey  a  cer- 
tain interest  in  the  funds  and  property  of  the  corporation 
merely,  with  such  liabilities  only  as  are  incident  to  a  banking 
company,  but  the  purchaser  would  subject  himself  to  the 
contingency  of  being  involved  in  the  hazards  of  any  project 
which  the  legislature  might  authorize  or  the  corporation 
assume*. 


ART.  VL— POLICE  REGULATIONS  AS  DISTINGUISH- 
ED  FROM  REGULATIONS  OF  COMMERCE. 

COLLISION  BETWEEN  THE  POLICE  REGULATIONS  OF  THE  SEVE- 
RAL STATES  AND  THE  LAWS  OV  THE  ITNITED  STATES  FOR 
THE  REGULATION  OF  COMMERCE. 

The  constitution  of  the  United  States  provides,  that  <<no  state 
shall  without  the  consent  of  congress,  lay  any  imposts  or  du- 
ties on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws;  and  the  net  pro- 
duce of  all  duties  and  imposts  laid  by  any  state  on  imports  or 
exports,  shall  be  for  the  use  of  the  treasury  of  the  United 
States,  and  all  such  laws  shall  be  subject  to  the  revision  and 
voIm  VI.  9 
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control  of  the  congress.''^  This  article  of  the  constitutioD 
recognises  a  power  in  the  states  to  lay  imposts  and  dntiec  as 
incident  to  state  sovereignty,  for  it  is  incapable  of  being  cre- 
ated or  vested  by  an  act  of  congress;  and  the  only  effect  of 
the  provision  is  to  restrain  the  exercise  of  an  existing  and 
continuing  power. 

The  constitution  in  the  same  section  restrains  the  right  of 
any  state  to  lay  any  duty  on  tonnage,  without  the  consent  of 
congress,  or  to  keep  ships  or  troops  of  war  in  time  of  peace. 

In  determining  the  effect  of  these  provisions  of  the  consti- 
tution, it  is  important  to  regard  the  object  which  they  were 
designed  to  accomplish.  A  very  limited  portion  of  the  powers 
of  government  were  delegated  to  the  congress  of  the  United 
States.  The  regulation  of  commerce  as  a  subject  of  national 
concern,  like  the  administration  of  the  military  power  of  the 
country,  and  the  control  of  the  revenues  resulting  from  com- 
merce, was  entrusted  to  the  government  of  the  United  States. 
But  an  immense  mass  of  legislation  remained  to  be  exercised 
by  the  states,  in  relation  to  which  it  was  necessary  for  them 
to  exercise  powers  concurrent  with  those  administered  by  con- 
gress in  the  regulation  of  commerce.  Inspection  laws  are 
within  the  acknowledged  range  of  state  legislation,  and  it  is 
absolutely  necessary,  in  order  to  carry  them  into  effect,  to  im- 
pose duties,  differing  only  in  amount  from  those  which  con- 
gress alone  can  impose  for  the  purposes  of  revenue. 

From  the  nature  of  the  subject,  a  wide  discretion  must  be 
given  to  the  states  in  regard  to  the  amount  of  duties.  The 
constitution  prohibits  inordinate  duties,  but  if  they  are  ex- 
cessive, they  may  nevertheless  have  been  levied  in  the  exer- 
cise of  a  rightful  power.  They  are  only  unlawful  when 
colourably  imposed  for  the  purpose  of  carrying  into  effect  in- 
spection laws,  but  in  reality  for  revenue. 

The  constitution  proceeds'  upon  the  existence  of  a  power 
concurrent  with  the  authority  vested  in  the  general  govern- 
ment, to  lay  duties  for  the  purposes  of  a  revenue. 

*  Art.  1,  wet  10. 
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Such  powers  in  a  state,  like  the  power  to  employ  a  military 
force,  can  only  be  properly  exercised  for  a  special  object,  but 
are  not  rendered  void  by  excess.  The  constitution  provides, 
not  that  inspection  laws  which  impose  higher  duties  than  are 
absolutely  necessary  for  executing  them,  shall  be  void,  but 
that  the  net  produce  of  all  duties  and  imposts,  laid  by  any 
state  on  imports  or  exports,  shall  be  for  the  use  of  the  treasury 
of  the  United  States,  and  that  all  such  laws  shall  be  subject 
to  the  revision  and  control  of  the  congress. 

The  states  have  power  to  establish  inspection  laws,  and  to 
lay  duties  for  carr3nng  them  into  effect,  for  such  laws  are 
within  the  province  of  state  legislation;  but  they  have  not  the 
power  to  lay  duties  for  revenue;  so  that  the  constitutional 
right  depends  not  upon  the  effect  of  the  law  but  upon  the 
design  of  its  enactment.  If  the  United  States  and  the  several 
states  are  regarded  as  constituting  one  entire  sovereignty,  it 
is  clear  that  the  sovereign  power  may  establish  various  muni- 
cipal and  police  regulations,  which  must  operate  ,over  the 
same  subjects,  as  regulations  which  are  merely  commercial 
in  their  effect.  Either  congress  or  the  several  states,  must 
have  the  power  to  prohibit  or  to  impose  restrictions  on  the 
introduction  of  foreigners,  and  also  to  prohibit  or  restrain  by 
quarantine  laws,  all  intercourse  which  may  endanger  the 
health  of  the  public.  Such  laws  are  concurrent  in  their  ope- 
ration with  laws  passed  for  regulating  commerce,  and  they 
take  effect  upon  the  same  subjects,  but  they  are  enacted  with 
a  different  object. 

It  cannot  be  claimed,  that  the  government  of  the  United 
States  has  the  power  to  establish  municipal  or  police  regula- 
tions; and  the  power  of  the  several  states  to  enact  them,  is 
only  questioned  because  they  must  have  the  same  operation 
as  other  regulations  which,  being  merely  commercial  in  theii 
design,  are  entrusted  to  the  control  of  the  general  government 
The  states  alone  can  pass  lai^  of  this  character;  and  the  mere 
circumstance,  that  they  have  the  same  operation  as  laws 
passed  by  congress  for  a  different  object,  does  not  prove  that 
they  are  in  colUsion  with  the  constitution. 
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Congress  may  establish  laws  for  the  regulation  of  com- 
merce, but  its  regulations  are  subordinate  to  health  laws  and 
to  those  state  laws  which  restrict  the  introduction  of  foreign- 
ers. There  is  an  actual  interference  in  the  execution  of  health 
laws  which  the  state  may  enact,  and  the  regulations  of  com- 
merce which  the  goyernment  of  the  United  States  may  estab- 
lish, but  there  is  no  hostile  collision,  because  they  are  passed 
diverso  intuitu.  The  very  intercourse  which  a  law  of  con- 
gress permits,  is  restrained,  prohibited,  or  subjected  to  new 
regulations,  by  a  law  of  the  state;  because  the  state,  and  not 
the  national  government,  has  the  power  to  modify  commer- 
cial regulations,  with  a  view  to  the  security  of  the  public 
health. 

If  congress  had  the  power  to  administer  all  the  functions  of 
government,  it  might  incorporate  with  its  commercial  regula- 
tions, quarantine  restrictions,  and  all  those  municipal  and 
police  laws  necessary  to  a  good  administration  of  government; 
but  as  it  has  not  such  powers,  the  commercial  regulations  of 
the  United  States  are  of  necessity  established,  subject  to  the 
modifications  which  they  must  receive  from  the  law3  of  the 
0lates,  enacted  within  the  legitimate  sphere  of  their  legislation. 
The  laws  of  the  United  States  give  a  full  and  absolute  autho- 
rity, to  a  ship  sailing  from  a  foreign  or  domestic  port,  to  enter 
the  harbour  of  the  city  of  New  York,  but  when  she  arrives 
within  the  waters  of  the  state,  she  is  met  by  a  quarantine  law 
which  effectually  prohibits  her  entry.  There  is  in  such  a 
case  no  hostility,  however,  between  the  laws  of  the  two  gov- 
ernments. The  law  of  the  United  States  operates  to  the  full 
extent  it  was  intended  to  have  effect,  and  the  law  of  the  state 
takes  effect  when  the  subject  of  it  comes  within  its  operation. 
In  all  such  cases,  the  validity  of  the  state  law  depends  upon 
the  power  of  the  state  legislature  to  pass  laws  regulating  the 
subject  matter  which  they  attempt  to  control 

In  the  case  of  Gibbons  v.  Ogden,^  it  was  claimed,  although 

'  9  Wheat  R.  1. 
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ships  had  tiie  right  to  enter  the  harbours  of  a  state  without 
obstruction,  under  the  authority  of  the  laws  of  the  United 
States,  yet  that  the  states  might  prescribe  the  manner  and  the 
means  of  navigation:  but  the  power  which  was  claimed  for 
the  states  in  that  case,  was  strictly  an  authority  to  regulate 
commerce,  the  very  power  which  the  constitution  had  en- 
trusted alone  to  the  government  of  the  United  States.  The 
exclusive  grant  to  certain  individuals,  to  navigate  the  waters 
of  the  state  of  New  York  with  vessels  propelled  by  steam, 
was  a  direct  invasion  of  the  policy  of  the  laws  of  the  United 
States  securing  equal  rights  of  commercial  intercourse.  The 
state  law  operated  upon  the  same  subject  as  the  laws  of  the 
United  States,  and  in  direct  hostility  to  their  design.  The 
laws  of  the  state  were  in  collision  with  those  of  a  paramount 
power,  and  were  therefore  void.  The  steamboat  monopoly 
was  void,  not  because  the  state  law  by  which  it  was  created, 
had  relation  to  subjects  of  commercial  intercourse,  but  because 
the  object'  which  it  was  designed  to  effect,  was  beyond  the 
power  of  state  legislation. 

If  the  object  of  the  law  of  the  state  of  New  York,  had  beeo 
to  make  police  regulations  in  regard  to  steam  navigation,  in- 
stead of  a  grant  of  exclusive  privileges,  it  might  have  been 
valid,  though  its  effect  had  been  to  restrain  the  right  of  com- 
mercial intercourse.  Vessels  propelled  by  steam,  navigated 
the  waters  of  the  state  of  New  York,  under  the  authority  of 
the  United  States.  The  legislature  of  the  state,  had  th6  power 
to  protect  its  citizens  against  dangers  resulting  from  unregu- 
lated steam  navigation,  and  laws  passed  for  that  object  were 
valid,  though  {quoad  hoe)y  they  were  inconsistent  with  the 
authority  conferred  by  the  United  States.  The  laws  of  each 
government  were  valid  within  their  legitimate  sphere. 

The  law  of  the  state  of  Maryland  which  came  in  question 
in  the  case  of  Brown  v.  The  State  of  Maryland,^  was  clearly 
void,  because  in  effect  its  object  was  to  impose  a  tax  equiva- 

*  13  Wheat  R.  419. 
9* 
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lent  in  all  respects  to  a  duty  on  imports.  However  disguised, 
such  was  the  intent  of  the  law.  The  second  section  of  the 
act  proTidedy  <<  that  all  importers  of  foreign  articles  or  com- 
mo£tieSy  of  dry-goods,  wares,  or  merchandises,  by  bail  or 
package,  or  of  wine,  &c.,  and  other  persons  selling  the  same 
by  wholesale,  &c.,  shall  before  they  are  authorized  to  sell, 
take  out  a  license  as  by  the  original  act  is  directed,  for  which 
they  diall  pay  fifty  dollars;  and  in  case  of  neglect  or  refusal 
to  take  out  such  license,  shall  be  subject  to  the  same  penalties 
and  forfeitures  as  are  prescribed  by  the  original  act  to  which 
this  is  a  supplement^' 

In  the  argument  in  support  of  the  validity  of  the  law,  an 
attempt  was  made  to  vindicate  the  law,  as  a  tax  upon  the 
trade  and  occupation  of  selling. 

The  states  have  the  power  to  impose  taxes  upon  the  trade 
or  occupation  of  a  man  who  deals  in  merchandise,  but  they 
have  not  a  right  to  impose  a  duty  upon  imports;  and  if  the 
tax  is  laid  by  statute  upon  the  trade  or  business  of  an  importer, 
discriminating  so  as  in  effect  to  subject  imports  to  the  burden, 
it  is  illegal. 

A  law  imposing  duties  or  taxes  upon  the  business  of  all 
merchants,  might  be  valid,  and  yet  in  fact  lay  a  much  heavier 
burden  upon  imports  than  another  law  which  would,  because 
discriminating  in  respect  to  imports,  exceed  the  power  of  a 
9tate  legislature. 

In  regard  to  the  power  to  tax  persons  and  property  withiii 
the  territory  of  a  state,  Mr.  chief  justice  Marshall  in  this  case 
said :  «  The  power  and  the  restriction  on  it,  though  quite  dis- 
tuiguishable,  when  they  do  not  approach  each  other,  may 
yet,  like  the  intervening  colours  between  white  and  black, 
approach  so  nearly  as  to  perplex  the  understanding,  as  colours 
perplex  the  vision  in  marking  the  distinction  between  them." 

The  ground  upon  which  the  court  proceeded  in  the  case  of 
Brown  v.  The  State  of  Maryland,  was,  that  the  tax  upon  the 
occupation  of  the  importer,  was  in  fact  a  tax  upon  the  imports 
themselves.    Tlie  intent  was  to  evade  the  constitutional  pro- 
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hibition.  Another  law  which  wrought  the  same  results,  might 
from  the  absence  of  that  intent,  be  valid. 

In  the  case  of  the  City  of  New  York  v,  Mihi,i  an  aetion  of 
debt  was  founded  upon' one  of  the  provisions  of  a  law  of  the 
state  of  New  York,  requiring  the  master  of  every  vessel  arriv- 
ing in  New  York  from  any  foreign  port,  or  from  a  port  of  any 
of  the  states  of  the  United  States  other  than  New  York,  under 
certain  penalties  prescribed  in  the  law,  within  twenty-four 
hours  after  his  arrival,  to  make  a  report  in  writing,  contain- 
ing the  names,  ages,  and  last  legal  settlement  of  every  person 
who  should  have  been  on  board  the  vessel  commanded  by 
him  during  the  voyage;  and  that  if  any  of  the  passengers 
should  have  gone  on  board  any  other  vessel,  or  during  the 
voyage  have  been  landed  at  any  place,  with  a  view  to  pro- 
ceed to  New  York,  the  same  should  be  stated  in  the  report. 
The  action  was  against  the  master  of  a  ship,  for  the  recovery 
of  certain  penalties  imposed  by  this  act.  The  following  point 
was  presented  to  the  court  on  the  part  of  the  defendant: 
<<That  the  act  of  the  legislature  of  the  state  of  New  York, 
mentioned  in  the  plaintiff's  declaration,  assumes  to  regulate 
trade  and  commerce  between  the  port  of  New  York  and  fo- 
reign ports,  and  is  unconstitutional  and  void.'' 

The  court  were  of  opinion,  that  the  state  law  was  constitu- 
tional, as  a  regulation  of  police,  as  distinguished  from  a  regu- 
lation of  commerce.  Mr.  justice  Story  dissented  from  the 
decision  of  the  court.  He  was  of  opinion,  that  if  the. law  was 
to  be  regarded  as  a  regulation  of  commerce,  it  coidd  not  be 
deemed  a  justifiable  regulation  of  police.  <<  If  the  act,"  he 
said,  <<  is  a  regulation  of  commerce,  and  that  subject  belongs 
exclusively  to  congress,  it  is  a  means  cut  off  from  the  range  of 
state  sovereignty  and  state  legislation." 

But  this  argument  of  the  learned  judge,  assumes  the  very 
question.  It  must  be  admitted  that  police  laws  may  be  the 
same  in  character  as  revenue  laws.    They  may  affect  the 

'  11  Pet  R.  103. 
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same  subjects,  and  yet  such  laws  may  be  passed  with  a  dif- 
ferent purpose.  A  police  law  may  effect  an  important  res- 
triction upon  commerce,  and  yet  not  be,  within  the  meaning 
of  the  constitution,  a  regulation  of  commerce.  The  law  in 
question,  was  not  in  conflict  with  the  act  of  the  2d  March, 
1819,  c.  170,  by  which  congress  had  regulated  passenger  ships 
and  vessels,  although  that  act  authorized  their  transportation 
and  introduction  into  the  country.  The  law  of  the  state  of 
New  York  legislated  upon  a  subject  for  which  the  act  of  con- 
gress bad  not  and  could  not  make  provision. 

The  act  of  congress  in  relation  to  passenger  ships,  was  ne- 
cessarily confined  to  the  subject  of  navigation  and  commerce, 
and  could  not  provide  measures  of  precaution  in  regard  to 
passengers  who  might  become  paupers  within  the  state  of 
New  York. 

The  law  of  the  state  of  New  York  made  regulations  on  this 
subject  which  were  cumulative,  but  not  inconsistent  with 
those  made  by  the  act  of  congress. 

The  provisions  of  the  law  related  to  matters  which  con- 
cerned the  internal  government  of  New  York.  The  introduc- 
tion of  foreigners  into  the  country,  in  regard  to  its  political 
relations,  was  a  subject  proper  for  the  disposition  of  congress. 
Viewed  as  a  political  regulation,  the  act  of  congress  might  be 
regarded  as  permissive,  and  yet  not  as  operating  to  deprive  a 
state  government  of  the  power  of  imposing  such  regulations 
of  police  upon  passengers,  as  were  necessary  for  the  welfare 
of  the  community,  notwithstanding  the  government  of  the 
United  States  liad  not  deemed  any  political  restraint  necessary. 
The  intent  and  the  object  of  the  state  law  were  plainly  dif- 
ferent from  that  of  the  act  of  congress,  and  variant  in  this  res- 
pect from  any  law  which  congress  could  constitutionally  enact. 

The  1^0 wer  of  the  state  governments  to  impose  restrictions 
and  regulations  upon  passengers  and  upon  ships,  in  the  en- 
forcement of  the  quarantine  laws,  is  undoubted,  but  the  qua- 
rantine laws  operate  as  regulations  of  commfsrcc.  If  the  rule 
of  Mr.  justice  Story,  that  every  law  which  operated  as  a  regu- 
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lation  of  commerce,  was  an  unconstitutional  exercise  of  state 
authority,  these  health  laws  would  be  invalid.  They  are 
unquestionably  within  the  legitimate  range  of  state  legislation, 
because  though  affecting  commerce,  they  are  designed  to  be 
mere  police  regulations. 

If  the  same  degree  of  power  had  been  exercised  for  certain 
other  objects,  it  would  have  been  unauthorized. 

The  only  difference  between  a  law  which  restricts  the  land- 
ing of  persons  coming  from  a  country  infected  with  the  plague, 
as  a  commercial  regulation,  and  another  law  which  imjposes 
the  like  restrictions  for  the  security  of  the  public,  consists  in 
the  intention.  The  validity  or  the  invalidity  of  the  regula- 
tion, in  either  case,  is  not  to  be  determined  by  the  subject 
matter  of  the  law  or  by  its  effect 

The  difficulty  in  relation  to  the  power  of  either  the  general 
government  or  that  of  the  states,  consists  in  the  circumstance, 
that  both  legislate  over  one  people.  The  laws  of  each  gov- 
ernment take  effect  upon  the  same  commercial  interests,  the 
same  institutions,  and  within  the  several  states  in  the  same 
territory. 

The  special  and  enumerated  powers  of  the  general  govern- 
ment, are  such  as  are  withdrawn  from  the  states;  and  in  their 
exercise,  there  must  sometimes  be  an  interference,  though 
without  collision.  When  a  police  regulation,  such  as  that  in 
question  in  the  case  cited,  interferes  with  a  law  for  the  regu- 
lation of  commerce,  notwithstanding  their  partial  inconsist- 
ency, there  is  no  collision,  because  the  law  of  the  general 
government  is  enacted,  only  to  cover  the  field  of  legislation 
not  within  the  sphere  of  the  state  government 

The  argument  of  Mr.  justice  Story,  that  the  subject  of  com- 
mercial regulation  was  exclusively  within  the  power  of  the 
general  government,  was  inconclusive. 

Mr.  justice  Story,  in  commenting  upon  the  act  of  New 
York  in  the  case  of  the  City  of  New  York  v.  Miln,  says  : 
<<How  can  it  truly  be  said,  that  the  act  is  not  a  regulation  of 
commerce  ?    No  one  can  well  doubt,  that  if  the  same  act  had 
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been  passed  by  congress,  it  would  have  been  a  regulation  of 
commerce;  and  in  that  way,  and  in  that  only,  would  it  foe  a 
constitutional  act  of  congress."  But  it  does  not  therefore  fol- 
low, that  the  same  act  passed  by  the  legislature  of  the  state 
of  New  York,  as  a  regulation  of  police,  would  be  unconsti- 
tutional. 

An  act  of  congress  imposing  the  same  restrictions  upon  fo^ 
reign  ships,  as  the  quarantine  laws,  but  with  a  view  to  a  sys- 
tem of  commercial  regulations,  might  be  constitutional,  and 
yet  it  would  not  follow  that  the  quarantine  laws  exceeded  the 
power  of  the  state  legislature. 

If  foreigners  are  introduced  within  the  limits  of  a  state  gov- 
ernment, under  an  act  of  congress,  the  legislature  of  the  state 
may  undoubtedly  enact  laws  for  their  removal  from  the  state, 
on  their  becoming  paupers.  Provision  may  be  made  by  law, 
that  the  masters  of  ships  bringing  such  persons  within  the 
state,  shall  on  their  becoming  poor,  be  liable  for  their  support. 

It  may  also  be  provided  by  law,  that  persons  harbouring 
individuals  who  are  in  danger  of  becoming  burdensome  to 
the  state,  shall  give  security  for  their  maintenance.  But  such 
provisions  of  law,  are  the  same  in  effect  as  those  which  meet 
the  evil  at  the  threshold,  and  secure  a  remedy  before  its  in- 
troduction. 

Although  a  state  law  providing  for  the  removal  of  passen- 
gers brought  within  the  limits  of  a  state  by  the  master  of  a 
ship  under  the  authority  of  an  act  of  congress,  might  be  con- 
stitutional, it  could  be  valid  only  when  enacted  as  a  police 
regulation. 

As  a  part  of  a  system  of  poor  laws,  it  would  be  within  the 
bounds  of  state  legislation,  but  not  if  it  was  enacted  with  a 
different  purpose.  A  state  law  compelling  every  foreigner 
to  depart  from  the  state,  though  his  admission  into  the  United 
States  may  have  been  authorized  by  an  act  of  congress  or 
treaty  stipulations,  would  be  unconstitutional,  and  not  the  less 
so,  because  it  did  not  directly  conflict  with  the  law  of  a  para- 
mount sovereignty. 
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It  has  been  decided,  in  the  case  of  Norris  v.  The  City  of 
Boston,  that  when  a  police  regulation  takes  effect  upon  a  sub- 
ject within  the  general  control  of  congress,  its  validity  depends 
upon  its  purpose.1  <<If/'  said  Mr.  chief  justice  Shaw,  <<the 
real  purpose  and  design  of  the  law  be  to  raise  revenue,  and 
not  in  good  faith  to  carry  into  effect  a  useful  and  beneficent 
poor  law — ^useful  and  beneficent  to  such  aliens  themselves — 
it  would  be  in  contravention  of  the  constitution  and  laws  of 
the  United  States  and  void." 

In  the  case  referred  to,  it  was  decided  by  the  supreme  court 
of  the  state  of  Massachusetts,  that  a  statute  of  that  state  which 
prohibited  the  landing  of  alien  passengers,  who  arrived  in  any 
vessel  at  any  port  or  harbour  in  the  state,  until  the  master, 
owner  or  consignee  or  agent  of  the  vessel  should  pay  to  the 
regularly  appointed  boarding  officer  the  sum  of  two  dollars 
for  each  passenger,  to  be  appropriated  for  the  support  of  fo- 
reign paupers,  was  not  repugnant  to  the  constitution  or  laws 
of  the  United  States.  According  to  the  views  of  Mr.  chief 
justice  Shaw,  it  depended  upon  the  intent  of  the  law,  whether 
it  was  constitutional.  If  a  tax  had  been  imposed  upon  the 
passengers  for  no  declared  object,  it  would  have  been  a  reve- 
nue law,  designed  for  the  regulation  of  commerce,  and  there- 
fore not  within  the  limits  of  state  legislation. 

Because  it  operated  directly  as  a  regulation  of  commerce, 
Mr.  justice  Story  would,  as  in  City  of  New  York  tr.  Miln, 
have  considered  the  law  as  not  within  the  competency  of  the 
state  jurisdiction. 

There  can  be  no  doubt,  that  the  subject  upon  which  the 
state  law  operated,  was  within  the  jurisdiction  of  the  state; 
and  it  was  only  to  be  regarded  as  a  regulation  of  commerce, 
because  it  took  effect  upon  the  agencies  of  commerce.  But 
all  the  means  by  which  commerce  is  carried  on,  are  when 
within  the  jurisdiction  of  the  state,  subject  to  its  general  laws. 
Why  should  the  circumstance  that  those  laws,  applied  accord- 

>  4  Mete.  397. 
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ing  to  their  general  principles,  affect  commerce,  render  them 
invalid? 

It  is  competent  to  a  state  government  to  impose  taxes  upon 
passengers  in  ships,  after  they  are  incorporated  with  the  mass 
of  the  population.  When  such  passengers  become  paupers, 
the  masters  of  ships  by  whom  they  were  brought  into  a  state, 
are  made  liable  for  their  support  But  laws  which  impose 
such  taxes  upon  passengers  after  they  have  landed,  and  which 
subject  the  masters  of  vessels  to  liability  for  their  future  sup- 
port, operate  as  restrictions  upon  commerce,  to  the  same  de- 
gree as  if  they  affected  passengers  in  transitu. 

How,  it  may  be  asked,  is  a  tax  levied  upon  passengers,  or 
upon  the  masters  of  ships  bringing  such  passengers,  for  their 
support,  to  be  distinguished  from  ordinary  taxes  levied  for 
the  support  of  government?  It  may  be  answered  that  a  tax 
imposed  in  anticipation  that  such  passengers  will  become 
burdensome,  is  a  provision  of  police  to  prevent  a  wrong  to 
the  state  on  the  part  of  the  passengers^  as  well  as  the  masters 
of  ships,  the  agents  of  commerce.  The  masters  of  ships  have 
a  right  to  introduce  passengers  under  the  laws  of  the  United 
States,  but  they  have  not  a  right  to  impose  the  burden  of 
their  support  upon  a  state  government.  To  prevent  such  a 
wrong  it  is  competent  for  the  state  to  interpose  by  its  legis- 
lation. 

In  providing  securities  against  the  introduction  of  persons 
who  would  otherwise  become  a  burden  to  the  state,  there  is 
no  collision  with  laws  of  the  United  States  which  regulate 
commerce,  because  those  laws  do  not  sanction  a  wrong  on 
the  part  of  the  masters  of  ships,  who  have  authority  under 
the  general  laws  of  the  United  States  to  introduce  passengers. 

The  true  ground  which  distibguishes  police  laws  from  con- 
flicting regulations  of  commerce  is,  that  the  former  are  de- 
signed to  prevent  a  wrong.  The  right  of  the  masters  of  ships 
to  an  unrestricted  commercial  intercourse,  is  clear  so  far  as  it 
can  be  exercised  without  injury  to  others:  but  to  introduce 
pestilence  and  death  would  be  a  great  wrong,  which  it  is  the 
duty  of  state  governments  to  prevent. 
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Qqarantine  laws  are  designed  to  guard  against  the  wrong, 
and  all  regulations  which  are  adapted  to  that  end  must  be 
within  the  jurisdiction  of  the  state,  otherwise  there  is  a  sub- 
ject-matter proper  for  le^slation,  which  is  beyond  the  juris- 
diction either  of  the  general  or  state  governments. 

The  right  of  commercial  intercourse  is  not  controlled  by 
laws  of  this  character,  j^roprto  vigore;  but  legislation  on  the 
part  of  the  state  governments  is  founded  upon  limitations  of 
right  previously  existing.  If  the  state  legislature  should  fail 
to  enact  health  laws,  or  laws  prohibiting  the  introduction  of 
paupers,  it  would  still  be  tmlawful  by  means  of  commercial 
intercourse,  to  introduce  disease  or  to  burden  a  state  govern- 
ment with  the  support  of  foreign  paupers. 

The  laws  of  those  states  which  prohibit  the  masters  of 
vessels  from  bringing  within  the  state  free  blacks,  are  of  this 
character. 

By  the  legislation  of  some  of  the  states  of  this  Union,  the 
introduction  of  persons  who  would  spread  seditious  t>pmions 
among  the  slaves  of  those  states,  is  deemed  a  greater  wrong 
than  the  communication  of  disease;  and  laws  in  restraint  of 
such  persons  are  enacted  upon  the  same  principle  as  health 
laws. 

Such  enactments  we  deem  within  the  jurisdiction  of  the 
states.  They  are  police  regulations  designed  to  restrain  cri- 
minal acts;  and  laws  which  restrain  commercial  intercourse 
so  for  as  it  may  endanger  a  state,  do  not  trench  upon  the 
constitutional  power  of  the  general  government  to  regulate 
commerce. 

It  is  competent  to  the  state  governments  to  determine  what 
acts  constitute  offences  within  their  jurisdiction,  and  what  per- 
sons and  classesof  persons  by  reason  of  their  character  endanger 
the  welfare  of  community;  and  laws  which  impose  restraints 
upon  such  individuals  do  not  exceed  the  legitimate  power  of 
a  state,  however  inconsistent  with  the  principles  of  justice 
those  laws  may  elsewhere  be  regarded. 

VOL.  VI.  10 
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JURISPRUDENCE. 


DIGEST  OF  ENGLISH  CASES. 


COMMON  LAW. 

[Sdectioot  firom  4  Q.  B^  Parti  3  and  4;  5  Q.  B^  Part  1;  ID.ibU^  Ptrto  3 
and  3;  3  D.  lb  I^  Parta  3  and  3;  13  M.  &.  W^  Part  5;  13  Mee  k,  W^  Parts 
1, 3,  and  3;  7  SooU  N.  R.,  Part  5;  8  Scott  N.  R^  Parts  3  and  3;  5  Man.  k, 
Gr^  Part  5;  6  Man.  it  Gt^  Parte  1  and  3;  1  Car.  k  Kir.,  Part  4] 

AGENT.  {Adm$iibilUy  of  UUerM-^Statute  of  LimitaHons.)  In 
debt  against  an  executor  for  a  legacy,  which,  it  was  allied,  he 
was,  by  agreement  with  the  legatee,  to  retain  and  pay  interest 
upon  it,  the  defendant  pleaded  the  statute  of  limitations.  It  was 
proposed  to  take  the  case  out  of  the  statute  of  limitations  by  putting 
in  letters  written  by  the  defendant's  son,  who  assisted  him  in  his 
trade,  and  received  for  him  money  due  to  him  in  the  way  of  his 
business  as  a  shoe  manufacturer:  Held,  that  though  this  would  be 
good  evidence  to  show  that  the  son  wais  his  father's  agent  in  mat- 
ters relating  to  the  father's  trade,  it  was  not  such  evidence  of 
agency  as  would  render  the  letters  of  the  son  admissible  in  evi- 
dence  in  this  case.     Whitehouse  v.  Abberleyy  1  Car.  &  E.  642. 

AGREEMENT.  (Construction — Consideration — License  to  use  a 
patent.)  Assumpsit.  The  declaration  stated  that  the  plaintiff  had 
obtained  a  patent  for  steam  engines ;  that  defendants  were  about 
to  build  a  steam  ship;  that  plaintiff, on  the  28th  November,  1836, 
agreed  to  allow  them  to  use  his  patent  in  the  construction  of  a  pair 
of  steam  engines  then  about  to  be  made  for  the  ship,  and  also  to 
use  his  patent  in  engines  for  any  other  ships  thereafter,  the  defen- 
dants to  pay  2000/.  on  the  1st  August,  1837^  and  the  remainder 
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on  the  l8t  of  July,  18S8,  and  dto  51.  per  hom  power  ilbr  every 
engine  **  which  should  at  any  time  thereafter  be  made  or  manu« 
fiu^tured  and  used  on  board  any  other  ship"  of  the  defendants,  in 
which  the  principles  of  the  plaintiff's  patent  should  be  used  or 
adopted,  the  same  to  be  paid  for  am  ike  entering  inio  a  eaniraet 
with  an  engine  maker  for  the  manufacturing  of  such  engine : 
Held,  that  the  6/.  per  horse  power  was  payable  as  soon  as  the  de- 
fendants entered  into  a  contract  with  the  engine  maker,  and  that 
it  was  payable,  although  the  contract  with  the  engine  maker  was 
afterwards  rescinded  and  no  engine  on  the  plaintiff's  principle  was 
either  used  or  manufactured,  for  the  consideration  for  the  promise 
was  the  license  to  use,  and  not  the  user.  HM  ▼•  Bainbridgff 
1  D.  &  M.  833. 
2.  {Consirtieiion — Restraint  of  trade-^^^  London^  wkat  i$  to  be 
understood  by.)  In  construing  instruments,  the  words  are  to  be 
construed  according  to  their  strict  and  primary  acceptation,  unless 
from  the  context  of  the  instrument  and  the  intention  of  the  parties 
to  be  collected  from  it  they  appear  to  be  used  in  a  different  sense, 
or  unless  in  their  strict  sense  they  are  incapable  of  being  carried 
into  effect ;  subject  however  to  this,  that  the  meaning  of  a  particu- 
lar word  may  be  shown  by  parol  evidence  to  be  different  in  some 
particular  place,  trade  or  business,  from  its  proper  and  ordinary 
signification.  By  articles  of  agreement  between  A.,  described  as 
of  Great  Russell  street,  Btoorosbury  Square,  in  the  county  of  Mid- 
dlesex, of  the  one  part,  and  B.  of,  &c.  of  the  second  part,  the  for- 
mer agreed  to  instruct  the  latter  in  the  business  of  a  surgeon  den- 
tist for  a  term  of  four  years;  and  it  was  stipulated  that  B.  should 
not,  without  the  consent  of  A.,  carry  on  the  business  of  surgeon 
dentist  in  London,  or  any  of  the  towns  or  places  in  England  or 
Scotland  where  A.  may  have  been  practising  before  the  expiration 
of  the  said  term :  Held,  that  in  its  strict  and  proper  meaning  the 
word  **  London"  meant  the  city  of  London,  in  which  sense  it 
ought  to  be  understood,  as  there  was  nothing  in  the  context  to 
prevent  its  being  construed  in  its  proper  sense ;  and  that  a  state- 
ment in  the  case  that  London  had  a  popular  or  colloquial  sense, 
in  which  Great  Russel  street  would  be  understood  to  be  within  its 
limits,  was  not  sufficient  for  the  purpose  of  causing  a  different  oon- 
struction  to  be  put  upon  that  word  in  the  instrument  Mdllan  v* 
May,  18  M.  ^  W.  511. 
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S.  (Ckmstmeiifm^Re^iniiiU  of  trade^Reasonableness.)  Upon  a 
contract  for  the  sale  of  a  lease  and  the  goodwill  of  the  business  of 
a  baker,  the  assignor  agreed  that  he  would  not,  during  the  term 
assigned,  solicit  the  custom  of,  or  knowingly  supply  bread  or  flour 
to,  any  of  the  costomers  then  dealing  at  the  said  premises,  with- 
out the  consent  of  the  plaintiff,  under  a  certain  penalty:  Held,  not 
▼oid  as  an  unreasonable  restraint  in  trade.  Rannie  v.  /rotne,  8 
Scott  N.  R.  674. 

4.  {CoMMrucHon — Sautkampion  jner  b<mdM.)  By  certain  acts  for 
improving  the  port  of  Southampton,  the  commissioners  were  em- 
powered to  raise  money  upon  instruments  which  were  known  in 
.the  market  as  old  pier  bonds.  These  bonds  were  all  originally 
issued  at  51.  per  cent,  interest,  with  the  exception  of  eight  for  lOOZ. 
each,  which  were  granted  to  one  M.;  upon  which  a  memorandum 
was  indorsed  before  or  at  the  time  of  the  execution  of  the  bonds, 
whereby  the  obligee  (under  his  hand  only)  agre^  to  accept  in- 
terest at  AL  per  cent.,  provided  the  payments  were  regularly  and 
promptly  made.  The  plaintiff,  who  was  the  holder  of  these  eight 
bonds,  was  applied  to  by  one  C,  a  broker,  employed  to  purchase 
such  securities  for  the  defendant,  and  the  plaintiff  agreed  to  sell  to 
the  defendant  *' eight  old  pier  bonds  for  lOOZ.each,^  nothing  being 
said  on  either  side  as  to  the  rate  of  interest  payable  thereon.  The 
bonds  in  question  were  leA  with  the  broker  for  the  purpose  of  his 
getting  them  transferred,  and  remained  with  him  from  the  14th  to 
the  16th  of  September.  He  accordingly  prepared  a  transfer,  and 
got  it  registered  by  the  clerk  to  the  commissioners  under  the  act, 
and  then  for  the  first  time  discovered  that  the  interest  payable 
on  them  was  by  the  memorandum  on  the  back  limited  to  4/.  per 
cent.,  and  immediately  repudiated  them.  In  assumpsit  for  the 
contract  price,  the  jury  found  **  that  the  bargain  between  C,  as 
the  defendant's  agent,  and  the  plaintiff,  was  for  old  pier  bonds  of 
the  usual  sort,  at  5Z.  per  cent,  but  that  the  plaintiff  only  intended 
to  sell  bonds  at  4/.  per  cent.'*  A  verdict  was  thereupon  entered 
for  the  defendant:  Held,  that  the  jury  were  warranted  in  the 
conclusion  they  came  to,  and  that  the  indorsement,  in  equity  at 
least,  became  part  of  the  bond.  Keele  v.  Wheeler^  8  Scott  N. 
R.  823. 

ARBITRATION  AND  AWARD.     {Adjustment  of  accounts— 
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Wkeiker  an  insinmeni  i$  an  award  90  a$  $o  require  a  jIaMp.) 
The  acoounti  ofa  coaching  ooncera,  in  which  aereral  persona  were 
interested  as  contractors  with  each  other  to  horse  the  coaches  on 
different  portions  of  the  jroad,  were  referred  at  stated  periods  to  a 
person  who  adjusted  them«  and,  ailer  ascertaining  how  mnch  each 
had  receiTcd  and  disbursed,  divided  the  profits  among  them  accord- 
ing  to  their  respective  interests,  directing  those  who  had  money  to 
pay  to  the  partnership  to  hand  it  over  to  those  who  had  to  receive. 
In  an  action  for  money  had  and  received  by  one  of  such  contractors 
against  another,  an  account  so  adjusted  was  offered  as  evidence  of 
the  balance  due.  It  did  not  appear  that  the  account  had  ever  been 
assented  to  by  the  defendant:  Held,  that  as  the  account,  not  having 
been  assented  to,  could  only  be  binding  upon  the  defendant  by 
reason  of  some  power  given  to  the  accountant  as  a  referee,  the 
instrument  was  an  award  and  required  a  stamp.  Qiusre,  whether, 
during  the  continuance  of  the  partnership,  an  action  was  main* 
tainable  on  such  a  settlement  of  accounts,  even  if  it  had  been 
assented  to.  Carr  v.  Smik,  1  D.  d(  M.  192. 
2.  (Finaliijf  of  award.)  By  submission  between  the  plaintiff*  and 
other  persons  (who  were  next  of  kin,  and  entitled  to  distritrative 
shares  of  an  intestate^s  estate)  and  the  defendant,  the  administrator 
and  also  one  of  the  next  of  kin,  reciting  (inter  alia),  that  the  estate 
of  the  deceased  consisted  of  debts  due  to  him  at  his  death,  farm- 
stock,  cattle,  corn,  corn  in  the  ground,  implements  of  husbandry, 
household  goods,  and  furniture  and  other  efeds^  and  that  differ- 
ences had  arisen  as  to  their  value,  which  the  parties  had  agreed  to 
refer  to  arbitration;  the  said  parties  agreed  that  all  and  every 
claim,  demand,  controversy,  difference  and  dispute  between  the 
several  parties  thereto,  concerning  the  matters  and  things  before 
mentioned,  or  in  relation  thereto,  should  be  paid,  settled  and  adjusted 
according  to  the  arbitrament  of  two  persons  named.  By  the 
award,  after  reciting  the  submission,  the  arbitrators  feund  and 
awarded  that  the  defendant,  as  administrator,  at  the  date  of  the 
submission, had  moneys, farm-stock, cattle, com,  com  in  the  ground, 
implements  of  husbandry,  household  goods  and  furniture  of  the 
intestate  in  his  hands  to  be  administered  to  the  value  of  929/., 
independently  of  any  debts  owing  to  the  intestate;  that  the  defend- 
ant should  retain  140L  found  to  be  owing  to  him  from  some  of  the 
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partiet,  lod  652.  to  pay  the  reot  lod  taxes  of  certain  tenemente 
which  were  in  the  iotettate^s  oocupatioo  at  his  death;  that  he  shookl 
be  entitled  to  set-off  15I.  due  to  him  from  the  plaintiff,  against  his 
diitributiTe  share;  and  that  he  should  at  a  certain  time  and  place, 
pay  the  plaintiff  and  the  other  parties  their  seTeral  distributi? e 
shares  of  the  intestate's  estate,  first  retaining  his  own  share  and 
the  above  mentioned  sums  of  money ;  and  that  they  should,  if  re- 
quired, execute  a  release  to  the  defendant :  Held,  in  an  action  on 
this  award,  that  it  was  sufficiently  final,  although  it  did  not  ex- 
pressly award  as  to  any  **  other  efifects**  than  those  specifically 
mentioned  in  it,  nor  as  to  the  amount  of  the  debt  due  to  the  estate, 
nor  as  to  the  amount  of  the  distributive  shares  payable  to  the 
plaintiff  and  the  other  parties  to  the  submission ;  it  not  being 
shown  by  plea  that  there  were  other  efiects,  and  that  the  amounts 
of  the  debts  or  distributive  shares  were  matters  in  di£lerence. 
Perry  v.  MUeheU,  12  M.  &  W.  792 ;  2  D.  &  L.  452. 

BANKRUPTCY.  (AcHom  by  auignets  for  personal  labour  of 
bankrupts.)  Assumpsit  by  the  plaintifi,  as  assignees  of  bankrupts, 
'  lor  work  done,  materials  provided,  and  goods  sold  by  them,  as  as- 
signees. The  action  was  brought  to  recover  the  price  of- certain 
engravings  struck  off  by  the  bankrupts  for  the  defendant.  The 
order  was  given  by  the  defendant  to  the  bankrupts  after  the  act 
of  bankruptcy,  but  before  the  issuing  of  the  fiat.  The  bankrupts 
applied  to  one  of  the  plaintifis,  who  was  then  petitioning  creditor, 

.  for  money  to  complete  the  work  in  question,  and  received  from 
him  money,  out  of  which  the  paper  was  bought  for  the  completion 
of  the  order.  Part  of  the  work  was  performed  before  the  fiat,  a 
part  after  the  fiat  and  before  the  appointment  of  the  creditors' 
assignee.  The  above  action  having  been  brought  by  the  official 
and  the  creditors'  assignees:  Held,  that  there  was  no  ground  for  a 
nonsuit,  and  that  the  assignees  were  entitled  to  recover  the  whole 
amount,  the  contract  being  entire,  and  the  evidence  showing  the 
work  to  have  been  completed  by  the  bankrupts  as  their  agents. 
WkUmore  v.  Gilmour,  12  M.  &  W.  808. 

3.  (Contemplation  of  bankruptcjf  by  what  facts  proved.)  A  frau- 
dulent preference  in  contemplation  of  bankruptcy  may  be  inferred 
by  a  jury  from  circumstances,  without  proof  that  a  distinct  act  of 
bankruptcy  was  contemplated.    Where  proof  was  given  of  the 
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bankropt  haTiiig  eiecated  the  tecuritj  while  in  embaitaieed  cir- 
owmnnciee,  and  under  ezpedntiott  of  being  impriaoned  and  com- 
pelled to  go  up  to  London  from  the  country,  where  he  traded,  the 
jodge  told  the  jury  that,  if  the  bankrupt  contemplated  only  inaol- 
▼ency  and  a  discharge  by  the  inaolvent  debtors'  court,  there  was 
DO  fraudulent  preference  in  contemplation  of  bankruptcy:  Held,  a 
misdirection.    AJdred  ▼.  Comiable,  4  Q.  B.  674. 

3.  {F\ramdmUni  prefertnce.)  In  order  that  a  payment  should  con- 
stitute a  fraudulent  preference,  it  is  not  necessary  that  the  bank- 
rupt should  have  intended  to  benefit  the  creditor  to  whom  the 
payment  is  made,  or  that  the  creditor  should  have  derived  bencffit 
from  such  payment  Therefore  where  a  bankrupt  who,  together 
with  his  wife,  had  joined  in  mortgaging  for  7002.  a  sum  of  20001. 
in  the  three  per  cent,  reduced  annuities,  settled  to  the  separate  use 
of  the  wife,  with  a  power  of  appointing  to  the  husband  for  life,  and 
to  their  children  in  remainder,  paid  off  the  creditor:  Held,  that 
this  was  a  fraudulent  preference,  although  the  direct  of  the  pay- 
ment was  to  redeem  the  stock  and  benefit  the  bankrupt's  own 
family.   JfortAoIl  v.  Xasi^,  7  D.  &  M.  81ft. 

4.  (JMiifiial  ertdii.)  The  defendants,  bankers  in  London,  had  acted 
as  and  were  the  bankers  of  B.  dc  Co.  up  to  the  24th  of  October, 
1642,  when  B.  dc  Co.  became  bankrupt;  and  previously  to  that 
day  the  defendants  had  discounted  for  them  bills  to  a  large  amount, 
and  on  that  day  the  defendanu  had  in  their  hands  a  balance  of 
1702.  Ifls.  lid.  belonging  to  the  bankrupts.  The  bills  were 
indorsed  by  the  bankrupts  in  blank,  and  two  of  them  were  paid  by 
the  acceptors  before  the  bankruptcy ;  the  others,  &r  exceeding  in 
amount  the  sum  of  1791.  lOs.  llA,  did  not  become  doe  until  the 
16th  of  November  and  other  later  periods.  An  action  for  nooney 
lent,  &c  was  commenced  on  the  2d  of  November,  1842,  by  the 
bankrupt's  assignee ;  and  on  the  8th  of  the  same  month  the  defend- 
ants proved  against  the  bankruptls  estate  the  whole  of  the  bills 
except  the  two  which  had  been  paid,  deducting  the  balance  of  1791. 
Ids.  lid.:  Held,  that  the  defendants,  as  indorsees  of  the  bills, 
were  entitled  to  set  them  off  in  the  action.  AUagtr  v.  Currie^ 
12  M.  &  W.  761. 

5.  {BepiiUd  awnerMkip.)  The  plaintiff  employed  S.  dc  B.  to  build 
him  a  green-house ;  when  it  was  completed  they  gave  him  notice 
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of  that  fact,  and  requested  him  to  remit  them  the  price  agreed  on ; 
the  plaiDtiff  aceordingly  remitted  the  money  to  8.  d(  B.»  and  desired 
them  to  keep  the  green-houae  until  he  aent  fbr  it.  8.6t  B*  aAer* 
wards  packed  op  the  sashes  and  frame-work,  and  deposited  the 
whole  with  one  W.,  telling  him  it  was  the  property  of  the  plaintiff, 
and  requesting  him  to  keep  it  for  him,  which  W.  cooaented  to  do ; 
there  had  been  no  previous  iDommunication  between  the  plaintiff 
and  W.;  S.  ^  B.  becoming  bankrupts,  the  green-house  was  taken 
possession  of  for  their  assignees :  Held,  first,  that  there  was  a 
sufficient  appropriation  of  the  green^house  by  the  bankrupts  and 
assent  thereto  on  the  part  of  the  plaintiff  to  pass  the  property  in  it 
to  the  latter ;  secondly,  that  the  jury  were  warranted  in  findings 
from  the  above  evidence,  that  the  green-house  was  not  in  the 
possession,  order  and  disposition  of  the  bankrupts  as  reputed 
owners,  within  the  6  Geo.  4,  c.  16,  s.  72.  Wilkim  v.  Br^mitad^ 
7  Scott  N.  R.  921. 

BANKRUPT  AND  INSOLVENT.  {What  rigKU  tf  aeiUm  pau 
to  asngnees.)  Trespass  for  breaking .  and  entering  the  dwdling 
house  and  garden  ^f  the  plaintiff,  and  making  a  great  noise  and 
disturbance  therein,  and  damaging  the  doors,  4sc.  of  the  house, 
and  the  trees,  dec  of  the  garden,  and  seizing  certain  goods  of  the 
plaintiff,  and  exposing  them  to  sale  oh  the  premises  without  his 
leave,  whereby  the  plaintiff  and  his  family  were  greatly  disturbed 
and  annoyed  in  tbe  peaceable  possession  of  the  dwelling  Jkhiso 
and  garden,  and  the  plaintiff  was  prevented  from  carrying  on  his 
lawful  business.  Plea,  in  bar  of  the  farther  maintenance  of  the 
action,  that  the  plaintiff  became  bankrupt  after  the  action  brought, 
and  that  an  assignee  had  been  appointed,  who  accepted  the  ap- 
pointment^  whereby  and  by  virtue  of  the  statute,  dsc  the  causes 
of  action  became  vested  in  the  assignee.  The  pka  having  been 
demurred  to,  and  judgment  having  been  given  for  the  plaintiff: 
Held,  on  error  brought,  affirming  the  judgment  of  the  court  of 
exchequer,  that  the  plea  was  bad,  and  that  the  primary  personal 
injury  to  the  bankrupt  being  the  principal  and  essential  cause  of 
action,  it  still  remained  in  the  bankrupt,  and  did  not  pass  to  his 
assignee.    Rogers  v.  Spenee^  13  M.  &.  W.57I. 

BILL  OF  EXCHAN6B.  (£fec<  of  giving^  ^'for  and  on  oceounT 
of  a  debt.)    The  giving  a  bill  **for  and  on  account"  of  a  debt  is 
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primk  facie  an  agreement  to  forbear  enforcing  payment  of  the  debt 
nntil  the  bill  be  due.     WaUam  v.  Ma$keU^  2  D.  &  L.  410. 

2.  (PUading^^Fareign  bill  of  exchange — Indar$ee  agaimi  prior 
indorter — Denial  ofwuMng^  and  previoue  indorsement — Esiop' 
pel — Dewturrer.)  A  declaration  against  the  drawer  or  iodorser 
of  a  foreign  bill  of  exchange  must  allege  that  the  bill  was  made  in 
parts  beyond  the  seas;  therefore,  where  the  declaration  omitted 
such  all^ation,  and  the  defendant  pleaded  ^Mhat  he  did  not  indorse 
the  said  inland  bill:^'  Held,  on  special  demurrer,  that  the  plea  was 
good.  QtMsre,  if  the  indorsee  of  a  bill  of  exchange  be  estopped 
from  denying  the  drawing,  or  previous  indorsement.  Armani  v. 
Casirique,  2  D.  &  L.  432. 

3.  {Pleading — lUegalUf — Oaue  prohandi.)  Where,  in  answer  to 
an  action  on  a-bill  of  exchange  or  promissory  note,  the  defendant 
pleads  that  it  was  illegal  in  its  inception,  and  that  the  plaintiff  took 
it  without  value,  to  which  the  plaintiff  replies  de  injuria,  the  ille- 
gality being  proved,  the  onus  is  cast  upon  the  plaintiff  of  proving 
that  he  gave  value.    Bailey  v.  Bidwell^  13  M.  &  W.  73. 

4.  {Acceptance  by  one  partner  in  fraud  of  the  firm — Evidence 
under  non^ccepit — Indorsee  without  knowledge  of  the  fraud.) 
In  an  action  by  indorsee  against  acceptors  of  a  bill  of  exchange, 
some  of  the  defendants  pleaded  that  they  did  not  accept.  It  was 
proved  that  all  the  defendants  were  partners  and  that  one  of  them, 
who  had  suflered  judgment  by  default,  had  accepted  the  bill  in  the 
name  of  the  firm,  in  fraud  of  the  partnership  and  not  for  part- 
nership purposes:.  Held,  that  such  proof,  without  evidence  of 
knowledge  on  the  part  of  the  plaintiff,  did  not  under  this  idsue 
oblige  plaintiff  to  prove  the  circumstances  under  which  the  bill 
was  indorsed  to  him.  Muegrate  v.  Drake^  5  Q.  B.  165  and  1 
D.  &  M.  347. 

5.  {Acceptance  qualified  as  to  place  of  payment — Pleading  instru* 
ments  according  to  legal  efect.)  Since  stat.  1  &  2  €leo.  4,  c  78, 
if  the  drawee  of  a  bill  drawn  without  special  direction  as  to  place 
of  payment,  accepts  it  payable  at  a  particular  place  (without  any 
additional  words),  he  undertakes  thereby  to  pay  the  bill  at  maturity 
when  presented  at  that  place,  or  to  himself;  if  he  accepts  payable 
at  such  place,  and  not  otherwise  or  elsewhere,  he  undertakes  to 
pay  it  at  maturity  if  presented  at  that  place  but  not  otherwise;  and 
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if  a  declaratioD  by  indonee  against  acceptor  of  such  a  bill  states 
that  he  accepted  it  payable  at  C.  and  Co.,  bankers,  and  that  defend- 
ant promised  to  pay  it  <*  according  to  the  tenor  and  eSidct  thereor;** 
it  will  be  understood  that  the  bill  is  pleaded  according  to  its  legal 
effect;  but  that  does  not  imply  that  the  bill  is  made  payable  at  the 
bankers  only,  and  therefore  the  declaration  need  not  state  a  pre- 
sentment  there.    HaUiead  V.  Skeltan^  5  Q.  B.  86. 

6.  {Alteratiom  in  date — Pleading — Non  aecepii.)  An  alteration 
in  a  bill  of  exchange,  which  does  not  render  a  new  stamp  necessary, 
cannot  be  given  in  evidence  under  the  plea  of  non  accepit;  but  the 
fact  must  be  specially  pleaded.  Parry  v.  NickoUon^  2  D.  dc  L. 
640. 

7.  {AtAhority  of  agtni  to  indorse.)  P.  and  Co.,  foreign  correspond- 
ents of  H.  G.  and  Co.,  remitted  to  them  a  bill  upon  the  defendant 
for  300/.,  inclosed*  in  a  letter  advising  them  that  it  was  sent  to 
meet  a  drafl  on  H.  G.  and  Co.  of  the  same  amount;  before  the 
arrival  of  this  letter,  6.,  who  alone  constituted  the  firm  of  H.  6. 
and  Co.,  had  absconded,  having  previously  addressed  a  letter  to 
one  Lenergan  authorizing  him  for  and  in  the  name  of  H.  G,  and 
Co.  to  indorse  any  bill  or  bills  of  exchange  which  might  be  remitted 
to  tbem,  and  to  dispose  of  them  in  a  particular  way :  Held,  that 
this  last-mentioned  letter  did  not  authorize  Lenergan  to  indorse  the 
bill  in  question,  inasmuch  as  that  bill  nev^r  became  the  property 
of  H.  G.  and  Co.,  the  condition  upon  which  it  was  sent  to  them 
not  being  capable  of  fulfilment.  Feame  v.  Filica^  8  Scott  N.  R. 
241. 

6.  (De  it^urid — Bill  of  exchange — ComponHon  with  drawer 
abroady  where  it  doee  not  discharge  drawee  in  London  from 
liijJfility  to  accept^  drawer  and  drawee  being  co^partners  in  a 
foreign  and  in  a  London  fhrm.)  Assumpsit  by  indorsee  against 
acceptor  of  a  bill  of  exchange.  Plea,  that  the  defendant  and  S. 
carried  on  business  at  London  under  the  style  of  the  firm  of  M. 
and  S.,  and  also  at  Rio  de  Janeiro  under  the  style  of  the  firm  of 
S.  and  M.,  that  the  defendant  carried  on  the  business  of  the  firm 
in  England,  and  S.  at  Rio.  That  the  bill  was  drawn  by  S.  in  the 
name  of  the  firm  of  S.  and  M.,  for  a  debt  due  by  S.  and  M.  to  the 
plaintifiT,  and  accepted  by  defendant  in  the  name  of  the  firm  of  M. 
and  S.  That  after  the  bill  was  made  and  indorsed,  and  before  the 
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aooeptanoe,  the  firm  ofS.  and  M.  at  Rio  having  become  insolvent, 
the  plaintifirand  the  other  creditors  of  S.  and  M.  entered  into  an 
agreement  with  S.  and  M.  at  Rio,  by  which  it  was  stipulated, 
amongst  other  things,  that  the  holders  of  bills  dpawn  by  S.  and  M. 
on  M.  and  S.  should  be  considered  as  creditors  for  cash  paid,  but 
the  respective  dividends  should  be  deposited  in  a  bank  at  Rio  until 
presentation  of  protests  of  their  bills  not  having  been  paid,  but,  the 
payment  in  London  being  verified,  the  respective  sums  so  deposited 
should  be  divided  among  the  creditors:  which  agreement  was  in 
course  of  being  acted  upon.  That  defendant  accepted  the  bill  in 
ignorance  of  this  agreement.  That  the  proceedings  were  according 
to  the  law  of  Brazil,  and  constituted,  according  to  that  law,  a  dls- 
charge  of  the  debt.  Replication  de  injuria  to  this  plea  held  bad, 
on  the  ground  that  the  plea  is  in  discharge,  not  in  excuse:  Held 
also,  that  the  plea  is  bad  as  not  showing  any  sufficient  discharge  of 
the  London  house  from  accepting  the  bill,  or  release  from  paying 
it    Hartley  v.  Manton^  1  D.  &  M.  410. 

9.  {Indorsee  agaimi  aeeepior-^Whai  proveabU  under  flea  that 
defendant  did  noi  indorse.)  In  an  action  against  the  acceptor  of 
a  bill  of  exchange  indorsed  by  A.  the  drawer  and  payee  to  B.,  B.  to 
C,  and  C.  to  plaintiflT,  who  appears  to  be  a  bon&  fide  holder,  the 
defendant,  on  a  plea  that  A.  did  not  indorse  to  B.,  cannot  ofier 
evidence  that  A.  delivered  the  bill  to  B.  for  a  specific  purpose  and 
not  to  be  negotiated,  and  that  B.  firaudulently  negotiated  it.  Hatfte 
V.  Caulfield,  5  Q.  B.  81. 

10.  {Pleading — PUa  in  ahaiemtni,)  To  an  action  by  drawer  against 
acceptor  of  a  bill  of  exchange,  and  on  an  account  stated,  the  de- 
fendant pleaded  in  abatement  that  the  bill  was  accepted  and  the 
promise  in  the  declaration  mentioned  was  made  by  the  defendant 
j<Hntly  with  B.,  who  is  still  living  and  resident  within  the  jurisdic- 
tion: Held  bad  on  demurrer.   Bledkltyy.  Jay^  13  M.  dc  W.  464. 

CARRIER.  {Evidtnct  of  special  contract  by.)  The  grand  junc- 
tion railway  company,  who  are  carriers  on  their  line,  published  a 
printed  notice,  which  was  fixed  up  over  the  door  of  their  station 
fer  the  reception  of  goods  in  Liverpool,  that  all  goods  received 
after  four  o^clock  f.  m.  would  be  forwarded  on  the  next  working 
day.  Long  after  the  publication  of  thb  notice,  certain  goods  were 
brought  to  the  station,  about  half-past  five  p.  m.,  to  be  Torwarded 
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to  Birmioghafn  by  the  railway*  The  persoo  who  brought  them 
(a  aenrant  of  the  owner)  saw  the  company's  weigher,  and  asked 
**  if  there  was  time,**  (t.  e.)  ibr  the  goods  to  proceed  that  evening; 
he  said  there  was;  and  the  goods  were  placed  by  the  company's 
porters  on  the  trucks  on  which  goods  are  carried  upon  the  railway. 
The  same  person  had  on  a  former  occasion  taken  goods  of  the 
same  kind  to  the  station  at  a  later  hour,  which  were  never  refused 
for  being  too  late,  and  which  had  been  forwarded  the  same  even- 
ing: Held,  that  upon  these  facts  there  was  evidence  to  go  to  the 
jury  of  a  special  contract  by  the  railway  company  to  forward  the 
goods  in  qu^tion  on  the  same  evening  on  which  they  were  delivered. 
Pickford  v.  The  Grand  Junction  Railway  company ^  12  M.  dc 
W.  766. 

CASE.  {Pleading — FaUe  repretenioHon — Noi  guilty — Evidence 
under.)  Case.  That  before  the  committing  the  grievances,  dec., 
the  defendant  carried  on  business  as,  dec,  at  a  messuage  situate, 
d^.,  and  was  possessed  of  a  lease  of  the  messuage,  and  of  certain 
fixtures  and  utensils  of  trade  therein  being;  and  thereupon  the 
plaintiflT,  at  the  request  of  the  defendant,  bargained  with  the  defend- 
ant to  buy  the  goodwill  of  the  business,  and  the  lease  of  the  house 
and  the  fixtures,  d^.,  and  that  the  defendant,  by  falsely  and  fraudu- 
lently pretending  and  representing  that  the  net  profits  of  the  business 
amounted  to,  d^.,  sold  the  business,  dec,  to  the  plaintiff,  and  the 
plaintiff  then  paid  for  the  same  the  sum  of,  dec. ;  whereas  in  truth 
the  net  profits  of  the  business  amounted  to  a  much  less  sum,  to  wit, 
d&c  Plea,  not  guilty :  Held,  afler  verdict,  that  upon  these  plead- 
ings the  defendant  might  dispute  the  fact  of  the  representation  being 
made  as  well  as  its  falsity.    Mummery  v.  Pauly  2  D.  ds  L.  562. 

2.  ^Pleading — Seduction^-'Lose  of  service — Parent  and  child,) 
In  an  action  on  the  case  for  the  seduction  of  a  daughter,  the  declara- 
tion must  allege  a  consequent  loss  of  service.  The  plaintiff  de- 
clared in  case  for  the  seduction  of  his  daughter,  that  being  a  poor 
person  and  unable  to  maintain  herself  except  by  her  work,  the 
defendant  debauched  her,  and  she  thereby  became  sick  and  unable 
to  work ;  whereby  the  plaintiff  was  forced  and  obliged,  and  did 
necessarily  pay  sums  of  money  for  her  maintenance,  and  in  and 
about  her  delivery  and  curing  her  of  her  illness:  Held,  on  motion 
in  arrest  of  judgment,  after  verdict  for  the  plaintiff,  that  the  declara- 
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tioa  disclofled  oo  sufficieDt  cause  of  action.  Gritmett  ▼•  Wells^  2 
D.  &  L.  610. 
COVENANT.  (Seteral  e<wenanis.)  By  a  deed  b^weeo  R.  E.  and 
T.  B.  of  the  first  part,  one  H.  K.  of  the  aecond  part,  the  several 
persons  whose  names  and  seals  were  thereto  affixed  as  shareholders 
(^a  certain  company  then  about  to  be  formed,  amongst  whom  the 
plaintiff  was  one,  of  the  third  part,  and  certain  other  persons  of 
the  fourth  part,  redting  that  R.  K.  and  T.  B.  were  possessed  of  a 
certain  colliery,  and  had  proposed  to  divide  the  colliery  and  works 
into  eighteen  shares  of  4000Z.  each,  and  that  they  had  agreed  to 
sell,  and  the  said  several  persons  parties  thereto  of  the  third  part, 
the  plaintiff  being  one,  had  agreed  respectively  to  purchase,  so 
many  of  the  shares  respectively  as  were  set  opposite  their  respec- 
tive names,  amounting  altogether  to  fifteen  shares  therein,  at  the 
said  price,  the  other  three  shares  being  retained  by  R.  K.  and  T. 
B.;  and  that  each  of  the  said  parties  thereto  of  the  thifd  part  had 
paid  10002.  for  each  share;  each  of  them  R.  E.  and  T.  B.  severaHy 
covenanted  and  agreed  with  each  of  the  said  parties  thereto  of  the 
third  part,  their  executors,  &c  amongst  other  things,  that  they 
would  produce  and  show  a  good  and  marketable  title  to  the  term 
and  the  said  seams  of  coal,  dec. ;  that  they  would  eflectually  assign, 
assure,  ^^c  the  same;  and  that  they  would  within  a  certain  time 
cofliplete  certain  specified  works.  And  each  of  the  parties  of  the 
third  part  did  for  himself  only,  his  heirs,  d&c.  and  for  and  in 
respect  of  the  shares  or  share  so  set  opposite  his  name  aforesaid, 
covenant  and  agree  with  R.  E.  and  T.  B.  dM% :  Held,  that  the 
covenant  by  R.  K.  and  T.  B.  was  a  several  covenant  with  each 
and  every  of  the  covenantees ;  and  that  each  of  the  latter  had  such 
a  separate  interest  in  the  subject-matter  as  to  enable  him  to  sue 
alone  in  respect  of  a  breach.  Mills  v.  Ladhroke^  7  Scott  N.  R. 
1005. 

CRIM  CON.  {Trespanfor  criminal  convermHan — Plea — Sepa* 
radon.)  In  trespass  for  crim.  con.,  the  court  allowed  the  defend- 
ant to  add  a  plea  **  that  the  plaintiff,  at  the  time  of  the  trespass, 
had  renounced  the  comfort  and  fellowship  of  his  wife,  and  had 
finally  separated  himself  by  deed  from,  and  was  living  apart  from 
her.**    Harvey  v.  WaUon,  2  D.  dc  L.  348. 

2.  {Proof  of  marriage — Marriage  per  verba  de  pneeenti)  The 
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plaiotiff  in  an  action  of  crim.  con.  is  bound  to  prove  a  marriage 
valid  in  ail  respects,  and  it  is  not  sufllicient  primi  facie  evidence  on 
his  part  to  show  that  he  and  his  alleged  wife  went  through  a 
religious  ceremony  with  the  bon&  fide  intention  of  thereby  cod- 
tracting  a  valid  marriage,  aud  afterwards  lived  together  as  man 
and  wife,  in  the  belief  that  they  had  thereby  contracted  a  valid 
marriage,  if  in  law  such  marriage  was  not  valid.  A  marriage 
between  English  subjects,  celebrated  according  to  the  rites  of  the 
church  of  England,  but  not  in  the  presence  of  a  priest  in  holy 
orders,  is  invalid  at  the  common  law.  OUherwood  v.  CUidan,  13 
M.  &  W.  261. 

DEED.  (AUeratian  of  after  exeeutiam,)  Assumpsit  on  a  guarantee. 
Plea,  by  one  defendant,  that  afler  the  making  of  the  guarantee,  and 
whilst  it  was  in  the  hands  of  the  plaintiflT,  it  was  without  the  know- 
ledge of  the  defeodunt,  by  some  person  to  him  unknown,  altered  in 
a  material  particular  by  affixing  two  seals  by  and  near  to  the  sig* 
natures  of  the  defendants  as  and  for  their  seals,  thereby  causing  the 
guarantee  to  purport  to  have  been  sealecl  by  the  defendants,  and  to 
be  the  deed  of  the  defendants,  by  reason  whereof  the  guarantee 
became  void  in  law.  This  plea  having  been  traversed,  and  found 
by  the  jury  for  the  defendant,  and  decided  to  be  sufficient  by  the 
court  of  exchequer,  on  a  motion  for  judgment  non  obstante  veredic- 
to: Held,  upon  error  brought,  that  the  plea  was  a  good  answer  to 
the  action.    Davidson  v.  Cooper ^  IS  M.  dc  W.  343. 

2.  {Construction,)  A.  being  entitled  in  fee  simple  to  freehold  estates 
in  the  county  of  D.,  in  the  year  1773  married  B.,  who  had  freehold 
estates  in  the  county  of  M.  and  also  in  the  county  of  D.,  including 
Plas  Madoc,  in  the  county  of  D.  Prior  to  the  marriage,  articles 
were  executed  between  these  parties  and  certain  trustees,  on  the 
ISth  October,  1773,  by  which  it  was  stipulated,  that,  in  case  the 
marriage  took  place,  A.'s  estate  should  be  settled  subject  to  a  term 
of 500  years;  and  B.'s  estates, not  including  Plas  Madoc,  to  the  use 
of  A.  and  B.  for  their  lives  and  the  life  of  the  survivor,  and  to  the 
use  of  the  first  and  other  sons  of  the  marriage  in  tail,  &c :  there 
were  two  sons  of  the  marriage,  T.  W.  and  E.,  and  two  daughters ; 
the  eldest  son,  T.  \V.,  having  come  of  age  on  the  11th  and  12th 
August,  1801,  the  property  of  A.,  the  father,  was  by  lease  and 
release  conveyed  to  one  W.  for  2000  jrears^  by  way  of  mortgage, 
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and,  sotjact  to  that  term,  to  such  uses  as  A.,  and  B.  bis  wife,  and 
T.  W.  their  son,  should  appoint;  and  in  default,  to  the  use  or  A. 
and  B.  for  their  lives,  and  afterwards  to  such  uses  as  A«  should 
appoint,  or  in  default,  to  such  uses  as  the  said  estates  were  then 
limited  to.  On  the  Ist'and  2d  April,  1802,  A.  and  B.  and  T.  W. 
conveyed  by  lease  and  release  to  J.  all  the  estates  of  A.  and  B.  and 
T.  W.,  in  the  counties  of  M.  and  D.,  and  certain  tithes  theretofore 
the  inheritance  of  A.,  in  order  to  make  J.  tenant  to  the  prsDcipe;  and 
the  recovery  was  to  enure  to  such  uses  as  A.  and  B.  and  T.  VV. 
should  appoint,  dsc;  and  in  default,  then  to  and  for  and  upon  such 
and  the  same  powers,  provisos,  limitations  and  agreements  as  the 
said  hereditaments  and  premises  were  and  stood  limited  to  imme- 
diately before  the  execution  of  that  indenture,  by  virtue  of  the 
articles  of  settlement  of  the  18th  October,  1778,  or  to  or  for  and 
upon  such  and  so  many  of  them  as  should  be  then  existing  unde- 
.  termined  and  capable  of  taking  effect.  Common  recoveries  were 
suffered  in  1802,  and  A.  died  soon  afler.  Held,  that  in  default  of 
appointment,  the  deed  of  1802  and  recovery  did  not  create  any 
other  I^al  limitations,  and  that  Plas  Madoc  was  not  afiected  there- 
by. By  deed  dated  22d  of  December,  1809,  B.  and  her  son,  T.  W., 
exBtdaed  the  power  of  appointment  given  by  the  deed  of  1802  over 
all  the  estates  in  the  county  of  D.,  except  Plas  Madoc,  which  was 
stated  to  be  thereinafter  more  particularly  described^  but  was  not 
By  the  same  deed  B.  released  all  her  estates,  (save  and  except  to 
her  and  her  assigns  during  her  life  Plas  Madoc,)  to  J.  and  his  heirs 
to  certain  uses,  for  a  term  of  1000  years,  and  subject  thereto  to  the 
use  and  intent  that  B.  might  receive  an  annuity  of  400Z.,  6tc. ;  and 
subject  thereto  to  the  use  of  T.  W.,  his  heirs  and  assigns  for  ever: 
Held,  that  Plas  Madoc  passed  under  the  conveyance  from  B.  to  T. 
W.  in  fee,  subject  to  the  term  of  1000  years,  and  that  the  exception 
of  the  life  estate  of  B.  was  repugnant  and  void.  Youde  v.  Jones^ 
18  M.  &  W.  584. 
DEVISE.  {Patent  anUnguity^^Etidenee.)  A  testator  wrote  his 
will  in  various  pages  of  a  book  at  different  times,  part  of  it  being 
executed  and  attested  in  1820,  and  the  remainder  in  1827.  No 
devisees  were  mentioned  by  tiame,  but  the  testator's  real  estates 
were  devised  *^  first  to  K.,  then  to  — — -,  then  to  L.,  then  to  M.'* 
dEC    On  a  slip  of  paper  pasted  into  the  book  and  forming  part  of 
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the  will  at  the  time  of  the  attestation  in  1820,  the  testator  stated 
that  *'the  key  and  index  to  the  letter  initials,*'  &c.  was  in  a  writ- 
ing case  in  the  drawer  of  his  writing  desk  on  a  card."  The  tes- 
tator died  on  the  1 1th  December,  1828,  and  on  that  day  a  card, 
in  his  handwriting  and  signed  by  him,  was  found  in  the  above 
writing  desk,  dated  January  30,  1828,  as  follows: — "K.  signifies 
Eleanor  Mary  East;  L.  signifies  Gilbert  Bast  Clayton ;  M.  signifies 
second  son  of  William  Robert  Clayton;  N.  signifies  eldest  son  of 
Richard  Rice  Clayton  ;**  dtc.  Two  years  before  the  testator's 
death  a  card  with  writing  on  it  had  been  seen  by  a  person  lying 
before  the  testator,  together  with  the  book  containing  the  will, 
which  appeared  to  be  similar  to  the  card  and  writing  thereon  found 
afier  his  death:  Held,  that  the  card  found  afier  the  testator's 
death  was  not  admissible  in  evidence  as  a  declaration  of  the  tes- 
tator to  show  who  were  the  persons  meant  to  be  designated  in  his 
will  by  the  letters  K.  L.  M.  &c.  Clayton  v.  Lcrd  Nvgeni^  18 
M.  &  W.  200. 
2.  (To  widow  dvring  minority  of  ckildrti^ — Covenant — Yarianee,) 
llie  declaration  stated  that  A.  H.,  in  her  lifetime,  demised  a  cer- 
tain messuage  and  land  to  the  defendant  for  eleven  years ;  that  the 
do/cndant  covenanted  with  the  said  A.  H.,  her  executors,  adminis- 
trators and  assigns,  to  pay  the  rent ;  that  the  said  A.  H.,  being 
possessed  of  the  reversion,  died  aAer  making  her  will ;  and  that 
the  plaintifis,  as  her  administratrices  with  the  will  annexed,  be- 
came possessed  of  the  said  reversion.  Breach,  non-payment  of 
the  rent.  The  defendant  traversed  specially,  that  the  plaintifis 
were  possessed  of  the  said  reversion.  At  the  trial  it  appeared 
that  S.  H.,  the  husband  of  A.  H.,  al\er  devising  his  estates  to  his 
two  sons,  at  that  time  minors,  in  fee,  devised  as  follows; — ^*'And 
it  is  my  will  and  pleasure  that  my  said  wife  shall  have  the  use  and 
occupation  or  annual  increase,  at  her  pleasure,  of  all  that  my  said 
farm,  &c.,  during  the  minority  of  my  said  sons,  she  keeping  the 
premises  in  repair  and  paying  all  interest,  moneys,  outgoings,  &c.; 
I  also  give  and  bequeath  the  use  and  occupation  of  all  my  (arm- 
ing stock,  &c.  unto  my  said  wife,  her  executors  and  administra- 
tors, until  my  son  J.  S.  H.  shall  attain  twenty-one  years,  she 
paying  thereout  unto  my  said  five  daughters  500Z.  a  piece.**  S. 
H.  having  died,  his  widow,  in  the  year  1835,  made  a  lease  to  the 


Digitized  by  LjOOQ IC 


DIOSST   OF  E90LI8H   CA8S8 — OOMMOIT   LAW.      125 

defendant  for  eleven  years,  reserving  rent  payable  to  herself,  ''her 
heirs,  executors,  administrators,  or  assigns,*' and  died  in  1841. 
The  action  was  brought  by  the  plaintifTs,  as  administratrices  of  A. 
H.  during  the  minority  of  the  sons,  for  the  rent  of  the  premises : 
Held,  that  the  wife  took'  an  estate,  not  for  life  but  during  the  mi- 
nority of  the  sons,  and  therefore  that  the  plaintifis  were  entitled  to 
recover.  Held  also,  that  there  was  no  variance  between  the  lease 
and  the  statement  of  it  in  the  declaration,  the  lease  being  set  out 
according  to  its  legal  effect,  and  the  word  ''  heirs*'  being  superflu- 
ous.    Whittome  v.  Lambj  12  M.  dc  W.  813. 

EJECTMENT.  {Partibilitif  of  verdict.)  The  plea  of  not  guilty 
in  ejectment  is  distributable,  and  the  defendant  is  entitled  to  a 
verdict  as  to  any  part  of  the  premises  claimed  in  the  action  to 
which  the  lessor  of  tho  plaintiff  fails  to  prove  a  title.  Doe  d. 
Bowman  v.  Lewis,  13  M.  dc  W.  241 ;  2  D.  &  L.  667. 

EVIDENCE.  {AdmisnbilUy — Res  inter  alios  acta.)  In  an  ac- 
tion brought  by  a  contributor  to  a  newspaper  against  one  who 
was  registered  as  the  sole  proprietor,  the  defendant's  counsel,  for 
the  mere  purpose  of  proving  an  admission  by  one  S.  that  he  was 
the  real  proprietor,  proposed  on  cross-examination  to  ask  the  edi- 
tor whether  he  had  not  agreed  with  S.  that  the  whole  expense  of 
editing  the  paper  should  not  exceed  a  certain  sum.  The  judge 
ruled  the  question  to  be  irrelevant,  and  refused  to  allow  it  to  be 
put :  Held,  that  it  was  properly  disallowed.  Watts  v.  LyotiSf  7 
Scott  N.  R.  1000. 

2.  (Identity  of  defendant.)  To  prove  the  execution  by  defendant 
of  an  instrument  on  which  he  is  sued,  if  it  be  shown  that  such  in- 
strument is  executed  by  a  person  bearing  defendant's  ni^me,  it  is 
not  necessary  to  give  evidence  strictly  identifying  the  person 
whose  signature  is  proved  with  the  party  on  whom  process  has 
been  sened,  unless  facts  appear  which  raise  a  doubt  of  the  iden- 
tity. In  an  action  for  goods  sold  against  William  Seal  Evans,  it 
appeared  that  about  five  years  before  action  brought  William  Seal 
Evans  had  been  a  customer,  and  had  written  a  letter  acknowledg- 
ing receipt  of  the  goods ;  the  witness  who  proved  these  facts  did 
not  know  whether  defendant  was  the  same  W.  S.  Evans ;  nor  was 
any  farther  evidence  given  of  the  fact :  Held,  a  sufficient  pnmk 
facie  cn5ie.     In  an  action  against  Henry  Thomas  Ryde  as  acdip- 
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tor  of  a  bill  of  exchange,  it  appeared  that  a  Henry  Thomas  Ryde 
had  kept  cash  at  the  bank  where  the  bill  was  made  payable,  and 
had  drawn  cheques  which  the  cashier  had  paid.  The  cashier 
knew  the  party's  handwriting  by  the  cheques,  and  swore  that  the 
acceptance  was  in  the  same  writing ;  but  he  had  not  paid  any 
cheque  for  some  time,  did  not  know  the  party  personally,  and 
could  not  farther  identify  him.  with  defendant :  Held»  a  sufficient 
prim4  facie  case.     Setttll  v.  Eoans^  4  Q.  B.  626. 

.  (Correspondence.)  It  was  proposed  on  the  part  of  a  plaintiff  to 
give  in  evidence  a  letter  written  by  the  defendant's  attorney,  which 
purported  to  be  an  answer  to  a  letter  written  to  him  by  the  plain- 
tiflfs  attorneys :  Held,  that  if  the  plaintifTs  counsel  put  in  this 
letter  of  the  defendant's  attorney,  he  should  also  call  for  and  put 
in  the  letter  to  which  it  was  an  answer,  and  not  leave  it  to  the 
defendant  to  put  in  the  letter  of  the  plaintiff's  attorneys  as  his  evi- 
dence.    Wation  T.  Moore^  1  Car.  dc  K.  626. 

.  (Secondary  evidence — Stificient  search.)  Where  an  assignment 
of  turnpike  tolls  had  been  executed  by  way  of  mortgage  to  K. ; 
Held,  in  an  action  by  K.'s  personal  representative  after  his  death, 
against  the  trustees  (or  arrears  of  interest,  that  a  search  for  the 
security  in  the  office  of  K.'s  solicitor,  where  his  papers  had  been 
deposited,  except  some  deposited  in  a  suit  against  K.'s  representa- 
tive in  the  office  of  one  of  the  masters  in  chancery,  and  also  in 
the  latter  office,  without  finding  the  security  among  any  of  such 
papers,  was  sufficient  evidence  of  its  loss  to  let  in  secondary  evi- 
dence,  and  that  entries  in  a  book  of  the  trustees,  indorsed  "  Mort- 
gage  book,"  containing  an  abstract  of  the  names  of  the  creditors, 
the  amounts  of  their  securities,  and  the  interest  due  upon  them, 
was  good  secondary  evidence  of  such  security.  Pardoe  v.  Price^ 
18  M.  &.  W.  267. 

K  (Secondary  evidence — IVue  copy.)  In  covenant  on  a  lost  deed 
with  non  est  factum  pleaded,  it  was  proved  that  on  search  the  deed, 
which,  by  the  date,  was  sixty  years  old,  could  not  be  found  in 
the  muniment  room  of  the  plaintiff,  but  that  there  was  found  there 
a  paper  which  purported  to  be  an  attested  copy  of  it;  it  was 
proved  that  both  the  persons  whose  signatures  were  to  it  as  attest- 
ing the  copy  were  dead,  and  the  handwriting  of  one  of  them  was 
proved,  and  it  was  also  proved  that  persons  of  the  same  names  as 
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those  who  had  attested  the  original  deed  were  also  dead :  Held, 
that  upon  this  proof,  this  paper  was  not  receiTable  as  secondary 
evidence  of  the  deed.  BrindUy  v.  Woodkou$€^  1  Car.  de  E. 
647. 

6.  {Witneu — Refreshing  memory.)  On  the  trial  of  an  issue  direct- 
ed  by  the  court  of  chancery  to  try  whether  a  deed  of  assignment 
was  fraudulent  or  not,  a  witness  was  called  to  prove  that  another 
deed  which  bore  date  more  than  three  years  before  the  trial,  was 
not  executed  on  the  day  on  which  it  bore  date,  but  was  executed 
by  one  party  on  the  day  after,  and  by  the  other  three  days  after. 
The  witness  stated  that  he  could  not  recollect  how  this  was,  but 
stated  that  he  had  been  examined  on  this  subject  before  commis- 
sioners of  bankrupt  within  a  fortnight  of  the  time  when  the  matters 
occurred  and  when  the  facts  were  fresh  in  hb  memory;  he  stated 
that  his  examination  before  the  commissioners  was  not  in  his  own 
handwriting,  but  he  had  signed  it;  the  witness  was  allowed  to  look 
at  his  examination  to  refresh  his  memory.  Wood  v.  Cooper^  1 
Car.  &  E.  045. 

EXECUTION,  WRIT  OF.  {WUkoia  id.  fa — JutHfcaHon  in 
trespass,)  A  writ  of  execution  issued  on  a  judgment  more  than 
a  year  old  without  a  sci.  ia.  is  not  absolutely  void,  but  voidable 
only ;  and,  if  not  actually  avoided,  such  writ  b  a  justification  to 
parties  sued  in  trespass  for  causing  it  to  be  executed;  Blanehe- 
nay  v.  Burt,  4  Q.  B.  707. 

EXECUTORS.  {Proof  of  devastavit.)  An  action  was  brought 
against  A.  B.  and  C.  as  executrix  and  executors  of  one  J.  T.  for 
a  debt  due  from  the  testator :  B.  and  C  severally  pleaded  plene 
administravit ;  A.  pleaded  plene  adminbtravit  except  as  tq  the  sum 
of  3882.  6s.  7<f .,  and  also  except  certain  goods  and  chattels  of  the 
value  of  481/.  ISs.  Qd.;  the  plaintiff  thereupon  took  judgment 
against  A.  for  the  assets  admitted  to  be  in  her  hands,  and  judg- 
ment  of  assets  in  future  as  to  the  residue  against  the  three ;  a  fi. 
fa.  thereupon  issued,  under  which  the  goods  were  seized  and  sold, 
the  net  produce  being  400Z.  9s.  5d. ;  and  A.  alone  gave  a  cheque 
on  the  bankers,  with  whom  the  368/.  6s.  7d.  were  deposited, 
which  was  dbhonoured  because  not  signed  by  B.  and  C.  In  debt 
upon  the  judgment  against  A.,  suggesting  a  devastavit :  Held,  that 
she  was  conclusively  bound  by  her  admission  in  the  former  action 
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that  the  money  wm  in  her  hands ;  and  therefore  that  the  above 
facts  were  sufficient  to  charge  her  with  a  derastafit.  Ckxfper  y* 
Taylor^  7  Scott  N.  R.  950. 

2.  (De  son  tart — Rights  and  liaMides.)  A.  had  cmlered  a 
pair  of  boots  of  B.,  and  had  paid  B.  for  them.  The  boots  had 
nerer  been  deliTered  to  A.*  and  being  in  the  hands  of  the  joar- 
neyman  who  made  them,  A.  was  obliged  to  pay  the  journeyman 
the  price  of  making  them  before  he  could  get  possessioD  of 
them.  A.  being  sued  as  executor  de  son  tort  of  B.:  Held  that 
he  was  liable  for  the  Talue  of  the  boots  as  executor  de  son  tort^ 
but  that  he  was  entitled  to  be  allowed  the  sum  he  paid  the  jour- 
neyman.    Hobby  t.  Rwil^  1  Car.  de  K.  710. 

8.  {Same.)  A.,  aAer  the  death  of  B.,  obtained  possession  of  the 
cattle  of  B.  from  C,  with  whom  they  were  agisted,  A.  paying  C. 
for  the  agisting ;  A.  being  sued  as  executor  de  son  tort  of  B.: 
Held,  Ihat  be  was  not  entitled  to  the  sum  he  paid  to  C.  for  the 
agisting  of  the  cattle,    lb, 

4.  (Proof  cf  being  executor.)  In  an  action  on  a  promissory  note 
payable  to  the  executors  of  the  htte  Mr.  W.  B.,  the  proper  proof 
that  the  plaintifis  are  the  executors  of  Mr.  W.  B.  is  the  production 
of  the  probate  of  his  will,  and  the  reading  in  evidence  so  much  of 
it  as  shows  that  he  appointed  the  pUtntifib  his  executors;  and  the 
giving  in  evidence  the  grant  of  administration  annexed  to  the  pro* 
bate  is  not  sufficient  for  this  purpose.  HamiUon  v.  AMon^  1  Car. 
d&  K.  «79. 

GOODS  SOLD  AND  DELIVERED.  (Paymeftf  to  rightful 
owner^^Pleading.)  To  an  action  finr  goods  sold,  the  defendant 
pleaded  as  to  the  sum  of  171.  15«.  parcel  dec.  that  the  same  be* 
came  due  from  him  to  the  plaintiff  as  the  price  of  goods  sold, 
which  before  and  at  the  time  of  the  sale  were  part  of  the  estate  of 
one  J.  A.  then  lately  deceased,  who  died  intestate ;  that  the  plain- 
tiff,  pretending  to  be  the  executor  of  J.  A.,  and  not  being  executor 
or  administrator,  nor  having  any  right  or  title  to  the  goods,  sold 
the  said  goods  to  the  defendant,  who  believed  the  plaintiff  to  be 
such  executor ;  that  after  the  sale,  and  before  the  payment  of  the 
said  sum  of  17Z.  15«.  to  the  plaintiff,  to  wit,  on  the  Idth  Decem« 
her,  1641,  letters  of  administration  of  the  goods,  die.  of  J.  A. 
were  granted  to  6.  R.,  which  said  G.  R.  afterwards  and  before 
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tbe  payment  of  the  sum  of  171.  15«.»  to  wit,  oo  6cc.  gave  ootioe 
of  his  appointment  as  such  administrator  to  the  defendant,  and  re- 
quested the  defendant  to  pay  him  the  said  sum  of  17Z.  15«. ;  where- 
upon tbe  defendant  did  then  pay  to  the  said  6.  R.  the  said  sum  of 
17Z.  15«.:   Held,  on  motion  for  judgment  non  obstante  veredicto, 
that  although  the  plea  was  informal  in  omitting  to  state  that  the 
money  was  paid  before  action  brought,  or  before  plea  pleaded, 
nevertheless  that  it  was  substantially  a  good  defence,  and  therefore 
the  plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto. 
Allen  V.  Hopkins,  13  M.  &  W.  94. 

2.  (Plea  of  Joint  debt,  and  Judgment  recovered  against  the  other 
co-contractor — Demurrer — Apatement — General  issue — Prout 
patet  per  recordum,)  To  debt  for  goods  sold,  d^c,  the  defendant 
pleaded  in  bar  that  the  goods  were  sold  to  him  jointly  with  one  S., 
and  not  to  the  defendant  alone,  and  were  to  be  paid  for  by  the  de- 
fendant and  S.,  and  not  by  the  defendant  alone ;  that  the  plaintiff 
sued  S.  for  the  same  debt,  and  recovered  judgment,  concluding 
with  a  verification :  Held,  on  special  demurrer,  that  a  judgment 
recovered  against  one  of  two  joint  contractors  is  a  good  bar  to  an 
action  against  the  other,  though  no  execution  has  issued :  Held, 
also,  that  it  sufficiently  appeared  that  the  debt  was  not  joint  and 
several ;  that  the  matter  was  properly  pleaded  in  bar,  and  not  in 
abatement ;  that  the  plea  did  not  amount  to  the  general  issue ;  and 
that  it  need  not  conclude  with  prout  patet  por  recordum.  Kirtg 
V.  Hoarcy  2  D.  &  L.  382. 

3.  {Replication — Insujicient  averment — Judgment  non  obstante  ve- 
redicto.) In  debt  for  goods  sold,  defendant  pleaded  that  H.,  plain* 
tiff's  agent,  had  procured  from  defendant,  aod  that  plaintiff-received, 
a  bill  of  exchange  for  and  on  account  of  the  sum  of  59/.  17s.  Ad,, 
parcel,  6ic.  Replication,  that  H.  took  the  bill  without  plaintiff^s 
consent,  knowledge,  or  authority ;  that  before  tbe  commencement 
of  the  suit,  and  within  a  reasonable  time,  to  wit,  on,  &c.,  plaintiff 
gave  defendant  notice  thereof;  and  that  aAerwards,  and  within  a 
reasonable  time,  to  wit,  on  the  day  and  year  aforesaid,  the  bill 
was  returned  by  the  plaintiff  to  the  defendant.  Rejoinder,  that  H. 
took  the  bill  with  the  plaintiff's  consent,  knowledge,  and  autho- 
rity :  Held,  that  the  plaintiff  was  not  entitled  to  judgment  non 
obstante  veredicto,  as  it  did  not  appear  on  the  face  of  tbe  replica- 
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lioD  that  tbe  biU  was  leturoed  beibre  acdoD  brought  Huxle^f  r* 
BM,  2  D.  ^  L.  840. 

GUARANTEE.  (Omiraeifor  mie  cf  cptttm  in  railway  $hare9— 
SUUuie  of  frauds.)  The  defendant  and  P.  agreed  for  the  sale  by 
P.  to  the  defendant  of  the  <<  put  or  calP  of  fifty  foreign  railway 
shares  at  a  certain  price  per  share  premium,  at  any  time  on  or 
before  the  18th  February,  1844.  Before  that  day  the  defendant 
agreed  to  re-sell  the  option  to  the  plaintiff,  and  to  guarantee  the 
performance  of  the  agreement  by  P.  On  the  15th  February,  the 
plaintiff  called  the  shares,  «.  e.  required  the  delivery  of  them,  pur- 
suant to  the  agreement,  but  it  was  at  the  same  time  verbally 
agreed  between  him  and  the  defendant  and  P.,  that  they  should  be 
delivered  by  P.  to  the  plaintiff,  not  on  the  18th  February,  but  on 
the  2d  March,  at  Paris :  Held,  that  this  was  not  an  agreement  by 
the  defendant  to  be  answerable  for  the  default  of  P.,  but  an  origi- 
nal promise  by  the  defendant  for  the  delivery  of  the  shares  by  P., 
for  which  a  note  in  writing  was  not  required  by  the  statute  of 
frauds.    Uargreavet  v.  Parsons^  13  M.  &  W.  561. 

2.  {Pleading — Ditcharge^-^Subtquent  agreement.)  To  an  action 
on  this  agreement  of  guarantee,  the  defendant  pleaded  that  on  the 
18th  of  February  it  was  agreed  between  the  plaintiff  and  P.,  with- 
out tbe  knowledge  or  consent  of  the  defendant,  that  the  shares 
should  not  be  delivered  according  to  the  notice  given  by  the  de- 
fendant to  P.,  t.  e.  for  the  18th  February,  but  that  the  contract 
should  be  carried  over,  and  the  delivery  of  the  shares  postponed, 
until  the  1st  March,  and  so  that  P.  made  default  with  the  leave 
and  license  of  the  plaintiff  The  replication  denied  that  it  was 
agreed  as  alleged  in  the  plea :  Held,  that  this  put  in  issue  not  only 
the  fact  of  the  agreement,  but  also  the  fact  that  it  was  made  with- 
out the  knowledge  or  consent  of  the  plaintiff.    lb. 

INDENTURE.  {PremiMet  and  kabendum^Special  occupant.) 
Tenant  in  fee  conveyed  lands  ^'  to  H.,  her  heirs  and  assigns,  to 
hold  to  H.  and  her  assigns  during  the  life  of  G.'*  G.  was  H.'s 
heir  at  law :  Held,  that  after  H.'s  death,  G.  was  entitled  to  hold 
for  his  life  as  special  occupant,  and  that  the  land  did  not  pass  to 
H.'s  executors  by  tbe  words  in  the  habendum.  Doe  d.  Timmia 
V.  SueUy  4  Q.  B.  068. 

INFANT.    {LiabiUiy  of  infant  widow  for  her  kuihand'i  funeral 
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expentes.)  An  infant  widow  is  bound  by  her  contract  for  the 
furnishing  of  the  funeral  of  her  husband,  who  has  lefl  no  property 
to  be  administered.     Chappie  v.  Cooper^  13  M.  &  W.  252. 

INNKEEPER.  (lAabiliiy  o^,  far  ir^fwry  to  chaUeh.)  *  When 
chattels  have  been  deposited  in  a  public  inn,  and  there  lost  or  in- 
jured, the  primA  facie  presumption  is,  that  the  loss  or  damage 
was  occasioned  by  the  negligence  of  the  innkeeper  or  his  servants. 
But  this  presumption  may  be  rebutted,  and  if  the  jury  find  in 
favour  of  the  innkeeper  as  to  negligence,  he  is  entitled  to  succeed 
on  a  plea  of  not  guilty.  Dawson  v.  CAamitey,  6  Q.  B.  164;  1 
D.  &  M.  348. 

INSPECTION  OF  DOCUMENTS.  {Breach  ofpramee  of  mar- 
riage— Leiters  containing  releaee.)  The  court  will  not  in  gene- 
ral grant  an  inspection  of  documents,  unless  they  are  set  out  in 
the  declaration,  or  the  one  party  holds  them  as  trustee  or  agent 
for  the  other.  Therefore,  where  a  contract  of  marriage  had  been 
broken  off,  and  the  letters  of  the  plaintiff  to  the  defendant  had 
been  returned,  the  court  refused,  in  an  action  for  a  breach  of  the 
contract  of  marriage,  to  order  an  inspection  of  two  letters  from  the 
plaintiff  which  had  been  returned  to  her,  and  which  were  said  to 
contain  a  release  of  the  action.  Choldijfr.  JViUer,  2  D.  dc.  L. 
661. 

LANDLORD  AND  TENANT.  {Demtee,  tohai  included  in-- 
Easement,)  Before  the  date  of  a  deed  (September,  1835),  by 
which  A.  demised  premises  to  B.,  A.  was  the  owner  of  a  row  of 
houses  running  frpm  north  to  south,  with  a  garden  at  the  back  of 
each  (to  the  east).  In  the  rear  of  the  gardens,  and  divided  from 
them  by  a  wire  fence,  was  a  shrubbery  with  a  gravel  walk,  which 
was  used  in  common  by  the  occupiers  of  all  the  houses.  This 
shrubbery  was  bounded  on  the  east  and  north  by  the  fence  of  J.  S. 
By  the  instrument,  the  premises  demised  to  B.  were  described  as 
*Hhe  first  house  south  in  the  row  called,  &c.  with  the  garden  and 
shrubbery  at  the  rear  and  north  side  thereof,  and  extending  to  J. 
S.'s  fence  either  way,  &c.  and  also  liberty  of  way  and  passage  to 
and  for  such  person  for  the  time  being  occupying  the  premises 
intended  to  be  hereby  demised,  in,  along,  and  over  the  walk  in  the 
rear  of  the  houses,  dsc  inclosed  by  a  wire  fence  from  the  garden 
ground,  or  ground  occupied  with  such  several  houses."    The 
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fence  of  J.  S.  ran  along  the  south  aide  of  Che  garden  belonging  to 
the  house  demised  to  B.,  jis  fiir  as  the  wire  fence  dividing  the 
garden  from  the  shrubberyw-  In  September,  1839,  A.  by  inden- 
ture of  lease  demised  to  C.  another  house  in  the  same  row,  with 
a  reservation  of  a  similar  right  of  way.  Hsld,  that  the  premises 
demised  to  B.  included  at  least  somi  portion  of  the  angel  oC  the 
shrubbery  at  the  back  of  hb  ^garden,  between  the  wire  fence  and 
the  fence  of  J.  S.  to  the  east,  and  therefore  that  C.  had  no  right  to 
walk  over  the  whole  of  the  land  comprised  in  that  angle.  Cur^ 
ling  V.  MilU,  6  M.  dc  G.  173. 

2.  {Outgoing  and  incoming  tenanU — Possession  of  outgoing  tenant 
in  order  to  carry  away^going  crcfp.)  Where  it  appeared  that  by 
the  custom  of  the  country  as  between  outgoing  and  incoming  ferm 
tenants,  the  former  was  entitled  to  an  away-going  share  of  the 
crop  of  wheat  sown  by  him  in  the  last  year  of  his  tenancy,  that 
he  cut  the  whole  of  such  crop,  and  kept  the  fences  of  the  field  in 
repair  until  the  whole  crop  was  cut  and  carried  away :  Held,  that 
under  sgch  circumstances  the  outgoing  tenant  had  the  possession 
in  law  of  the  field  until  the  crop  was  carried  away,  and  therefore 
that  his  vendee  of  his  share  of  the  crop  had  a  good  defence  under 
the  plea  of  not  possessed,  to  an  action  by  the  new  tenant  for  break- 
ing and  entering  the  close  in  which  the  crop  grew,  fer  the  pur- 
pose of  carrying  away  his  share.  CfriJUhs  t.  Puleston^  13  M.  dc 
W.358. 

3.  {Premises  unlenantahle.)  Where  premises  are  held  under  a  parol 
agreement  by  which  the  landlord  is  to  do  the  necessary  repairs, 
and  the  tenant  quits  because  the  prahises  are  in  an  untenantable 
state,  assuflipsit  fer  useiknd  ooeupation  is  maintainable,  though  by 
the  landlord's  default  the  tenant  has  not  been,  and  could  not  be, 
during  the  period  fer  which  the  rent  is  claimed,  in  actual  beneficial 
occupation.     Surplice  v.  Famswortkj  8  Scott  N.  R.  307. 

4.  {Surrender  by  act  and  operation  of  law.)  A  surrender  by  deed 
is  unnecessary  where  the  former  lessee  is  the  party  who  takes  the 
new  lease,  as  the  fact  of  his  so  doing  is  evidence  that  the  new 
lease  has  been  accepted  by  him,  and  such  acceptance  operates  as 
a  surrender  in  law ;  but  it  is  not  enough  that  the  lessee  agrees  to 
an  act  done  by  the  reversioner ;  and  semble,  that  a  demise  of  pre- 
mises by  the  reversioner  to  a  stranger,  with  the  consent  of  the 
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I  in  possessioD,  will  not  amount  to  ft  surrender  by  operation  of 
law.  The  term  "  surrender  by  operation  of  law  **  is  properly  ap- 
plied to  cases  where  the  owner  of  a  particular  estate  has  been  a 
party  to  some  act,  the  validity  of  which  he  is  by  law  afterwards 
estopped  from  disputing,  and  which  would  not  be  valid  if  his  par- 
ticular estate  continued  to  exist.  Thus,  where  a  lessee  for  years 
accepts  a  new  lease  from  his  lessor,  he  is  estopped  from  saying 
that  his  lessor  had  not  the  power  to  make  the  new  lease,  and  as  the 
lessor  could  not  grant  the  new  lease  until  the  prior  one  had  been 
surrendered,  the  acceptance  of  such  new  lease  is  of  itself  a  surren* 
der  of  the  former  one.  Such  surrender  is  the  act  of  the  law,  and 
takes  place  independently  of,  and  even  in  spite  of,  the  intention  of 
the  parties.  The  acts  in  pais  which  bind  parties  by  way  of  estoppel 
are  acts  of  notoriety,  not  less  formal  and  solemn  than  the  exe- 
gution  of  a  deed,  as  for  instance,  livery,  entry,  acceptance  of  an 
estate,  and  the  like.     Lyon  v.  Reed,  1 3  M.  dc  W.  285. 

LIBEL.  (  When  dividble — Demvrrer.)  A  declaration  alleged  that 
the  defendunt  published  the  following  libellous  matter  of  and  con- 
cerning the  plainliflT  as  a  schoolmaster:  ** During  the  last  seven 

»  years  no  boys  have  received  instructions  at  the  school.  The  decay 
of  this  school  seems  mainly  attributable  to  the  violent  conduct  of 
the  master.  His  treatment  of  two  boys  on  two  separate  occasions 
subjected  his  modes  of  punishment  to  investigation  before  the  ma- 
gistrates, one  boy  having  been  subsequently  confined  to  his  bed 
under  surgical  advice  for  a  fortnight.''  The  defendant  pleaded  as 
to  so  much  of  the  libel  as  imputed  to  the  plaintiff,  that  during  the 
last  seven  years  no  boys  had  received  instructions  at  the  school 
of  the  plaintiff,  and  that  the  plaintiff's  conduct  as  master  of  the 
said  school  had  been  violent,  and  that  the  plaintiff's  treatment  of 
a  boy  on  one  occasion  subjected  his,  plaintiff's,  mode  of  punish- 
ment to  investigation  before  the  magistrates,  that  for  seven  years 
no  boys  had  received  instructions  at  the  plaintiff's  school,  and  that 
on  divers  days  and  times  he  violently  chastised  certain  scholars, 
and  on  one  occasion  so  illtreated  a  scholar  that  his  mode  of  pun- 
ishment was  investigated  before  a  magistrate :  Held,  on  special 
demurrer,  that  the  libel  was  not  divisible,  and  that  the  plea  was 
bad,  for  not  showing  that  the  loss  of  scholars  was  occasioned  by 
the  plaintiff's  violent  conduct.  Smith  v.  Parker,  2  D.  di  L.  394. 
VOL.  VI.  12 
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LIMITATIONS,  STATUTE  OF.  (Adverse  possession,  what 
amounts  toJ)  Where  an  entire  manor  or  other  district  has  been  in 
charge  to  the  crown  within  sixty  years,  acts  done  in  different  parts 
of  it  by  difierent  persons,  such  as  the  erection  and  occupation  of 
lime  kilns  for  burning  limestone  A>nnd  within  the  district,  and  of 
cottages  for  the  purpose  of  such  occupation,  and  the  sale  of  the 
lime  so  produced,  do  not  amount  to  such  adverse  possession  as  to 
displace  the  title  of  the  crown  to  the  district,  although  they  may 
have  been  continued  for  above  sixty  years.  Doe  d.  William  IV. 
V.  RoberU,  13  M.  dc  W.  520. 

MASTER  AND  SERVANT.  {Miscondvct  of  servant— Appren- 
tice — Justification  of  dismissal.)  A  person  has  a  right  to  dismiss 
a  servant  for  misconduct,  but  has  no  right  to  turn  away  an 
apprentice  because  he  misbehaves ;  but  the  case  of  a  young  man 
seventeen  years  old,  who,  under  a  written  agreement  not  under 
seal,  is  placed  with  a  surgeon  as  pupil  and  assistant,  and  with 
whom  a  premium  is  paid,  is  a  case  between  that  of  apprenticeship 
and  service ;  and  if  such  a  person  on  some  occasions  come  home 
intoxicated,  this  alone  will  not  justify  the  surgeon  in  dismissing 
him ;  but  if  the  pupil  and  assistant,  by  employing  the  shop  boy  to 
compound  the  medicines,  occasion  real  danger  to  the  surgeon's 
practice,  this  would  justify  the  surgeon  in  dismissing  him.  Wise 
T.  Wilsony  1  Car.  &  K.  662. 

MINING  LEASE.  (Construction  of— Breach  ef  covenant  to  effect- 
ually work  mines — Damages — Right  to  remove  engines^  iron 
works,  dpc. — Damages  for  improper  removal.)  A  lessee  of  fur- 
naces, iron  works,  and  ironstone  mines,  covenanted  to  work  the 
furnaces  effectually,  unless  prevented  by  inevitable  accident  or 
want  of  materials,  or  unless  the  ironstone  should  be  insufficient  in 
quantity  or  quality,  or  would  not  by  itself  or  with  a  proper  mix- 
ture  or  process  make  good  common  pig  iron :  Held,  that  the  mix- 
ture intended  was  not  necessarily  of  ingredients  procurable  on  the 
demised  premises.  The  lease  also  contained  a  covenant  to  raise 
a  certain  quantity  of  ironstone  in  each  quarter  of  the  year,  and 
pay  certain  royalties  upon  it,  or  else  to  pay  a  certain  fixed 
quarterly  rent  to  the  landlords :  Held,  that  the  landlords,  having 
declared  in  respect  of  breaches  of  both  the  above  covenants,  and 
money  having  been  paid  into  court  and  accepted  in  satisfaction  of 
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the  latter,  were  entitled  to  nominal  damages  only  in  respect  to  the 
former.  The  lease  contained  a  covenant  to  repair  and  yield  up 
in  repair  the  furnaces,  fire-engine,  iron  works,  dwelling-houses, 
and  all  other  erections,  buildings,  improvements  and  alterations  to 
be  thereaflar  erected,  built,  or  set  up,  except  the  iron  work,  cast- 
ings, railways,  winseys,  gins,  machines,  and  the  movable  imple- 
ments and  materials  used  in  or  about  the  said  furnaces,  fire-en- 
gines, iron  works,  stone  pits  and  premises,  and  tliere  was  a  power 
given  to  the  lessors  to  purchase  these  articles,  giving  a  certain 
notice  before  the  expiration  of  the  lease :  Held,  that  the  defendants 
had  a  right  to  remove  whatever  was  in  the  nature  of  a  machine 
or  part  of  a  machine,  but  not  what  was  in  the  nature  of  building, 
or  support  of  building,  although  made  of  iron,  and  that  in  such 
removal  the  defendants  might  disturb  such  brickwork  as  was 
necessary,  and  were  not  boimd  to  restore  it  to  a  perfect  state,  as  if 
the  article  it  was  intended  to  support  and  cover  were  still  there ; 
but  that  the  defendants  were  liable  for  any  unnecessary  disturb- 
ance of  brickwork.    Foley  v.  Addenbrookt^  Id  M.  &  W.  174. 

MONEY  HAD  AND  RBCBIVBD.  {Annvity  tecured  by  warrani 
of  attorney  wbsequently  get  ande — LimitatioMf  statute  of.) 
Where  an  annuity  was  granted  by  the  defendant  to  the  plaintiff  in 
1826,  part  of  the  securities  for  which  was  a  warrant  of  attorney 
and  judgment,  which  were  afVerwards,  in  1842,  set  aside  by  the 
court  upon  application  by  the  defendant,  the  rule  nisi  stating^ 
ansongst  other  grounds,  a  defect  in  the  memorial ;  but  it  did  not 
appear  from  the  rule  absolute  that  the  judgment  and  warrant  of 
attorney  were  set  aside  upon  that  ground,  and  no  examined  copy 
of  the  memorial  was  produced  by  the  defendant,  nor  any  defect 
therein  proved:  Held,  1.  That  an  action  for  money  had  and 
received  lay  by  the  plaintiff  to  recover  the  consideration  of  the 
annuity.  2.  That  the  statute  of  limitations  was  no  bar  to  the 
action,  the  defendant  not  having  proved  the  annuky  to  be  void  ab 
initio.     Huggins  v.  Coatee^  1  D.  &  M.  483. 

2.  {Execution  against  partnership  property — Bankruptcy.)  An 
execution  creditor  seized  partnership  property  under  a  fi.  fa. 
against  one  of  the  partners.  Afterwards  a  joint  fiat  issued  against 
the  firm.  The  property  was  then  sold  "  without  prejudice"  to  the 
rights  of  the  execution  creditor,  and  the  proceeds  received  by  the 
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assignees  of  the  bankrupts :  Held,  that  as  the  inteiest  applicable 
to  the  execution  would  only  be  in  the  surplus  coming  to  the  exe- 
cution debtor  ader  payment  of  the  partnership  debts,  and  must 
depend  on  the  settlement  of  accounts,  which  a  court  of  law  is  not 
competent  to  take,  the  execution  creditor  could  not  maintain  an 
action  for  money  had  and  received  against  the  assignees.  6rar- 
beU  V.  Veale,  I  D.  &  M.  458. 

3.  {Moneff  extorted  under  threat,)  The  attorney  for  a  nnortgagee, 
who  had  advertised  a  sale  of  the  mortgaged  property  under  the 
power  reserved  to  him  ibr  non-payment  of  interest,  having  ex- 
torted from  the  administratrix  of  the  mortgagor  money  exceeding 
the  sum  due  for  principal,  interest  and  costs,  under  a  threat  that 
he  would  proceed  with  the  sale  unless  his  demand  were  complied 
with :  Held,  that  the  administratrix  might  recover  it  back  in  debt 
for  money  had  and  received.  Close  v.  Pkippe^  8  Scott  N.  R* 
381. 

4.  (Money  paid  under  distress  for  rent — Bankruptcy,)  On  the 
29th  of  December,  1842,  the  defendant  distrained  for  1201.  arrears 
of  rent  due  to  him  from  one  May  at  the  preceding  Michaelmas, 
the  goods  of  May  being  tlien  in  the  possession  of  one  C,  to  whom 
they  had  on  the  13th  of  December  been  conveyed  in  trust  for 
May's  creditors;  on  the  Sd  of  January,  1843,  it  was  agreed  be- 
tween C.  and  the  defendant  that  the  rent  distrained  for  should  be 
paid,  the  defendant  consenting  to  forego  the  quarter's  rent  due  at 
Christmas ;  and  accordingly  the  goods  were  appraised  and  con- 
demned at  136/.,  being  the  amount  of  the  rent  and  expenses,  and 
the  money  handed  over  to  the  defendant.  On  the  9th  of  January 
a  fiat  issued  against  May,  the  act  of  bankruptcy  relied  on  being 
the  execution  of  the  deed  of  the  13th  of  December:  Held,  that  the 
assignees  were  not  entitled  in  an  action  for  money  had  and  re- 
ceived to  recover  back  the  sum  so  paid  to  the  defendant.  Lack- 
ington  V.  Elliott,  8  Scott  N.  R.  276. 

5.  (Turnpike  trustees,  liability  of,  for  interest  due  to  mortgagee  of 
tolls.)  A  mortgagee  of  turnpike  tolls  cannot  sue  the  trustees  of 
the  road  for  arrears  of  interest  due  upon  his  mortgage,  in  an  action 
for  money  had  and  received,  although  it  appears  that  in  each  year 
during  which  the  arrears  accrued  due  the  amount  of  tolls  received 
exceeded  the  interest  due  upon  the  sums  borrowed  on  the  credit  of 
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the  tolls,  and  although  the  trustees  have  from  time  to  time  in  their 
annual  statements  of  accounts  stated  the  amount  of  interest  due  to 
the  plaintiflT)  and  shown  a  balance  in  their  hands  sufficient  to  dis- 
cbarge it,  the  turnpike  act  not  imposing  upon  the  trustees  any  duty 
to  pay  the  interest  to  the*  mortgagees,  and  no  moneys  having  been 
specially  appropriated  to  the  payment  of  interest  to  the  plaintiff. 
Pardoe  v.  Price,  13  M.  dt  W.  267. 

MORTGAGOR  AND  MORTGAGEE.  {Estoppel)  A.  mortgaged 
certain  premises  in  fee,  and  B.,  his  son  and  heir  at  law,  joined  in 
the  deed,  and  covenanted  for  payment  of  the  mortgage  money. 
After  A.'s  death,  R,  to  whom  the  property  had  been  devised  by 
him,  executed  a  deed  (which  recited  that  the  premises  were  in  his 
occupation)  appointing  C.  receiver  of  the  estate,  for  the  purpose  of 
securing  the  due  payment  of  principal  and  interest  to  the  mort- 
gagee, and  empowering  him  to  collect  the  rents  from  tenants,  to 
determine  tenancies  by  notice,  &c,  to  distrain,  to  enforce  any  re- 
medies by  ejectment,  or  otherwise,  for  non-payment  of  rent  or 
non-performance  of  agreements  by  tenants,  and  with  the  morU 
gagee's  consent  to  let  to  new  tenants,  dec :  Held,  in  ejectment  for 
the  DQortgaged  premises  on  the  several  demises  of  the  noortgagee 
and  of  C.  against  B.,  who  by  the  consent  rule  defended  as  tenant, 
that  B.  was  not  estopped  from  setting  up  as  a  defence  that  there 
was  an  outstanding  ten.ancy  from  year  to  year  in  tenants  who  had 
paid  rent  to  the  mortgagee,  and  that  no  notice  to  quit  had  been 
given  to  determine  such  tenancy.  Doe  d.  Bowman  y.  LewiSf  13 
M.  dt  VV.  241. 

PARTNERSHIP.  (Terms  of  joint  occvpation^Evidenee.)  As- 
sumpsit for  money  paid  for  the  use  of  the  defendant.  It  appeared 
at  the  trial  that  the  plaintiff  and  the  defendant  had  jointly  taken 
the  eatage  of  some  pasture  land,  and  had  put  on  it  their  respective 
cattle,  but  there  was  no  proof  in  what  proportion  each  was  to  con- 
tribute to  the  payment  of  the  rent,  nor  of  how  many  cattle  each 
might  or  had  put  on  the  land.  The  plaintiff  brought  his  action  for 
the  moiety  of  the  rent  which  he  had  paid,  and  the  jury  having  re- 
turned a  verdict  for  the  sum  claimed :  Held,  there  was  no  evidence 
to  warrant  them  in  finding  a  verdict  for  the  moiety.  Quitre,  if 
these  facts  showed  a  partnership  between  the  parties?  Sharpe  v. 
Cvmming8i  2  D.  dc  L.  504. 

12* 


Digitized  by  VjOOQ IC 


138  JURISPRVDEirCE. 

PATENT.  {Action  for  infringement  of  pcUent,  hy  order  of  court 
of  chancery — Several  pleas — "  JVon  concessit^^ — Agreement  not 
to  dispute  certain  matters,)  In  an  action  by  the  assignee  of  a 
patent  for  its  infringement,  the  court  allowed  the  defendant  to  plead 
non  concessit,  and  a  traverse  of  the  assignment,  together  with 
other  pleas.  Where  an  action  is  brought  by  order  of  the  court  of 
chancery,  it  is  no  ground  for  disallowing  pleas,  that  they  raise 
issues  upon  matters  not  disputed  in  that  court;  and  per  Rolfe,  B., 
even  though  in  violation  of  a  positive  agreement  between  the 
parties.     Bunnett  v.  Smith,  2  D.  &  L.  330. 

S.  {Action  for  infringement — Non  concessit — Several  pleas — -i^ 
gtract.)  A  declaration  in  an  action  for  the  infringement  of  a 
patent  made  profert  of  the  letters  patent,  not  setting  ihem  out 
verbatim.  The  defendant,  being  under  terms  to  plead  issuably, 
pleaded  non  concessit:  Held,  on  motion,  that  the  plea  was  issuable. 
Semble,  that  the  plea  of  non  concessit,  under  such  circumstances, 
would  be  good  on  demurrer.  The  defendant  also  pleaded  that 
the  plaintiffs  had  represented  to  the  queen  that  their  invention  was 
an  improvement ;  that  the  letters  patent  were  granted  on  such 
representation ;  that  such  representation  was  untrue,  and  that  the 
queen  was  deceived,  and  that  the  invention  was  not  an  improve- 
ment:  Held,  that  this  pica  was  not  the  same  as  a  plea  that  the 
invention  was  of  no  use  to  the  public :  Held  also,  that  such  a  plea 
was  sufficiently  described  in  the  al)stract  of  pleas,  as  a  plea  that 
the  invention  was  n>  improvement.  Bedells  v.  Massey,  2  t).  & 
L.  :)22. 

3.  {Liability  of  licensee,)  Assumpsit  for  the  price  of  a  license 
granted  by  the  pl.iintiflT  to  the  defendant  to  use  an  invention  for  a 
patent  furnace.  The  plaintiff,  having  obtained  the  patent,  granted 
the  defendants  a  license,  which  was  in  writing  but  not  under  seal, 
to  use  the  patent;  and  the  defendants,  having  received  the  license, 
kept  it,  and  used  the  invention,  but,  when  called  upon  to  pay  the 
price  agreed  upon,  objected  to  pay  for  it,  on  (he  ground  that  it 
was  void,  as  not  being  under  seal.  By  the  terms  of  the  letters 
patent  all  persons  were  commanded  not  to  "  make,  use,  or  put  in 
practice  the  said  invention,  or  any  part  of  the  same,  nor  in  any 
wise  counterfeit,  imitate,  or  resemble  the  same,  nor  niake,  or  cause 
to  be  made,  any  addition  thereunto  or  substraclion  from  the  same, 
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whereby  to  pretend  himself  or  themselves  to  be  the  inrentor  or 
iDYentorSy  deviser  or  devisers  thereof,  without  the  license,  oonsent, 
or  agreement  of  the  said  J.  C.  (the  patentee),  his  executors,  6lc. 
in  writing,  under  his  or  their  hands  and  seals  first  had  and  ob- 
tained,'' upon  pain  of  a  contempt  of  the  royal  command,  and  of 
being  answerable  to  the  plaintiff  in  damages :  Held,  first,  that  the 
defendants  having  obtained  the  license  they  had  bargained  for,  and 
kept  it,  were  bound  to  pay  for  it;  and  secondly,  that  the  license 
was  not  void  as  not  being  under  seal.     Ckanier  v.  Dewkttnt^  12 
H.  &  W.  823. 
PAWNBROKER.    (lAen  rf,  against  purchaser  of  paton.)    The 
pawnor  of  a  chattel  still  retains  his  property  in  it,  though  qualified 
by  the  right  existing  in  the  pawnee,  which  he  has  a  right  to  sell, 
and  by  the  sale  to  transfer  that  property  to  the  bujrer,  and  if  the 
jMiwnee  on  the  buyer's  tendering  him  the  annmnt  refuses  to  deliver 
it  up,  the  buyer  may  maintain  trover  to  recover  it.    Fra$iklin  v. 
NeaU,  13  M.  6i  W.  481. 
PLEADING.    {Case  for  obstructing  highway— Arrest  of  judg- 
mieni.)    A  declaration  stated  that  the  defendant  wrongfully  caused 
to  be  kept  and  continued  large  quantities  of  dirt  and  rubbish,  be- 
ibre  then  wrongfully  placed  upon  a  public  highway,  near  a  wall 
and  a  canal ;  by  means  whereof  the  plaintiff,  passing  along  the 
highway,  was  induced  and  caused  to  walk  over  the  rubbish  and  to 
fall  into  the  canal.    Plea,  not  guilty.    Held,  on  motion  in  arrest 
of  judgment,  that  the  declaration  was  good.    CfMttJmrpe  v.  Hard" 
man^  2  D.  &  L.  442. 
2.  {Declaration — Statement  of  consideration — Demurrer.)     The 
plaintiff  declared  upon  an  agreement  by  the  defendant, 'which  re- 
cited that  an  estate  hud  been  mortgaged  by  W.,  since  deceased; 
that  plaintiff  bad  joined  in  a  bond  as  a  collateral  security  fi>r  the 
noortgage  money,  and  had  afterwards  been  compelled  to  pay  off  a 
portion  of  it ;  that  defendant  had  taken  upon  himself  the  manage- 
ment of  VV.'s  affairs,  had  repaid  plaintiff  part  of  the  money  which 
he'  had  paid,  and  bad  agreed  to  pay  him  the  residue  out  of  the 
proceeds  of  the  mortgaged  property  when  sold,  and  in  the  mean- 
time to  appropriate  the  rents  of  the  premises  to  the  payment  of^the 
same  sum  as  that  for  which  plaintiff  had  a  lien  on  the  premises; 
that  defendant  had  requested  plaintiff  to  release  and  convey  his 
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'  interest  to  A.  and  H.»  and  that  he  had  done  so,  reserving  to  him- 
self a  lien  on  the  property  as  aforesaid.  The  declaration  then 
stated  that,  in  consideration  of  plaintiff  having  paid  the  said  money, 
and  having  released  and  conveyed  all  his  interest  to  A.  and  H., 
reserving  to  himself  the  said  lien,  defendant  undertook  and  agreed 
to  repay  him  (he  remainder  of  the  sum  so  paid  by  him:  Held,  on 
demurrer,  that  the  declaration  was  bad,  as  it  disclosed  no  conside- 
ration for  the  defendant's  promise.  Kaye  v.  DuUon^  2  D.  6^  L. 
291. 

3.  {Declaration  on  guarantee — Statement  of  consideration — Z>c- 
murrer,)  A  declaration  staled  that  an  action  was  depending  at 
the  suit  of  the  plaintiffs  against  D.;  that  D.  was  arrested  and  iu 
custody  of  the  sheriff  by  virtue  of  a  capias  duly  issued  in  the 
action  by  order  of  a  judge,  and  indorsed  for  bail  for  60/.;  that 
costs  and  charges  had  been  incurred  by  the  plaintiffs  in  the  prose- 
cution of  the  said  action ;  and  that  thereupon,  in  consideration  that 
plaintiffs  would  discharge  D.  out  of  custody,  the  defendant  pro- 
mised to  pay  the  plaintiff)  the  debt,  interest  and  costs  in  the 
action  against  D.  Averment,  that  plaintiffs  discharged  D.  Breach, 
non-payment.  Plea,  that  there  was  not  any  claim  or  demand  or 
cause  of  action  against  D.  in  respect  of  which  the  plaintifi&  could 
or  were  entitled  to  recover  in  the  action ;  that  plaintiffs,  by  dis- 
charging D.,  did  not  give  up  or  part  with  any  available  remedy, 
as  the  plaintiffs  then  well  knew ;  that  the  Arrest  and  proceedings 
were  colourable  only,  and  were  not  commenced  for  the  purpose  of 
trying  any  doubtful  or  contested  question  of  fact:  Held,  on  special 
demurrer  to  the  plea,  that  the  declaration  disclosed  a  sufficient  con- 
sideration; and  that  the  plea  was  no  answer,  as  it  did  not  show 
that  the  arrest  was  fraudulent  or  illegal.  Smith  v.  Monteiih^  2 
D.  6i  L.  358. 

4.  {Duplicity — Trespass — New  assignment — Demurrer,)  A  decla- 
ration in  trespass  alleged  that  the  defendants  on  a  certain  day  as- 
saulted the  plaintiff  and  imprisoned  him,  and  kept  and  detained 
him  so  imprisoned  for  a  long  time,  to  wit,  for  the  space  of  twenty- 
four  hours.  The  defendants  pleaded,  '*as  to  the  said  imprisoning 
the  plaintiff  and  keeping  and  detaining  him  in  prison,"  that  plain- 
tiff made  a  disturbance  in  and  outside  a  church  during  divine 
service  and  committed  a  breach  of  the  peace;  and  in  order  to  pre- 
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vent  such  disturbaoce  and  preserve  the  peace,  the  defendants  **did 
a  little  imprison  the  plaintiflTy  and  keep  and  detain  him  imprisoned 
for  a  reasonable  time  in  that  behalf,  to  wit,  until  he  ceased  such 
disturbance  and  breach  of  the  peace,  to  wit,  for  the  space  of  two 
hours."  The  plaintiff  replied  de  fi|;tirid,  and  also  new  assigned 
that  the  defendants  imprisoned  him  afler  he  ceased  the  disturb- 
ance and  breach  of  the  peace:  Held,  on  special  demurrer,  that  the 
replication  and  new  assignment  were  not  double.  Worth  v.  Ter^ 
ringtan,  2  D.  &  L.  352. 

5.  {DupUeUy — Trater — RepUeoHon — lAen  wider  ikefaeiof^  act 
— Demmrrer.)  Trover  for  certain  bales  of  silk.  Plea  as  to  four 
bales,  parcel,  du;.,  that  D.  A.  &  Co.  were  the  factors  of  the  plain- 
tiflb,  and  were  intrusted  by  them  with  certain  dock  warrants  for 
the  delivery  of  the  said  four  bales  of  silk;  that  D.  A.  <k  Co.  had 
/ipplied  to  the  defendant  for  an  advance  of  money  upon  the  pledge 
of  the  said  four  bales  of  silk;  that  it  was  agreed  between  the  de- 
fendant and  D.  A.  &  Co.,  that  D.  A.  &  Co.  should  pledge  with 
the  defendant  the  said  four  bales  of  silk  as  a  security  for  the  money. 
The  plea  ferther  alleged  the  delivery  of  the  dock  warrants,  the 
pledging  of  the  said  bales  of  silk,  and  an  advance  of  money  there- 
upon, and  so  justified  the  detaining  of  the  goods.  Replicatiou, 
that  D.  A.  &  Co.  were  not  so  intrusted  with  the  said  dock  war^ 
rants,  6ic,^  nor  did  they  agree  with  the  defendant  for  the  pledge 
of  the  said  four  bales  of  silk,  ^c:  Held  bad,  on  special  demurrer, 
for  duplicity.     Bonzi  v.  Stewart^  9  D.  &  L.  258. 

6.  (Farm  of  action— Money  had  and  received — Open  truH — Gene* 
ral  issue.)  The  plaintiff  assigned  to  the  defendants  by  deed  a 
debt  due  to  him,  upon  trust,  first,  to  pay  the  costs  and  charges  of 
the  trust  itself;  secondly,  to  pay  money  due  from  the  plaintiff  to  a 
banking  company,  not  exceeding  500/.;  thirdly,  to  pay  the  surplus, 
if  any,  to  the  plaintiff.  The  defendants  having  received  758/. 
under  this  deed,  the  plaintiff  brought  the  present  action  for  money 
had  and  received  to  his  use.  There  was  no  proof  of  any  account 
stated,  nor  of  the  precise  amount  to  which  the  plaintiff  would  be 
entitled:  Held,  first,  that  money  had  and  received  would  not  lie 
against  the  defendants,  as  the  trust  was  still  open;  secondly,  that 
the  defendants  might  avail  themselves  of  the  defence  that  the  con- 
tract was  by  deed,  under  the  general  issue.    The  proper  form  of 
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action  in  such  a  case,  is  covenant  upon  the  deed ;  per  Cresswell  J. 
Edwards  y.  BateSy  2  D.  &  L.  299. 

7.  {Immaterial  traverse — Partners — Authority  of  one  to  bind  the 
rest — Practice — Arrest  of  judgment.)  To  an  action  of  indebi- 
tatus assumpsit  for  money  received  by  the  defendants  for  the  use 
of  the  plaintiffs,  and  for  money  due  on  an  account  stated,  the  de- 
fendants pleaded  that  the  plaintifis  were  co-partners  in  trade;  that 
the  plaintiff  Gordon,  with  the  privity  of  the  other  plaintifis,  em- 
ployed the  defendants  to  sell  certain  personal  property  belonging 
to  the  plaintiffs  as  such  co-partners,  which  the  defendants  agreed 
to  do;  that  at  the  time  of  Gordon's  applying  to  the  defendants  to 
sell,  and  also  at  the  time  of  the  sale,  and  of  their  making  the 
advances  thereinaAer  melitioned,  they  believed  Gordon  to  be  the 
sole  owner  of  the  property,  and  that  he  had  full  authority  to  dis- 
pose of  it  as  his  own,  they  the  defendants  having  no  knowledge 
that  the  other  plaintiffs  had  any  interest  in  it;  that  afler  they  had 
been  so  employed  to  sell  the  property,  and  before  it  was  sold,  they 
did,  at  the  request  of  Gordon,  advance  to.  him  the  sums  of  money 
mentioned  in  the  plea,  upon  an  agreement  before  made  between 
them,  that  they  the  defendants  might  reimburse  themselves  out  of  the 
proceeds  of  the  property  to  be  so  sold,  and  that  the  advances  were 
made  on  the  faith  of  such  agreement,  and  not  otherwise ;  and  that 
they  did  afterwards  sell  the  said  property  for  Gordon,  "  the  other 
plaintiffs  at  the  said  several  times  aforesaid  suffering  and  per- 
mitting  the  said  Gordon  to  deal  therewith  as  his  own  sole  pro* 
perty^without  objection  or  interference*^'*  The  plea  then  justified 
the  retaining  the  money  to  reimburse  themselves  lor  such  advances 
under  that  agreement.  The  plaintiffs,  in  their  replication,  tra- 
versed the  allegation  in  italics.  After  verdict  for  the  plaintiffs  for 
the  full  amount :  Held,  on  motion  in  arrest  of  judgment,  that  the 
traverse  was  an  immaterial  one,  and  that  the  proper  course  was 
not  to  arrest  the  judgment,  but  to  award  a  repleader.  Gordon  v. 
Ellisy  2  D.  &  L.  308. 

8.  {Multifariousness — Replication.)  To  an  action  of  trover  by 
assignees  of  bankrupts,  the  defendants  pleaded  that  before  tho 
bankrupts  were  possessed  of  the  goods  as  in  the  declaration  men- 
tioned, they  the  defendants  held  and  were  possessed  of  them  as 
the  warehousemen  and  agents  of  the  persons  from  whom  the 


Digitized  by  LjOOQ IC 


BIOE8T  OV  XNOLISH  CASKS — COMMON    LAW.      143 

bankrupts  aAerwards  purchased  them»  F«  Brothers,  under  a  con- 
tract for  payment  by  bill  at  four  months ;  that  from  the  time  of 
the  purchase,  the  defendants  held  them  as  the  warehousemen  and 
agents  of  the  bankrupts,  that  the  bill  of  exchange  became  due 
before  the  bankruptcy,  that  the  bankrupts  being  unable  to  vnoei 
it,  it  was  thereupon  agreed  between  them  and  F.  Brothers,  in  con- 
sideration that  the  latter  would  forbear  to  take  proceedings  to  com- 
pel payment  of  the  bill,  and  would  accept  the  said  goods  in  satis- 
faction and  discharge  thereof,  that  the  bankrupts  should  re-transfer 
and  re-deliver  the  goods  to  them.  The  plea  then  averred  that  the 
defendants  had  notice  of  the  premises,  and  assented  to  the  ire- 
delivery  to  F.  Brothers,  that  before  the  bankruptcy  the  goods  were 
accordingly  re-transferred  and  re-delivered  to  them,  and  were 
accepted  by  them  in  satisfaction  of  the  bill  of  exchange,  and  that 
ajl  property  and  interest  in  the  goods  vested  in  and  became  the 
property  in  possession  of  F.  Brothers  by  a  re-delivery  thereof  to 
them  by  the  defendants,  by  authority  of  the  bankrupts  before  the 
bankruptcy,  and  that  therefore  the  defendants  refused  to  deliver 
the  goods  to  the  plaintifis  as  assignees,  which  was  the  conversion 
complained  of.  Replication,  that  it  was  not  agreed  between  the 
bankrupts  and  F.  Brothers  as  in  the  plea  mentioned,  nor  were  the 
goods  re-transferred,  re-delivered,  or  accepted  in  satisfaction  as 
therein  alleged,  concluding  to  the  country :  Held  bad,  on  special 
demurrer,  for  multifariousness.  De  Wolf  v.  Bevan^  IS  M.  &  W* 
160;  2D.  &^L.  345. 

9.  {Repleader.)  The  rule  that  a  repleader  is  never  awarded  in  fa- 
vour of  that  party  who  makes  the  first  fault  in  pleading,  only  holds 
where  the  immaterial  issue  is  found  against  the  party  who  made 
the  first  fault  in  pleading.     Gordon  v.  Elli$,  2  D.  &  L.  808. 

10.  {Trespass  de  bonis  asportatis — Existing  tenancy  at  time  of 
distress — Statement  of  demise — Demurrer.)  To  trespass  de  bonis 
asportatis,  the  defendant  pleaded,  that  before  the  said  time  when, 
&c.,  to  wit,  on  the  25th  June,  1843,  the  defendant  being  seized 
of  a  messuage,  demised  the  same  to  R.for  a  certain  term^  to  irti, 
a  term  of  three  yearSy  commencing  from  the  24th  of  June  in  that 
year,  at  a  certain  yearly  rent ;  that  before  the  said  time,  when, 
^ec,  and  during  the  said  demise  and  the  term  thereof  granted,  to 
wit,  on  the  25th  of  December,  1843,  a  certain  sum  of  the  rent 
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aforesaid,  for  a  certain  term,  to  wit,  a  quarter  of  a  year  of  the  said 
tenancy,  ending  on  the  day  and  year  last  aforesaid,  became  due, 
and  at  the  same  thne,  when,  &c.,  remained  in  arrear;  whereupon 
the  defendant,  at  the  said  time,  when,  &c.,  entered  and  distrained 
for  the  said  arrears  of  rent :  Held,  on  special  demurrer,  that  the 
plea  was  bad,  for  not  specifically  stating  that  the  tenancy  existed 
at  the  time  of  the  distress.  Quare^  if  the  demise  were  well  stated? 
Drew  V.  Every^  2  D.  &  L.  371. 

11.  (Variance.)  Assumpsit.  The  declaration  stated,  that,  in  con- 
sideration that  plaintiff  would  let  to  defendant  a  certain  messuage, 
together  with  certain  household  furniture,  linen,  &c.,  defendant 
promised  plaintiff  to  use  the  said  messuage  in  a  tenant-like  man- 
ner, and  take  due  care  of  the  furniture,  linen,  ^c,  and  at  the  ex- 
piration of  the  term  to  leave  the  said  household  furniture,  linen, 
&c.,  cleaned :  Held,  that  the  declaration  was  supported  by  proof 
that  the  furniture  was  clean  at  the  time  that  the  defendant  took 
possession  of  it,  and  that  he  agreed  to  leave  it  as  he  found  it. 
Stanley  v.  AgnetOy  12  M.  6c  W,  827. 

12.  (Breach  of  contract — Plaintiff^ 8  unfitness — Demurrer — Crene* 
ralitff  and  uncertainty,)  The  plaintiff  declared  upon  a  breach 
of  contract,  by  which  the  defendant  had  agreed  to  allow  her 
600Z.  a  year  for  her  maintenance  and  instruction,  until  he 
should  require  her  services  as  a  governess  of  his  children.  The 
defendant  pleaded  that  he  entered  into  the  promise  and  agreement 
in  the  belief  and  on  the  representation  by  the  plaintiff  that  she  was 
an  honest  and  moral  person,  and  a  fit  and  proper  person  for  the 
said  situation ;  that  before  any  breach  of  the  promise,  the  defendant 
discovered  that  the  plaintiff  had  become  and  was  an  immoral  and 
dishonest  person,  and  wholly  unfit  and  improper  for  the  said  situ- 
ation, and  a  person  whom  it  would  have  been  very  improper  and 
wrong  for  the  defendant  to  employ  as  governess  of  his  children,  and 
that  he  therefore  rescinded  the  contract  and  gave  her  notice  thereof: 
Held,  upon  special  demurrer,  that  the  plea  was  bad,  as  being  too 
general  and  uncertain.  Burgess  v.  Beaumont^  2  D.  &  L.  690;  8 
Scott  N.  R.  668. 

13.  (Covenant — Independent  substantive  allegation — Estoppel — 
Demurrer.)  In  covenant  upon  a  deed  demising  the  dividends  from 
railway  shares,  on  payment  of  a  certain  annual  rent,  the  (declaration 
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Stated  that  the  plaintiff  was  possessed  of  or  entitled  to  certain  rail- 
way shares,  and  then  set  oat  the  material  portions  of  the  deed 
(which  also  recited  that  the  plaintiff  was  possessed  of  the  railway 
shares),  and  the  defendant's  covenant  to  pay  the  rent,  and  alleged 
a  breach  of  that  covena&t.  The  deed  was  set  out  on  oyer.  The 
defendant  pleaded  that  the  plaintiff  was  not  possessed  of  or  entitled 
to  the  shares:  Held,  on  special  demurrer,  that  the  defendant  was 
estopped  by  the  deed  from  pleading  the  above  plea,  notwithstanding 
the  independent  substentive  allegation  in  the  declaration  that  the 
plaintiff  was  possessed  of  the  shares,  and  that  it  was  not  necessary 
to  reply  the  estoppel,  which  sufficiently  appeared  upon  the  plead- 
ii^B.  BtekM  V.  BrodUy^  2  D.  &  L.  586. 

14.  {DtMeripHon  qfuUUe — Tenamifrcm  ytar  to  ytar^  orfc^  a  term.) 
In  1769,  A.  being  tenant  for  life  of  certain  premises,  demised  them 
for  forty-six  years,  to  commence  on  the  expiration  of  a  former 
term,  expiring  in  1785 ;  in  1775,  A.  died.  In  1795,  the  term  granted 
by  A.  vested  by  assignment  in  B.Hwho  in  that  year  demised  the 
premises  to  C.  for  the  term  of  thirty-four  years  and  three  quarters. 
In  1812,  C.  demised  them  to  D.  for  eighteen  years  and  a  quarter, 
wanting  ten  days:  Held,  in  an  action  by  the  personal  represente- 
tives  of  C.  against  D.  for  a  breach  of  covenant,  in  not  repairing  the 
prenuses,  that  the  plaintiff  was  properly  described  in  the  declaration 
as  being  possessed  of  the  residue  of  the  term  of  thirty-four  years 
and  three  quarters,  and  of  the  reversion  expectant  on  the  deter*i 
mination  of  the  demise  to  the  defendant,  for  that  although  after  the 
death  of  A.,  B.  became  only  tenant  from  year  to  year  to  the  re- 
mainderman, yet  as  he  actually  continued  in  possession  during  the 
remainder  of  the  term  granted  to  him,  his  interest,  and  that  of  his 
underlessee,  might  be  described  in  pleading  either  as  an  estate 
from  year  to  year,  or  as  an  estate  for  the  term  of  years.  OxUjf  v. 
Jame9, 13  M.  &  W.  209. 

15.  (ZHipIfcily.)  To  assumpsit  by  indorsee  against  acceptor  of  a  bill 
of  exchange,  the  defendant  pleaded  that  she  delivered  the  bill  to  C. 
for  a  special  purpose,  and  that  C,  in  violation  of  good  faith  and 
contrary  to  the  said  special  purpose,  delivered  the  bill  to  the  plain- 
tiff; that  the  plaintiff,  at  the  time  of  the  delivery,  had  notice  of  the 
premises,  and  that  there  was  no  consideration  for  the  indorsement  to 
the  plaintiff:  Held  bad  for  duplicity.  Leaf^.  Rob9on,  2  D.  (Sc  L.  646. 

VOL.  VL  13 
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16.  {JudgmaU  recovered — Varianee,)  Upon  issue  jdned  on  plea  of 
nul  tiei  record,  (he  declaratbn  stated  generaHy  the  recovery  of  a 
judgment;  but  the  record  produced  showed  the  judgment  to  have 
been  signed  by  reason  of  default  in  payment  of  a  debt  by  instal- 
ments, as  directed  by  a  judge's  order :  Held,  no  variance.  HopJnn$ 
V.  FraneU,  2  D.  &  L.  664. 

17.  (ParHcvlan  of  demand,  kiflDeoniimed.)  A  declaration  in  debt 
contained  a  count  on  a  deed  of  covenant,  whereupon  15002.  was 
claimed  as  due  for  principal  and  interest,  and  also  a  count  on  an 
account  stated;  the  particulars  claimed  1179Z.  for  principal  and 
interest  due  on  the  covenant  s^  forth  in  the  former  count.  De- 
fendant pleaded  non  est  factum  to  the  former  count,  and  nunquam 

.  indebitatus  to  the  latter.  Before  the  trial  the  former  count  was 
struck  out,  but  the  pleadings  and  particulars  were  not  altered^ 
Held,  that  under  the  particulars  plaintiff  might  prove  a  written 
admission  of  11792.  being  due  for  principal  and  interest,  and  re- 
cover that  sum  on  the  accopnt  stated.  8iwmum$  v.  Wood,  5  Q.  B. 
170. 

1 9.  (RepUeaHon  of  Stahiie  of  IAmUaHon$  to  plea  of  sei-cfJ)  To  a 
declaration  in  assumpsit  the  defendant  pleaded  a  set-off  for  4002., 
alleging  that  the  sura  so  due  to  the  defendant  was  to  be  paid  by  the 
plaintiff  to  the  defendant  on  request,  and  exceeded  the  damages  sus- 
tained by  the  plaintiff  by  the  non-performance  of  the  pronuses  in 
the  declaration  mentioned;  to  which  the  plaintiff  replied,  th^t  the 
causes  of  set-off,  so  far  as  they  related  to  2342.,  did  not  nor  did 
any  of  them  accrue  to  the  defendant  within  six  years  before  the 
commencement  of  the  suit,  and  that  the  plaintiff  was  not  nor  is 
indebted  to  the  defendant  in  the  residue  of  the  said  sum  of  4002., 
or  any  part  thereof,  modo  et  formft,  concluding  with  prayer  of 
judgment.  8enMe,  that  the  replication  was  bad  in  form.  Fair* 
thome  V.  Donald,  13  M.  &  W.  424. 

19.  (Several  pleasJ)  In  case  for  an  injury  to  the  plaintiff's  reversion, 
the  first  count  of  the  declaration  charged  that  the  defendant  wrcmg- 
fully  and  unjustly,  without  the  leave  or  license  and  against  the  will 
of  the  plaintiff,  pulled  down,  damaged,  spoiled  and  destroyed  a 
chimney  and  a  wall,  parcel  of  the  plaintifTs  messuage;  the  second 
count  alleged  that  the  plaintiff's  messuage  was  an  ancient  messuage, 
and  that  certain  parts  thereof,  to  wit,  certain  walls  and  a  certain 
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chimney^  parcel  thereof,  adjoined  a  messuage  of  the  defeodant,  and 
in  part  rested  upon  and  were  of  right  in  part  supported  by  parts  of 
the  defendant's  messuage,  and  that  the  defendant  wrongfully  re- 
moved his  messuage  without  shoring  or  propping  up,  or  otherwise 
securing  or  taking  other  reasonable  and  proper  or  any  precautions 
to  support  or  secure  or  shore  up  the  said  walls  and  chimney  of  the 
plaintifTs  house,  so  as  to  prevent  the  same  from  giving  way,  &c., 
whereby  the  plaintiff's  messuage  was  injured ;  and  the  third  count 
charged  that  the  defendant  so  unskilfully  conducted  himself  in  the 
pulling  down  of  his  messuage,  that  divers  parts,  to  wit,  certain 
walls  and  a  certain  chimney  of  the  plaintiff's  messuage  became 
greatly  shaken,  weakened  and  injured.  The  court  allowed  the 
defendant  to  plead,  first,  to  the  first  count  not  guilty  by  statute; 
secondly,  to  the  first  count,  that  the  plaintiff's  chimney  was  a  pri- 
vate nuisance;  thirdly,  to  the  first  count,  that  the  plaintiff's  chim- 
ney was  a  public  nuisance;  fourthly,  to  the  second  and  third  counts, 
not  guilty;  fifthly,  to  the  second  count,  that  parts  of  the  plaintiff's 
messuage  were  not  of  right  supported  by  or  entitled  to  be  supported 
by  the  defendant's  messuage;  sixthly,  to  the  whole  declaration, 
leave  and  license.   Langford  v.  Woods^  6  Scott  N.  R.  869. 

20.  {Surplusage — Remitiitur — Excess — Certainiy.)  A  declaration 
in  debt  contained  a  count  which  set  out  a  deed  of  covenant,  dated 
21st  June,  1689,  for  payment  by  defendant  to  plaintiff  of  900/.  and 
interest  at  5/.  per  cent,  on  21st  June  then  next.  The  action  was 
commenced  and  declaration  dated  in  July,  1843.  Breach,  non-pay- 
ment of  the  900/.  .and  interest  on  21st  June,  1840,  and  that  there 
was  due  and  owing  a  large  sum,  to  wit,  1200/.,  whereby  an  action 
had  accrued,  &c. :  Held  good  on  motion  in  arrest  of  judgment;  first, 
because  it  did  not  appear  that  only  one  year's  interest  was  due  on 
21st  June,  1840;  secondly,  because  if  that  did  appear,  the  averment 
that  more  was  due  might  be  rejected  as  surplusage,  or  a  remittitur 
be  entered  for  the  excess.  Simmons  v*  Wood^  5  Q.  B.  170;  1  D. 
&  M.  855. 

POWER.  {ExeeuHon  of^  where  donee  of  power  grants  to  her  Atis- 
hand.)  A  marriage  settlement,  by  which  certain  land  was  con- 
veyed to  the  husband  for  life,  remainder  to  the  wife  for  life,  remain- 
der to  the  children  of  the  marriage  as  tenants  in  common  in  tail, 
contained  a  power  to  the  wife,  in  the  event  of  her  surviving  her 
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husbandy  to  lease  by  indentore  under  her  haod  and  seal  for  any 
term  not  exceeding  twenty-one  years  in  possession,  so  that  the  best 
annual  rent  should  be  reserved,  and  that  none  of  the  lessees  should 
be  dispunishable  of  waste  by  any  express  words  to  be  therein  con- 
tained, and  so  as  in  every  of  the  said  leases  there  should  be  con- 
tained a  clause  of  re-entry  for  non-payment  of  rent,  and  that  the 
lessees  should  seal  and  deliver  a  counterpart  thereof.  The  wife 
survived  her  husband,  and  married  the  defendant,  and  after  the 
marriage  demised  to  him,  by  indenture  under  her  hand  and  seal, 
at  a  rent  assumed  to  be  the  best  annual  rent,  the  property  com- 
prised in  the  settlement,  to  hold  for  fourteen  years,  from  the  14th 
of  October,  1884,  if  the  lessee  should  so  bug  live,  and  a  counter- 
part was  executed  by  the  defendant:  Ekid,  that  this  was  not  a  valid 
execution  of  the  power  as  against  the  tenants  in  tail  in  remainder, 
because  a  power  coupled  with  an  interest  requires  a  bargam  between 
independent  persons.  Doe  d.  Hariridge  v.  GUhert^  1  D.  &  M. 
429. 

PRESCRIPTION.  {StaiuU—PUa  not  atteging  a^iPffmaU  ''a$  of 
rightly  A  plea  in  trespass,  alleging  that  d^endant  and  all  other 
prior  occupiers  of  a  certain  tenement,  for  twenty  years  next  before 
the  commencement  of  the  suit,  have  had,  used  and  actually,  enjoyed 
without  interruption,  and  of  right  ought  to  have  bad,  used  And 
actually  enjoyed,  dec  a  way  through  the  Ipcus  in  quo:  Held,  bad 
after  verdict,  as  the  actual  enjoyment  was  not  allied  to  have  been 
had  under  the  right  claimed,  and  the  enjc^ment,  therefore,  was  not 
shown  to  be  ^as  of  right,"  according  to  stat.  2  dc  8  WilL  4,  c  71, 
s.  5.    Holford  v.  Hankinmm,  1  D.  &  M.  478. 

2.  {TotakeelajfiooMyawunmiJ)  A  plea  in  treqwss,  justifying  under 
a  claim,  that  defendant,  as  occupier  of  a  brick  kiln,  and  all  the 
occupiers  for  the  time  being  of  the  kiln  for  thirty  years  next  before 
the  commencement  of  the  suit,  had  a  right  to  and  did  take  away 
from  the  plaintiff's  close  in  every  year,  and  at  all  times  of  the 
year,  so  much  clay  as  was  at  any  time  required  by  him  and  them 
for  the  purpose  of  makrag  bricks :  Held  bad  on  motion  non  obstante 
veredicto,  as  the  daim  was  an  indefinite  claim  to  all  the  clay  of  the 
close.     dayUm  r.  Corby,  1  D.  &  M.  449. 

PROMISSORY  NOTE.  (Guarantee  for  payment  of— Notice  of 
dUhonowr.)  A  party  who  guarantees  the  payment  of  a  promis- 
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sory  note,  if  it  be  not  paid  at  maturity  by  the  maker,  is  not  enti- 
tled to  notice  of  the  dishonour  of  the  note.  Walton  v.  MaseaUj 
13  M.  &  W.  72. 

2.  (Pleading — Action  against  surety — Traverse  of  request  to  pap 
— Demurrer.)  A  decFaration  stated  that  one  J.  was  indebted  to 
the  plaintiff  in  17/.  ll«.,  and  thereupon,  in  consideration  that  the 
plaintiff  would,  for  and  on  account  of  the  said  sum,  accept  the* 
joint  and  several  promissory  note  of  J.  and  one  E.  for  payment  of 
17/.  11«.,  six  months  ader  date,  and  would  thereby  give  time  to 
J.  for  payment  of  the  said  debt,  the  defendant  promised  to  pay  the 
sum  of  17/.  lis.  if  the  said  promissory  note  were  not  duly  hon- 
oured and  paid.  It  then  averred  the  acceptance  of  the  note  and 
the  non-payment  of  it  when  due,  although  the  said  J.  and  E.  were 
aderwards  requested  so  to  do ;  and  notice  of  the  promise  to  the 
defendant;  and  alleged  for  breach  the  non-payment  of  17Z.  lit. 
by  the  defendant.  The  plea  traversed  the  request  to  J.  and  E. 
Held,  on  demurrer,  that  the  plea  was  bad.    /6.,  2  D.  &  L.  410. 

3.  {Pleading — Liability  of  surety.)  Assumpsit  by  payee  against 
maker  of  a  promissory  note :  plea,  that  the  note  was  made  and 
delivered  to  the  plaintiff  by  the  defendant  jointly  with  and  as  surety 
for  J.  S.  for  securing  the  repayment  of  a  loan  to  J.  S.  of  20Z.  by 
a  friendly  society;  that  the  said  loan  was  made  in  the  ordinary 
way  of  business  of  the  society,  and  not  otherwise;  and  that  accord- 
ing to  the  rules  of  the  society,  the  said  loan  was  to  be  repaid  by 
J.  S.  by  weekly  instalments  of  89.,  and  discount  at  the  rate  of  2«. 
in  the  pound,  and  no  more,  was  (t>  be  charged  for  the  forbearance 
of  the  money,  to  be  deducted  from  the  20/.  at  the  time  of  its  ad- 
vance, and  that  the  society  wrongfully  and  fraudulently^  contrary^ 
to  its  rules,  and  without  the  defendant's  consent,  deducted  a  larger 
sum  as  discount  than  2s.  in  the  pound :  Held'  bad  on  special  de- 
murrer.    Brown  v.  Wilkinson^  13  M.  &  W.  14^ 

4.  (  What  is  a  promissory  note.)  A  note  was  made  in  the  following 
form : — "  On  demand,  I  promise  to  pay  W.  S.  60/.  in  considera- 
tion of  foregoing  and  forbearing  an  action  in  the  Q.  B.  for  damages 
ascertained  by  consent  to  amount  to  that  sum,  by  reason  of  the 
injury  sustained  by  his  wife  in  respect  of  my  liability  for  non-repair 
of  a  footway :"  Held,  that  the  instrumment  appeared  to  be  made 

13* 
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on  an  executed  consideititiony  and  was  a  valid  promissory  note. 
Shenton  v.  James,  5  Q.  B.  199;  1  D.  &  M.  331. 

REPLEVIN.  (Evidence — Competent  toitneu.)  In  replevin  the 
defendants  made  cognizance,  first,  as  bailiiis  of  A.  and  B., 
secondly,  as  bailifis  of  A. :  Held,  that  B.  was  not  a  competent 
witness  for  the  defendant  to  sustain  the  second  cognizance,  though 
the  defendants  gave  no  evidence  to  sustain  the  first  cognizance, 
and  ofiered  to  abandon  it  Girdlestone  v.  M^Gowran,  1  Car.  6i 
K.702. 

2.  (iVofi  tenuit  and  riens  in  arrear  to  action  by  lessor^  where  rent 
claimed  by  mortgagee,)  Where  the  lessor  of  premises  at  a  rent 
payable  quarterly  had  given  a  written  authority  to  a  mortgagee  to 
receive  rent  from  the  lessee,  and  the  mortgagee  had  given  notice 
to  the  lessee  to  pay  such  rent  to  no  one  but  him,  and  the  lessee 
had  paid  the  mortgagee  such  rent  from  time  to  time,  and  there  was 
still  an  arrear  of  interest  due  from  lessor  on  the  mortgage:  Held, 
that  these  facts  furnished  no  defence  under  non  tenuit  and  riens  in 
arrear,  pleaded  by  the  lessee  to  an  avowry  of  the  lessor  in  respect 
of  a  quarter's  rent  which  the  lessee  had  not  paid  to  any  one. 
Wheeler  v.  Branscombe,  1  D.  &  M.  406. 

SALE.  (Contract  for — Rescinding — Property  not  vesting — ExC' 
eution.)  The  plaintiff  let  to  D.  a  house  and  the  furniture  therein 
for  six  months;  during  that  period  the  plaintiff  and  D.  entered  into 
a  written  contract,  whereby  the  plaintiff  agreed  to  sell  the  house 
and  furniture  to  D.,  the  purchase-money  to  be  paid  on  the  com- 
pletion of  a  good  title  by  the  plaintiff:  before  the  con>pletion  of  a 
good  title,  the  contract  was  rescinded  by  consent  of  both  parties: 
Held,  that  under  this  contract,  the  furniture  never  vested  in  D.  as 
his  property,  und  therefore  could  not  be  taken  under  an  execution 
against  him.     Lanyon  v.  Toogood^  13  M.  &  W.  27. 

2.  (Action  for  goods  bargained  and  sold,  when  maintainable 
— Sale  at  an  auction — Title  of  vendor.)  A  purchaser  at  an 
auction  can,  before  payment,  make  a  complete  bargain  and  sale  of 
the  article  which  he  has  bought,  to  a  third  party,  so  as  to  maintain 
an  action  for  goods  bargained  and  sold.  Scott  v.  England,  2  D. 
&  L.  520. 

3.  (Assumpsit — Uselessness  of  chattel  when  no  defence  to  an  action 
for  the  price.)     Where  defendant  orders  of  plaintiff  a  machine, 
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previously  known  and  asoortainedy  for  which  plaintiff  had  a  patent, 
it  18  no  answer  to  an  action  for  the  price  of  the  machine,  that  it  did 
not  answer  the  purpose  specified  in  the  patent,  although  it  is  not 
shown  that  the  defendant  had  had  previous  opportunities  of  ezer* 
cbing  his  judgment  as  to  the  usefulness  of  the  machine.  OKpkani 
Y.  Barley,  1  D.  &  M.  373. 
4.  {Stoppage  in  tranntu.)  The  declaration  stated  that  the  defend- 
ants sold  to  the  plaintiffs  a  certain  quantity  of  wheat  at  a  certain 
price;  that  the  defendants,  by  order  of  the  plaintiflb,  shipped  the 
same  on  board  a  certain  vessel  to  be  carried  to  Maidstone,  for  the 
account  and  at  the  risk  of  the  plaintiffii,  there  to  be  delivered  to  the 
plaintifl^;  that  the  defendants  parted  with  the  possession  of  the 
wheat,  and  delivered  the  same  out  of  their  possession  to  the  master 
of  the  vessel,  who  leceived  the  same,  and  had  the  possession 
thereof  for  the  purposes  last  aforesaid ;  that  the  master  signed  a 
bill  of  lading  to  deliver  the  said  wheat  to  the  order  of  the  defend- 
ants,  and  that  the  defendants  indorsed  such  bill  of  lading  to  the 
plaintifii,  and  signed  an  invoice  of  the  wheat,  and  sent  the  invoice 
and  bill  of  lading  so  indorsed  to  the  plaintiffs  in  a  letter,  requiring 
them  to  remit  the  amount  of  the  invoice  and  the  charges  of  insu- 
rance in  course;  which  letter,  with  the  invoice  and  bill  of  lading  so 
indorsed,  were  received  by  the  plaintiffs;  and  the  declaration  then 
assigned  as  a  breach  of  the  contract,  that  the  plaintiff  being  the 
holders  of  the  bill  of  lading,  and  not  being  bankrupts  or  insolvents, 
but  being  lawfully  entitled  to  have  the  wheat  delivered  to  them,  the 
defendants,  without  the  license  and  against  the  will  of  the  plaintifl^, 
revoked  and  rescinded  the  sale,  and  caused  the  wheat  to  be  stopped 
in  its  passage  to  the  plaintiffs,  and  forthwith  upon  such  stoppage, 
and  without  giving  notice  of  their  intern  ion,  hindered  the  wheat 
from  being  delivered  to  them,  &c  The  defendants  pleaded 
(amongst  other  pleas)  that  the  plaintiffs  bought  and  the  defendants 
sold  the  wheat  upon  the  terms  and  conditions  for  the  payment 
thereof  as  follows,  namely,  that  the  payment  thereof  should  be 
made  by  a  banker's  drafl  on  London,  at  two  months  date,  to  be 
remitted  by  the  plaintifis  to  the  defendants  upon  receipt  by  the 
plaintiffs  of  the  invoice  and  bill  of  lading;  that  the  plaintiffs  re- 
ceived the  invoice  and  bill  of  lading,  but  did  not,  on  such  receipt 
thereof,  remit  or  ofier  to  remit  to  the  defendants  any  banker^s 
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drafl  OD  LondoD  for  the  payment  of  the  pricey  but  failed  and  ne- 
glectied  80  to  do,  contrary  to  their  said  agreement^  whereupon  the 
defendants  caused  the  wheat  to  be  stopped,  and  prevented  the  same 
from  being  delivered  to  the  plaintiffs  as  they  lawfully  might: 
Held — reversing  the  judgment  of  the  court  of  conunon  pleaa — that 
by  the  delivery  of  the  wheat  to  the  master  of  the  vessel,  for  the 
account  and  at  the  risk  of  the  plaintifis,  and  the  transmission  of  the 
bill  of  lading  indorsed  to  them,  the  defendants  had  so  parted  with 
the  property  and  right  of  possession  of  the  wheat  as  to  disentitle 
them  to  intercept  the  delivery  for  default  of  the  plaintiffs  in  the 
performance  of  their  part  of  the  contract  by  not  remitting  the 
banker's  draA.  WilfMkurti  v.  Bowker^  8  Scott  N.  R.  571. 
6.  {Vendor  and  pvrchaaer — Title  to  leaseholda.)  By  particulars  of 
sale  the  property  to  be  sold  was  'described  as  comprising  *'  a  long 
established  farrier's  shop,  and  a  dwelling-house  with  various 
rooms  and  offices  over,  for  many  years  occupied  by  the  present 
respectable  tenant  under  a  twenty -one  year's  lease,  nine  of  which 
will  be  unexpired  at  Lady-day,  1643,  at  a  rent  per  annum  of  48/., 
the  tenant  paying  the  sewer  and  all  other  rates,  and  held  by  lease 
for  a  term  of  sixty -four  years,  at  a  ground  rent  of  8/.  Qs"  By  the 
abstract  defivered  to  the  purchaser,  it  appeared  that  one  Burton, 
by  indenture  of  the  30th  of  September,  1817,(femiaed  the  premises 
in  question  to  the  defendant  for  eighty-nine  years,  less  twenty-one 
days,  from  Michaelmas,  1817,  with  various  covenants  to  be  per* 
formed  by  the  defendant,  his  heirs  and  assigns;  that  the  defendant, 
on  the  25th  of  March,  1820,  mortgaged  the  premises  for  the  resi- 
due of  the  term,  to  secure  487/.  interest-,  to  Scott  and  George  Aus- 
tin; and  that,  by  indenture  of  the  2d  of  April,  1831,  the  defendant 
demised  the  premises  to  one  Crosden  for  twenty-one  years,  less 
eight  days,  at  the  yearly  rent  of  48/.,  with  covenants  on  the  part 
of  Grosden  similar  to  those  entered  into  by  the  defendant  in  the 
indenture  of  the  30th  of  September,  1817.  Upon  a  special  case 
stating  the  facts  for  the  opinion  of  the  court,  it  appeared  that  the 
mortgagees  were  willing  to  execute  any  conveyance  that  might  be 
requisite  fur  the  purpose  of  making  a  good  title  to  the  purchaser : 
Held,  that  under  these  circumstances,  the  vendor  was  in  a  situation 
to  make  a  good  title  to  the  premises  sold ;  the  lease  to  Gosden, 
though  originally  a  lease  by  estoppel  only,  being  by  the  concur- 
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reoce  of  the  mortgagees  turned  ioto  a  lease  in  interest.  Webb  y. 
AusUn^  8  Scott  N.  R.  419. 
SHIP.  (Bill  of  lading— Eftet  of  indorsement  and  delivery  of— 
Factors'  Act.)  The  delivery  of  a  bill  of  lading  indorsed  puts  it 
in  the  power  of  the  indorsee  to  transfer  the  property  to  a  bon&  fide 
purchaser  for  a  valuable  consideration,  and  deprives  the  original 
owner  of  any  right  of  stoppage  in  transitu;  but  as  between  the  ori- 
ginal parties,  the  consignor  and  consignee,  the  question  whether  the 
property  passed  will  depend  upon  what  the  real  contract  was.  J. 
and  T.  Lloyd,  of  Leghorn,  shipped,  pursuant  to  an  order  from 
Hunter  dc  Co.,  merchants  in  London,  a  cargo  of  beans  in  sacks, 
per  the  ship  Agnes.  Advice  of  the  shipment  was  sent  by  J.  and 
T.  Lloyd  to  Hunter  dc  Co.  through  the  plaintiff  (through  whom  the 
order  for  the  beans  had  been  given),  together  with  an  invoice  and  a 
bill  of  lading  for  8032  sacks  of  beans,  making  the  same  deliverable 
to  the  order  of  the  shippers,  and  by  them  indorsed  in  blank ;  and 
also  two  bills  of  exchange  drawn  by  them  upon  Hunter  &  Co.,  the 
one  for  589/.  9«.  IJ.,  the  other  for  317/.  lAa.  M.;  the  shipment 
exceeded  the  order  given  by  Hunter  &  Co.  by  the  amount  of  the 
lesser  bill.  The  plaintiff,  who  was  the  London  agent  of  J.  and  T. 
Lloyd,  called  upon  Hunter  dc  Co.  to  accept  the  bills,  but  they  ac* 
oepted  only  the  larger  bill,  giving  the  plaintiff  a  letter  acknow- 
ledging a  portion  of  the  cargo  equal  in  value  to  the  lesser  bill 
(which  the  plaintiff  had  accepted  and  paid  at  maturity)  to  be  his, 
and  at  the  same  time  a  delivery  order  addressed  to  the  captain  of 
the  Agnes,  requesting  him  to  deliver  to  the  bearer  1442}  sacks  of 
beans,  ex  Agnes.  The  plaintiff  thereupon  handed  the  bill  of  lading 
of  the  whole  cargo  to  Hunter  dc  Co.  Before  the  arrival  of  the 
beans  the  plaintiff  sold  the  1442)  sacks  to  one. Thomas,  to  whom 
he  gave  Hunter  &  Co.'s  letter  and  delivery  order.  Thomas  after- 
wards obtained  from  the  defendant  an  advance  of  1000/.  upon  the 
security  of  two  bills  of  lading  of  two  cargoes  of  oats,  and  the  letter 
and  delivery  order  for  the  beans  signed  by  Hunter  &  Ca,  at  the 
same  time  explaining  to  the  defendant  that  Hunter  &  Co.  held  the 
bill  of  lading  for  the  entire  cargo  of  the  beans.  Before  the  arrival 
of  the  Agnes,  and  before  Thomas's  acceptance  became  due,,  he 
stopped  payment,  and  a  fiat  of  bankruptcy  afterwards  issued 
against  him.    On  the  arrival  of  the  Agnes,  viz.  on  the  2d  July, 
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1841 » the  plaiotiff  gave  notice  to  the  captain  not  to  deliver  the 
beans  to  the  order  of  Hunter  6&  Co.  That  portion  of  the  cargo 
which  belonged  to  Hunter  &  Co.  was  delivered  to  them;  the 
remainder  was  delivered  to  the  defendant  under  an  indemnity. 
Hunter  &  Co.  having,  after  the  receipt  of  their  own  portion  of  the 
beans,  indorsed  on  the  bill  of  lading  the  following  memorandum — 
"  the  remainder  are  to  be  delivered  to  the  holder  of  an  order  lor 
1442}  sacks  of  beans,  signed  by  us,  and  dated  London,  1841.'' 
Aller  the  delivery  to  Hunter  &  Co.  of  their  portion  of  the  cargo, 
and  before  the  delivery  of  the  residue  to  the  defendant,  the  plaintiff 
again  demanded  such  residue  of  the  captain,  tendering  him  the 
freight  and  charges  due  in  respect  thereof.  Held,  that  on  the  de- 
livery to  Hunter  &  Co.  of  their  share  of  the  beans,  the  property 
in  the  residue  of  the  cargo  vested  in  the  plaintiff,  who  was  entitled 
to  maintain  trover  for  its  subsequent  conversion,  provided  he  had 
the  right  to  stop  the  beans  in  transitu,  and  had  duty  exercised  that 
right;  and  that,  under  the  circumstances  above  disclosed,  he  had 
such  right,  and  had  duly  exercised  it,  though  at  the  time  of  the 
stoppage  the  property  in  the  beans  had  not  vested  in  him,  but  only 
an  interest  in  and  right  to  receive  a  certain  portion  of  the  cargo, 
to  be  afterwards  ascertained.  And  held,  that  the  agreement  be- 
tween the  plaintiff  and  Thomas,  coupled  with  the  delivery  order 
signed  by  the  indorsers  of  the  bill  of  lading  and  the  subsequent 
transfer  of  the  rights  of  Thomas  to  the  defendant  for  a  valuable 
consideration,  did  not  put  an  end  to  the  right  of  stoppage  in  transitu. 
Held  also,  that  Thomas  was  not  a  person  intrusted  with  a  delivery 
order  within  the  meaning  of  the  6  Geo.  4,  c.  94,  s.  92.  Jenkyng 
V.  Usbome,  8  Scott  N.  R.  505. 
2.  {Charter-party — Delay  in  sailing  y  how  far  a  defence  to  an  action 
for  freight.)  A  declaration  on  a  charter-party  stated  that  it  was 
agreed  between  the  plaintiff  and  the  defendants,  that  the  plaintiff's 
ship  should  load  from  the  agents  of  the  defendants  at  Nantes  a  full 
cargo  of  wheat,  and  deliver  the  same  at  London  on  being  paid 
freight;  that  the  ship  went  to  Nantes,  and  that  defendants  refused 
to  load  a  cargo.  Plea,  that  the  charter-party  was  entered  into  at 
London  while  the  ship  was  at  London,  and  that  the  plaintiff  without 
defendants'  consent  sailed  from  London  to  Newcastle,  and  thence 
to  other  places  than  Nantes,  by  which  the  ship  did  not  arrive  at 
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Naotes  **  within  a  reasonable  and  proper  time  in  that  behalf**  but 
**  a  long  and  onreasonable  time,  to  wit,  thirty-eight  days  after  she 
would  have  arrived  at  Nantes  according  to  the  usual  length  of  the 
voyage,  if  she  had  sailed  direct.**  Held,  on  special  demurrer,  that 
the  plea  was  bad,  as  it  did  not  appear  that  defendants  had  in  eon* 
sequence  of  the  delay  lost  the  benefit  of  the  voyage-  Clip§kam  v. 
Ferltie,  1  D.  ^  M.  848. 

8.  (Ckarier'fart^f^Duip  ofcapiaim  on  hrtaek  cf.)  By  a  charter- 
party  it  was  stipulated  that  a  ship  should  proceed  to  Limerick  with 
her  then  present  cargo,  and  there  take  a  cargo  of  oats  for  London 
at  a  freight  of  2s.  8d.  a  quarter,  six  days  being  alkmed  for  load- 
ing at  Limerick;  before  the  expiration  of  the  six  days,  the  freight- 
er's agent  ofieied  the  captain  a  cargo  at  2s.  M.,  and  said  that  the 
freighter's  broker  would  pay  the  difierence;  the  captain  refused  to 
t|dce  anything  not  according  to  the  terms  of  the  charter-party. 

•  Held,  that  as  the  contract  had  not  then  been  broken  by  the  de- 
fendant, the  captain  was  not  bound  to  aooept  this  ofier,  but  that  if 
the  contract  had  been  broken  by  the  freighter  not  putting  any  cargo 
on  board  within  the  six  days,  it  would  have  been  the  captain's 
duty  to  have  taken  a  cargo  at  the  most  he  could  get,  so  that  the 
damages  to  be  paid  by  the  freighter  should  be  reduced  as  much 
as  possible.    Harries  v.  Edwumds^  1  Car.  de  K.  686.. 

4.  {Freigki — CM#frtreljofi  if  eatUraei  to  procure.)  The  defendants, 
riiip  brokers,  engaged  for  a  certain  commission  to  procure  for  the 
plaintiff's  ship  a  full  cargo  for  Sydney,  **  the  rates  of  freight  for 
which  would  average  40«.  per  ton,  and  at  least  niao'cabin  passen- 
gers, passage  money  average  75/."  In  an  action  for  a  breach  of 
this  agreement :  Held,  that  the  words  cargo  and  freight  in  their 
natural  and  ordinary  meaning,  referred  to  goods  only,  and  conse- 
quently that  the  defendants  were  not  at  liberty  to  add  to  the  freight 
the  pivraage  money  received  from  steerage  passengers  (deducting 
for  their  diet,  and  the  space  occupied  by  them),  in  order  to  make 
up  the  stipulated  average  of  40s.  per  ton.  Lewie  v.  MarehaU^  8 
Scott  N.  R.  477. 

6.  {Freight^  liability  to.)  A  cargo  of  rice  shipped  at  Batavia  was 
by  the  bill  of  lading  to  be  delivered  at  Rotterdam  to  the  plaintiff, 
he  paying  freight  for  the  same.  The  vessd  having  encountered  a 
hurricane,  was  compelled  to  put  into  the  Ifauritius,  where  the  rice 
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having  been  found  to  be  damaged  and  in  a  state  of  rapid  patreiac- 
tion,  was  of  necessity  sold  by  the  master,  who  acted  bon&  fide»  but 
without  the  knowledge  of  either  the  shipper  or  shipowner.  Held, 
under  the  above  circumstances,  that  no  freight  was  due  either  for 
the  whole  voyage,  or  pro  rstk  itineris.  Vlierboam  v.  Chapman^ 
13  M.^  W.  230. 

6.  {Ituurance — Pleading — Ondssion  of  tea^wortkineu — Statement 
ofloU.)  In  assumpsit  against  the  underwriters  of  a  policy  of  in- 
surance for  a  total  loss,  the  declaration  stated  that  the  defendants 
agreed  that  the  ship  should  be  considered  and  was  thereby  allowed 
to  be  seaworthy  in  her  hull,  tackle,  and  materials  for  the  voyage, 
the  insured  declaring  that  to  the  best  of  their  belief,  and  according 
to  their  knowledge  and  information,  the  ship  at  the  time  of  the  in- 
surance was  in  all  respects  seaworthy  for  the  voyage.  It  then 
allied  the  efl^ting  of  the  policy,  and  that  the  vessel  during  her 
voyage,  by  stormy  winds  and  tempestuous  weather,  and  by  the 
force  and  violence  of  the  winds  and  waves,  became  leaky,  strained, 
riven,  and  damaged,  insomuch  that  by  means  thereof  it  became 
necessary  for  her  preservation  for  her  to  sail  to  the  nearest  port 
of  safety,  to  wit,  the  harbour  of  O.,  that  on  her  arrival  at  Gam- 
bia she  was'  unfit  to  prosecute  her  voyage  without  being  repaired 
and  refitted,  that  she  was  found  to  be  unseaworthy,  and  unfit  to 
prosecute  her  voyage  unless  great  repairs  were  done  upon  her, 
that  such  repairs  could  not  be  done  at  O.,  that  it  was  not  pottsiUe 
to  obtain  any  repairs  sufficient  to  enable  her  to  proceed  on  her 
voyage,  or  to  proceed  to  any  other  port  to  be  repaired,  that  it  be- 
came expedient  and  necessary  to  abandon  the  voyage,  and  to  sell 
the  ship,  And  that  the  ship  was  sold,  by  means  of  which  said  pre- 
mises the  voyage  was  not  performed,  and  that  the  vessel  was 
wholly  lost  to  the  plaintiff.  Held,  that  whether  the  loss  of  the  ves- 
sel was  occasioned  by  unseaworthiness  or  by  perils  of  the  see,  the 
defendants  were  bound  by  their  admission,  and  could  not  dispute 
th^  seaworthiness.  Held  also,  on  motion  in  arrest  of  judgment, 
that  it  sufficiently  appeared  that  the  loss  of  the  vessel  was  occa- 
sioned by  the  perils  insured  against.  ParJUt  v.  TAompsoit,  13 
M.  &  W.  892. 

STATUTE  OF  LIMITATIONS.  {8tai.  24-8  WiU.  4,  c.  27,  a. 
6, 14 — Proof  of  payment  of  rent  hy  acknowledgment  of  party 
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Ikraugh  wham  party  in  possesdim  elaim$.)  Lessor  of  plaintiff  ia 
ejectment  proved  a  conveyance  of  the  land  to  himself  fifty  years 
before  the  action  brought;  he  had  not  occupied,  but  a  person 
who  had  occupied  proved  payment  of  rent  by  himself  to  lessor  of 
plaintiff  within  thirty-three  years  of  the  action  brought,  at  which 
time  H.  came  into  occupation.  No  lease  to  H.  was  shown.  It 
was  proved  that,  within  twenty  years  before  action  brought,  H., 
being  in  possession,  declared  that  he  was  then  paying  rent  to  the 
lessor  of  the  plaintiff,  and  that  afterwards,  and  before  action 
brought,  defendant  had  said  that  he  was  tenant  to  H.  H.  died  be- 
fore the  trial :  Held,  that  plaintiff  was  not  barred  by  stat.  3  df  4 
Will.  4,  c  27,  s.  2,  payment  of  rent  being  duly  proved  by  H.'s 
admission,  so  as  to  satisfy  sect.  8,  and  defendant  being  bound  by 
the  evidence,  which  was  good  as  against  H.;  and  that  sect.  14, 
which  requires  acknowledgments  of  title  to  be  in  writing,  was  in- 
applicable to  this  case.    Doe  d.  Spencer  v.  Beeketif  4  Q.  B.  601. 

TROVER.  {Conversion.)  A  horse  of  the  plaintiff  was  confined  in 
the  farm-yard  of  the  defendant,  at  which  he  did  not  reside,  and 
the  defendant's  farm  bailiff,  who  resided  at  this  farm,  directed  the 
horse  to  be  sold  at  a  neighbouring  market,  Whether  in  trover 
this  is  evidence  of  a  conversion  by  the  defendant,  ftMsre.  Maekell 
T.  Ellisy  1  Car.  de  K.  682. 

2.  (When  maintainable — Stolen  hooks.)  Books  were  stolen  from 
A.,  which  were  afterwards  bought  by  B.,  who  did  not  know  that 
they  were  stolen :  Held,  that  A.  might  maintain  trover  for  them 
against  B.,  although  A.  had  taken  no  steps  towards  bringing  the 
thief  to  justice.     WkiU  v.  SpeUigue^  1  Car.  &  K.  678. 

USE  AND  OCCUPATION.  {Where  not  maintainabU.)  .The  do^ 
fendant  and  another  person  conveyed  to  the  plaintiff  an  undivided 
moiety  of  several  houses,  of  which  they  were  seised  as  devisees  in 
trust ;  of  one  of  these  houses  the  defendant  had  long  before  been 
in  possession,  and  continued  to  occupy  it  after  the  conveyance : 
Held,  that  such  an  occupation  did  not  of  itself  entitle  the  plaintiff 
to  sue  him  for  use  and  occupation.    Tew  v.  Jones^  13  M.  dc  W.  12. 

VENDOR  AND  PURCHASER.  {Right  of  purchaser  to  profits.) 
The  plaintiff,  on  the  26th  of  April,  1843,  agreed  to  purchase  the 
manor  of  S.  from  the  defendant,  and  to  complete  the  purchase  ac- 
cording to  certain  conditions  of  sale,  and  upon  the  purchase  taking 
VOL.  yi.  14 
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place,  agreed  to  sign  an  agreement  for  payment  of  the  purchase 
money  on  or  before  the  24th  of  July,  1843.  It  was  also  agreed, 
that  on  the  completion  of  the  purchase,  the  purchaser  should  be 
entitled  to  the  rents  and  profits  of  such  parts  of  the  estate  as  were 
let  from  the  24th  of  June,  1848.  The  day  of  completing  the  pur- 
chase was,  for  the  convenience  of  the  purchaser,  altered  from  the 
24th  of  June  to  the  24th  of  July.  A  tenant  of  certain  copyhold 
premises,  parcel  of  the  manor  of  S.,  having  died  seised  thereof  in 
1836,  the  admittance  of  the  parties  entitled  to  be  admitted  was 
postpone  from  time  to  time  at  their  request,  and  did  not  take 
place  till  the  1st  July,  1843;  and  in  December  of  the  same  year, 
the  fine  was  paid  to  the  defendant.  The  conveyance  of  the  manor 
to  the  plaintiff  was  executed  by  the  vendor  in  August,  1843,  and 
the  purchase-money  was  paid  in  the  following  September.  An 
action  for  money  had  and  received  having  been  brouglit  by  the 
purchaser  against  the  vendor,  to  recover  the  fine :  Held,  that  the 
plaintiff  was  not  entitled  to  recover.  Earl  of  Hardwicke  ▼.  Lord 
Sandyi,  12  M.  &  W.  761. 
2.  (  Variance  between  bovght  and  told  notes^  efect  of-^Leave  and  • 
licente — Debt — Detinue.)  Declaration:  detinue  of  goods,  and  an 
indebitatus  count  in  debt  for  goods  sold  and  delivered.  Pleas  as  to 
the  detinue,  non  detiuent;  plaintiffs  not  possessed;  leave  and 
license :  as  to  the  debt,  never  indebted ;  payment  afier  cause  of 
action  accrued,  and  receipt  of  a  bill  in  satisfaction  aAer  cause  of 
action  accrued.  Issues  thereon.  It  was  proved  that  F.,  a  broker, 
being  authorial  by  plaintiffs  to  ofier  for  sale  goods  of  theirs  in 
dock,  reported  to  them  an  ofier  from  defendants,  which  plaintiffs 
agreed  to,  if  for  cash  with  the  usual  prompt,  which  meant  in  the  par- 
ticular trade  cash  on  delivery  at  the  end  of  two  months,  subject  to  a 
discount  on  earlier  delivery.  F.,  acting  as  broker  for  both  parties, 
sold  the  goods  to  defendants  without  disclosing  plaintiffs*  names, 
and  delivered  to  plaintiffs  a. sold  note,  stating  the  contract  as 
**  prompt  two  months  ;*'  whereupon  plaintiffs  indorsed  and  deliver- 
ed to  F.  the  delivery  warrant.  F.  aflerwards  gave  defendants  a 
bought  note,  stating  the  contract  "  prompt-bill  at  two  months,'' 
and  handed  to  them  the  delivery  warrants,  under  which  they  ob* 
tained  the  goods ;  he  at  the  same  time  drew  on  them  a  two  months 
bill  for  the  amount,  which  they  accepted  and  paid  when  due.    F. 
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negotiated  the  bill,  and  appropriated  the  proceeds  to  his  own  use. 
Plaintiffs,  on  the  expiration  of  the  prompt,  and  aAer  payment  of 
the  bill,  being  then  ignorant  both  of  the  variance  between  the 
notes  and  the  payment  by  bill,  applied  to  defendants  for  payment, 
which  was  refused.  Plaintiffs  made  no  specific  demand  of  the 
goods.  Verdict  for  defeudants:  Held,  on  rule  to  enter  verdict  for 
plaintiffs,  that  the  variance  between  the  bought  and  sold  notes  being 
material,  there  was  no  contract ;  that  the  delivery  by  plaintifli 
bdng  on  the  supposition  that  there  was  a  binding  contract  on  the 
terms  of  the  sold  note,  did  not  make  out  the  plea  of  leave  and 
lio^se,  and  that  plaintiffs  were  entitled  to  a  verdict  on  all  the 
issues  on  the  count  in  detinue ;  also,  that  defendants  were  entitled 
to  a  verdict  on  the  plea  of  mmquGm  indeKiatus  to  the  contract  in 
debt,  no  contract  having  existed,  but  that  they  must  fail  on  the 
other  pleas  to  that  count,  as  those  pleas  assumed  the  existence  of 
the  contract.  Gregion  v.  Ruck^  4  Q.  B.  787. 
WILL.  (CaiUingetU  devise.)  A  testator  being  seised  of  certain  lands 
in  fi^e,  devised  the  same  to  his  wife  till  his  son  John  should  attain 
the  age  of  twenty-five  years,  and  in  case  he  should  attain  that  age, 
and  he  the  testator  should  have  other  children  living  at  the  time 
of  his  death,  he  devised  his  lands  to  trustees  for  the  term  of  1000 
years,  and  after  the  expiration  or  sooner  determination  of  that 
term  to  his  said  son  John  for  life,  and  after  his  decease  to  the  use 
of  the  first  son  of  the  body  of  his  son  John  in  tail  male,  remainder 
in  tail  male  to  the  second,  third  and  other  sons  of  his  son  John, 
remainder  to  his  daughters  in  tail,  with  remainders  over.  The 
will  then  stated  that  the  term  was  limited  for  the  purpose  of  rais- 
ing 5000Z.  as  portions  for  other  children  than  the  eldest  that  he 
might  leave  at  his  death,  and  that  if  all  his  children,  except  the 
eldest,  should  die  before  the  ages  of  twenty-five  and  twenty-one 
years,  the  sum  of  50001.  should  not  be  raised,  but  should  cease 
for  the  benefit  of  the  person  next  in  reversion  or  remainder  expect- 
ant on  the  said  term  of  1000  years,  provided  that  in  case  the  tes- 
tator should  have  no  such  younger  child  or  children,  or  they 
should  die  before  the  age  of  twenty-five  or  twenty-one  years,  the 
said  term  of  1000  years  should  cease,  determine  and  be  utterly 
void  to  all  intents  and  purpose.  The  testator  died,  leaving  his 
eldest  and  only  son  John  him  surviving,  who  attained  the  age  of 
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twenty-five  years  after  fab  father's  death,  and  died  in  1890,  fear- 
ing  one  son  only,  the  present  plaintiff  The  question  being,  whe- 
ther under  this  will  the  plaintiff  became  entitled  to  the  lands  as 
tenant  in  tail :  Held,  that  the  whole  of  the  devise  was  not  contin- 
gent  on  the  event  of  the  testator  leaving  another  child  besides  hia 
son  John,  but  that  the  contingency  was  only  meant  to  apply  to 
such  subsequent  trusts  and  limitations  as  depended  for  their  exist- 
ence upon  the  happening  of  the  event  in  question,  and  therefore 
that  the  plaintiff  took  the  lands  as  tenant  in  tail.  QMicke  v.  Leach, 
18  M.  6c  W.  216. 
2.  (Devise — Remainder j  contingent  or  vested — Recovery.)  S.  being 
seised  in  fee  of  lands,  devised  them  to  her  two  grandsons  T.  and 
W.  during  their  natural  lives  in  equal  moieties,  and  dder  their  de> 
cease,  the  moiety  of  T.  **  to  such  child  or  children  as  he  shall  hap- 
pen to  leave,  lawful  issue,  at  the  time  of  his  decease,  and  to  their, 
her  or  his  heirs  and  assigns  lor  ever,  to  take  in  equal  shares  if 
more  than  one  ;**  with  a  similar  limitation  as  to  W.'s  moiety*  In 
case  either  T.  or  W.  should  **  happen  to  depart  this  life  without 
lawful  issue,**  S.  gave  the  moiety  of  the  grandson  so  departing  to 
the  survivor  and  to  her  other  grandson  J.,  during  their  lives,  **and 
afler  their  decease  the  same  to  go  to  their  lawful  issue  in  equal 
moieties  and  shares,  and  to  their  such  lawful  issue's  heirs  and 
assigns  for  ever ;"  and  in  case  it  should  happen  that  both  T.  and 
W.  should  depart  this  life  and  neither  of  them  should  leave- any 
lawful  issue,  S.  gave  the  whole  to  J.  for  life,  **and  after  his  de- 
cease to  such  child  or  children  as  he  shall  leave,  lawful  issue,  at 
the  time  of  his  decease,  and  to  their,  his  or  her  heirs  and  assigns 
for  ever,  to  take  in  equal  shares,  if  more  than  one.*'  In  case  it 
should  happen  that  all  three,  T.,  W.  and  J.,  **  shall  depart  this 
life  without  la.vful  issue,  or  if  they  or  a.  y  of  them  sljall  IcLve  law- 
ful issue,  and  such  issue  shall  depart  this  life  under  the  age  of 
twenty-one  years  and  without  lawful  issue,"  then  S.  gave  the  whole 
to  her  sisters  E.  and  A.,  and  their  heirs  and  assigns  for  ever,  as 
tenants  in  common.  T.  and  W.,  the  grandsons,  both  survived  S. 
After  S.'s  death,  and  before  the  death  of  T.  or  W.,  a  daughter  of 
T.  was  born,  who  survived  him.  After  her  birth,  T.  and  W.  suf- 
fered  a  recovery :  Held,  that  the  daughter  on  her  birth  took  a 
vested  remainder,  liable  only  to  open  and  let  in  the  interests  of 
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aAerbora  children^  which  remaioder  was  not  therefore  barred  by 
the  recoverj.  Doe  d.  BilU  v.  Hopkintpn^  5  Q.  B.  228. 
WORK  AND  LABOUR.  {Set^for  maitriaU)  The  plaintifis 
contracted  in  writing  to  do  certain  work  for  the  defendant  and  find 
the  materials  for  it  for  *a  fixed  sum.  The  defendant  aAerwards 
supplied  a  portion  of  the  materials,  which  the  plaintifiSi  accepted 
and  nsed  up  in  the  work.  In  an  action  for  the  work  done  by  the 
plaintiffs,  held,  that  the  defendant  was  entitled  to  deduct  from  the 
damages  the  value  of  the  materials  supplied  by  him,  without  plead- 
ing a  set-off.    Newton  v.  FoMter^  12  M.  &  W.  772. 


HOUSB   OF  U>KD8. 

[Seleetioosfirom  10  Clark  tnd  Finndly,  Parts  3  and  4,  and  11  Clark  and  FbmeQy, 
Farts  1  and  9.} 

CARRIER.  {ReMpansibilUyfor  lou  hyjire.)  A  carrier  by  sea, 
under  a  bill  of  lading  of  goods  ^  to  be  delivered  in  the  like  good 
order,  &Cy  at  the  port  of,  ^c,  unto  Mr.  -«—  or  assigns,  on  pay- 
ing (or  the  said  goods  freight  and  charges  as  per  margin,  with 
primage  and  average  accustomed,'*  is  not  entitled  immediately  on 
the  arrival  of  the  vessel,  and  without  notice  to  the  owner,  to  land 
the  goods ;  and  if  he  should  land  them,  and  they  should  be  des- 
troyed, he  will  be  answerable  to  the  owner  for  the  loss.  Bowme 
v.GaiUf, II  C.^F.i5. 

CHARITY.  {Failure  of  obfed—SubsHiuie—Cff  jn'is.)  A  testa- 
tor gave  the  residue  of  his  estate  to  an  incorporated  company  in 
the  city  of  London,  upon  trust  to  apply  one  moiety  of  the  income 
to  the  redemption  of  British  slaves  in  Turkey  or  Barbary ;  one- 
fourth  part  to  the  support  of  charity  schools  in  the  city  and  sub- 
urbs of  London,  where  the  education  b  according  to  the  church  of 
England,  not  giving  to  any  one  above  20Z.  a  year;  and  in  conside- 
ration of  the  company^s  care  and  pains  in  the  execution  of  hb  will, 
out  of  the  remaining  fourth  part  to  pay  101.  a  year  to  such  minis- 
ter of  the  church  of  England  as  should  from  time  to  time  officiate 
in  their  hospital,  and  the  rest  to  necessitated  decayed  freemen  of 
the  company,  their  widows  and  children,  not  exceeding  10/.  a 
year  to  any  family.     And  the  testator  positively  forbude  his  trus- 

14* 
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tees  to  diminish  the  capital  by  giving  away  any  part  of  it,  or  to 
apply  the  income  to  any  use  or  uses  but  those  mentioned  in  his 
will.  The  income  of  a  moiety  of  the  residue  having  for  several 
years  been  suffered  to  accumulate,  in  consequence  of  there  being 
no  British  slaves  in  Turkey  or  Barbery,  an  information  was  filed 
for  the  administration  of  the  charity  estate,  including  the  accumu* 
httions  of  that  moiety ;  and  it  appearing  that  there  were  no  such 
British  slaves  to  be  redeemed,  and  no  other  object  having  been 
suggested  which,  in  the  opinion  of  the  court,  bore  any  resemblance 
to  the  redemption  of  such  slaves,  it  was  declared  that,  after  setting 
apart  a  certain  sum  out  of  that  moiety  and  its  accumulations,  to 
provide  a  fund  for  the  redemption  of  any  British  subjects  who  might 
hereafter  be  held  in  slavery  in  Turkey  or  Barbary,  the  income  of 
the  surplus  of  that  moiety  and  its  accumulations  ought  to  be  ap- 
plied  in  supporting  and  assisting  charity  schools  in  England  and 
Wales,  where  the  education  was  according  to  the  church  of  Eng- 
land, but  not  to  an  amount  of  more  than  201.  a  year  to  any  one 
school :  the  lords,  affirming  that  declaration,  agreed  that  the  in- 
come  of  the  moiety  could  not  be  applied  to  any  other  purpose 
more  in  conformity  with  the  testator's  intentions,  and  with  the  ob- 
ject of  the  charity  that  failed.  The  Ironmongers*  Company  v*  * 
The  Attorney-General,  10  C.  de  F.  906. 
EVIDENCE.  (Attested  copy  of  a  deed.)  An  old  attested  copy  of 
a  deed  of  settlement,  produced  from  the  proper  custody,  was  re- 
ceived, after  proof  of  unsuccessful  searches  for  the  original,  and 
that  the  possession  of  the  estates  comprised  in  the  settlemeixt  went 
with  it.     The  FitztoaUer  peerage,  10 -C.  dc  F.  946. 

2.  {Copy  of  a  will.)  A  copy  of  a  will,  produced  from  the  preroga- 
Ijve  office,  was  received,  after  proof  of  unsuccessful  searches  for 
the  original,  and  that  the  practice  in  the  office  at  the  time  of  the  date 
of  the  will  was  to  give  out  the  original  wills  after  taking  copies. 
8.  C.  ib. 

3.  {DeclarationM — Entry  in  prayer  book.)  In  a  claim  of  peerage, 
where  the  question  was  whether  the  deceased  peer,  the  father  of 
the  claimant,  had  been  married  or  not,  a  prayer  book,  found  after 
the  death  of  the  claimant's  mother  among  her  papers,  was  received, 
and  an  entry  made  in  her  handwriting,  declaring  the  fact  of  the 
marriage,  read  from  it,  not  as  conclusively  proviog  that  fact,  but  as 
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a  declaration  of  it  made  by  one  of  the  parties  at  the  time.  The 
Suuex peerage.ll  C.  & F. 86. 
4.  {Declarations  in  a  will)  A  will  of  the  deceased  peer,  made  many 
3rears  before  his  death,  declaring,  and  in  the  nnost  solemn  form,  his 
marriage,  and  the  legitiinacy  of  his  son  (the  claimant  of  the  peer- 
age), was  proposed  to  be  read  as  a  declaration  made  by  one  of  the 
parties;  but  it  was  rejected,  because  the  date,  and  certain  ezpres* 
sions  in  it,  showed  it  to  have  been  written  after  a  suit  to  annul  a 
marriage  of  the  deceased  peer  had  been  instituted  by  his  father,  and 
because  there  was  nothing  to  show  that  that  marriage  was  not  the 
▼ery  marriage  in  question.     8,  C.  ib. 

5.  {DeclaraHonM  of  a  clergyman  a*  to  a  marriage,)  The  declara- 
tions of  a  deceased  clergyman  to  his  son,  to  the  efl^t  that  he  had 
celebrated  a  marriage  between  the  deceased  peer  and  his  alleged 
wife,  are  not  receivable  in  evidence  as  the  declarations  of  a  deceased 
party  made  against  his  own  interest,  such  interest  not  being  an  in- 
terest of  a  pecuniary  nature.     8.  C.  ib. 

6.  {Declarations — Interest  of  the  party  wiaking.)  The  law  does 
not  recognise  the  apprehension  of  possible  danger  of  a  prosecution 
as  creating  an  interest  which  can  bring  these  declarations  within 
the  rule  in  favour  of  their  admissibility  in  evidence,  upon  the  ground 
of  their  being  declarations  made  against  the  interest  of  the  party 
making  them.    8.  C,  ib. 

7.  {Foreign  law — OJlcial  or  professional  witness.)  A  professional 
or  official  witness,  giving  evidence  as  to  foreign  law,  may  refer  to 
foreign  law  books  to  refresh  his  memory,  or  to  correct  or  confirm 
his  opinion;  but  the  law  itself  must  be  taken  from  his  evidence. 
8.  C.  ib. 

8.  {Same.)  A  Roman  catholic  bishop,  holding  the  office  of  coadjutor 
to  a  vicar  apostolic  in  this  country,  is,  in  virtue  of  that  office,  to  be 
considered  as  a  person  skilled  in  the  matrimonial  law  of  Rome^  and 
therefore  admissible  as  a  witness  to  prove  that  law.   8.  C.  ib. 

9.  {Residuary fund — Issue-^New  trial — Pedigree.)  The  residuary 
estate  of  a  testator,  who  died  in  1785,  was  paid  into  the  exchequer 
in  1794,  under  a  decree  in  an  administration  suit,  establishing  the 
right  of  the  crown  thereto,  for  want  of  heirs  or  next  of  kin  of  the 
testator.  Parties  claiming  title  to  the  fund  in  both  characters  in 
1825,  were  permitted  to  go  before  the  master,  for  the  purpose  of 
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making  out  their  claim*  In  support  of  their  title  they  produced  a 
narrative  in  the  handwriting  of  6.  T.  (found  in  his  repositories  at 
his  death  in  1702,  not  made  public  in  his  lifetime),  oontaising  a 
genealogical  account  of  his  family,  of  which  it  represented  the  tes- 
tator to  have  been  a  member :  it  purported  to  be  founded  chiefly 
on  hearsay,  and  not  to  be  perfect,  and  it  was  erroneous  in  many 
particulars*  The  testator,  in  his  will,  declared  that  he  had  no 
living  relation,  and  that  J.  T.,  to  whom  he  left  a  legacy,  was  not 
a  relation.  The  narrative  was  admitted  in  evidence  upon  the  trial 
of  an  issue,  directed  by  the  court  of  chancery,  to  ascertain  whether 
the  claimants  were  next  of  kin  of  the  testator.  The  verdict  being 
against  them,  the  court  refused  a  new  trial :  The  house  of  lords 
affirmed  that  judgment,  and  disposed  of  the  claimants'  case  on  the 
inerits,  on  the  ground  that  they  had  no  material  new  evidence  to 
give,  and  that  the  narrative,  taken  in  conjunction  with  ibe  testa- 
tor's will,  negatived  their  title.  <2tt«rf ,  whether  the  narrative  was 
legally  admissible  in  evidence  in  courts  of  equity*  Rohmm  v*  He 
AUonu^'Gtneral,  10  C.  dc  F.  471. 

10.  (Written  cotUrad — Evidence  to  'explain.)  Evkknoe  of  fibmer 
transactions  between  the  same  parties  can  be  received  for  the  pur* 
pose  of  explaining  the  meaning  of  the  terms  used  in  their  written 
contract*   Baume y.  Gatlif ^11  C.6iF.45. 

BfARRlAGE.  {Canon  law— Practice.)  A.,  a  member  of  the  estab- 
lished church  in  Ireland,  went,  accompanied  by  B.,  a  presbyterian, 
to  the  houseof  C,  a  regularly  placed  minister  of  the  presbyt6rtans 
of  the  (>arish  where  C.  resided,  and  there  entered  into  a  present 
contract  of  marriage  with  the  said  B.|  the  minister  performing  a 
religious  ceremony  between  them,  according  to  the  rites  of  the 
presbyterian  church.  A.  and  B.  lived  together  for  some  time  as 
man  and  wife ;  A.  afterwards,  B.  being  still  alive,  married  another 
person  in  a  parish  church  in  England*  Quisre,  whether  the  first 
contract  thus  entered  into  was  sufficiently  a  marriage  to  support 
an  indictment  against  A.  for  bigamy  1  The  lord  chancellor,  lord 
Cottenham,  and  lord  Abinger,  held  that  it  was  not;  lord  Brough- 
am, lord  Denman,  and  lord  Campbell,  held  that  it  was;  The 
lords  being  thus  divided,  the  rule  **  semper  praeumitur  pro  neganU^^ 
applied,  and  judgment  was  given  for  defendant  in  error.  The  Queen 
v.JlftZZM,10C.&F.634. 
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PLEADING.  (Broker— Action  on  the  case— Tort  or  contract.)  In 
case  the  declaration  alleged  that  A.  employed  B.  as  a  broker,  to 
sell  and  deliver  oil,  on  the  terms  contained  in  such  contracts  of  sale 
as  should  be  made  with*  persons  who  should  become  purchasers 
thereof,  for  reasonable  commission  to  B. ;  that  B.  accepted  the  em- 
ployment, and  sold  oil  to  C.  on  the  terms  of  payment  on  delivery ; 
that  it  thereupon  became  the  duty  of  B.  not  to  deliver  the  oil  with- 
out payment;  that  B.  delivered  the  oil  to  C,  but  did  not  obtain  pay* 
ment,  whereby  the  pl^intiflT  was  damnified :  Held,  that  this  decla- 
ration set  forth  a  good  cause  of  action ;  that  the  duty  of  B.  arose 
out  of  the  contract ;  and  that,  aAer  verdict,  judgment  could  not  be 
arrested.  Wherever  there  is  a  contract,  and  something  is  to  be 
done  in  the  course  of  the  employment  which  is  the  subject  of  that 
contract,  if  there  is  a  breach  of  duty  in  the  course  of  that  employ- 
ment, the  party  injured  may  recover  either  in  tort  or  in  contract. 
Brown  y.  Boorman,  11  C.  &  F.  1. 

2.  (Declaration  against  carriers — Plea.)  In  a  declaration  against 
carriers,  one  of  the  counts  averred  the  contract  to  be  to  carry 
goods  from  D.  to  L.,  and  to  take  care  of  them  on  landing  them  at 
a  wharf  there,  and  to  deliver  them  to  the  plaintiff;  the  defendants 
pleaded  that  they  did  take  care  of  the  goods  at  the  wharf  till  they 
were  destroyed  by  fire,  without  defendant's  default :  Held,  a  good 
plea  to  the  count     Bourne  y.  Gatliff^  11  C.  &  F.  45. 

STATUTE.  (Construction  of.)  The  rule  for  the  construction  of 
acts  of  parliament  is,  that  they  should  be  construed  according  to 
the  intent  of  the  parliament  which  passed  the  act.  If  the  words  of 
the  statute  are  of  themselves  precise  and  unambiguous,  then  no 
more  can  be  necessary  than  to  expound  those  words  in  their  natu- 
ral and  ordinary  sense.  The  words  themselves  do,  in  such  case, 
best  declare  the  intention  of  the  legislature:  By  the  judges.  The 
Sussex  peerage^  11  C.  &  F.  85. 

SURETY.  (Undue  concealment — Direction  to  a  jury.)  A  party 
became  surety  in  a  bond  for  the  fidelity  of  a  commission  agent  to 
his  employers.  After  some  time  the  employers  discovered  irregu- 
larities  in  the  agent's  accounts,  and  put  the  bond  in  suit.  The 
surety  then  instituted  a  suit  to  avoid  the  bond,  on  the  ground  of 
concealment  by  the  employers  of  material  circumstances  afiecting 
the  agent's  credit  prior  to  the  date  of  the  bond,  and  which,  if  corn- 
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municated  to  the  surety,  would  have  prevented  him  from  under* 
taking  the  obligatibn.  On  the  trial  of  an  issue  whether  the  surety 
was  induced  to  sign  the  bond  by  undue  concealment  or  deception 
on  the  part  of  the  employers,  the  presiding  judge  directed  the  jury, 
that  the  concealment,  to  be  undue,  must  be  wilful  and  intentional, 
with  a  view  to  the  advantages  the  employers  were  thereby  to  gain: 
Held  by  the  lords  (reversing'the  judgment  of  the  court  of  session) 
that  the  direction  was  wrong  in  point  of  law.  Mere  non*commu- 
nication  of  circumstances  afiecting  the  situation  of  the  parties,  mate- 
rial for  the  surety  to  be  acquainted  with,  and  within  the  knowledge 
of  the  person  obtaining  a  surety  bond,  is  undue  .concealment, 
though  not  wilful  or  intentional,  or  with  a  view  to  any  advantage 
to  himself.     Railion  v.  Mathews,  10  C.  dc  F.  984. 

WILL.  {ConMiructirni-^^^Ptrional  and  landed  e^aiei^—Tke  words 
^  ihen^  and  "  afterwards.^)  A  testator  left  all  his  personal  estate, 
subject  to  legacies,  and  all  his  houses,  gardens,  parks,  and  woods, 
and  all  his  landed  estates,  to  his  wife  for  her  life,  and  afterwards 
all  his  personal  and  landed  estates  to  his  sister  for  her  life,  and 
l&cit  to  the  eldest  son  of  O.  B.,  and  afterwards  to  6.  6.^8  second, 
third,  or  any  later  sons  he  might  have  by  the  testator's  nieoe.  A., 
and  then  to  the  eldest  son  and  other  sons  successively  of  the  earl 
of  B.,  by  the  testator's  niece,  C. ;  but  all  these  to  be  subject  to  oat- 
payments  and  legacies  by  the  will  given ;  and  if  they  and  the  con- 
ditions of  his  will  were  not  complied  with  exactly,  he  left  jail  the 
advantages  of  it  to  the  next  person  in  succession,  subject  to  the 
legacies  and  so  on,  unless  they  were  discharged.  The  testator,  by 
codicils  to  the  will,  gave  numerous  legacies  and  annuities,  upon 
the  non*payment  of  which  he  declared  repeatedly  and  in  various 
forms  of  expression  that  the  persons  taking  his  personal  estate 
should  be  subject  to  the  penalties  in  the  will.  G.  B.  had  several 
sons,  all  living  at  the  death  of  the  testator:  Held,  that  the  eldest 
son  of  G.  B.  took  the  personal  estate  absolutely,  subject  to  the  prior 
life  estates  and  to  the  legacies  and  annuities  given  by  the  will  and 
codicils.     Hoare  v.  Byng^  10  C.  &  F.  608. 

2.  {Devise  in  fee,  whether  absolute  or  in  trust — Precatory  words — 
Uncertainty  of  subject.)  R.  P.  K.  being  entitled,  under  a  settlement 
and  will  of  his  grand&ther,  to  real  estates  in  tail  male,  with  re- 
mainder to  his  cousins  in  tail,  with  remainder  to  himself  in  fee  as 
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right  heir  of  the  settlor,  suflered  a  recovery  and  acquired  a  fee 
simple.  He  bad  other  estates  in  fee  simple  by  purchase,  and  con- 
siderable personal  estate.  He  by  his  will  gave  all  his  estates,  real 
and  personal,  to  his  brother  I.  A.  K.,  if  living  at  his  own  decease, 
and  if  not  to  I.  A.  K.'s  son,  I.  A.  K.  the  younger;  and  in  cose  he 
should  die  before  the  testator,  to  his  eldest  son  or  next  descendant 
in  the  direct  male  line;  and  in  case  he  should  leave  no  such  de« 
scendant,  to  the  next  male  issue  of  his  said  brother  and  his  next 
descendant  in  the  direct  male  line;  but  in  case  no  such  issue  or 
descendant  of  his  said  brother  or  nephew  should  be  living  at  the 
time  of  the  testator's  decease,  to  the  next  descendant  in  the  direct 
male  line  of  his  said  grandfather,  according  to  the  purport  of  his 
will,  under  which  the  testator  inherited  those  estates,  subject  in 
every  case  to  certain  reservations  out  of  the  rents;  and  he  appointed 
the  person  who  should  inherit  his  said  estates  under  his  will,  his 
sole  executor  ''  and  trustee,  to  carry  the  same  and  every  thing 
contained  therein  duly  into  execution,  confiding  in  the  approved 
honour  and  integrity  of  his  family  to  take  no  advantage  of  any 
technical  inaccuracies,  but  to  admit  all  the  comparatively  small 
reservations  which  he  made  out  of  so  large  a  property,  according 
to  the  plain  and  obvious  meaning  of  his  words."  He  then,  aAer 
giving  some  legacies,  gave  his  gems  and  other  articles  to  the  Bri* 
tish  museum,  **on  cordition  that  the  next  descendant  in  the  direct 
male  line  then  living  of  his  said  grandfother  should  be  made  an  here* 
ditary  trustee,  to  be  continued  in  perpetual  succession  to  his  next 
descendants  in  the  direct  male  line.''  And  he  concluded  thus,  **I 
trust  to  the  liberality  of  my  successors  to  reward  any  others  of  my 
old  servants  and  tenants  according  to  their  deserts;  and  to  their 
justice,  in  continuing  the  estates  in  the  male  succession,  according 
to  the  will  of  the  founder  of  the  family,  my  above-named  grand- 
father." I.  A.  K.  survived  the  testator,  and  died  without  leaving 
any  son :  Held,  that  I.  A.  K.  took  the  estates  in  fee,  absolutely,  and 
that  no  trust  was  or  was  intended  to  be  created  by  the  will,  a  dis- 
cretion being  led  to  the  devisees  to  defeat  the  testator's  expressed 
desire.  SembU^  that  the  property  to  which  the  words  of  desire 
applied,  and  the  nature  of  the  estate  to  be  taken  in  it,  were  not  suf- 
ficiently certain  to  raise  a  trust:  per  the  lard  chancellor.  Knight 
f .  Boughton,  11  C.  &  F.  613. 
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8.  (Real  estate — Annuities — Legacies — Priority.)  A  testator  gave 
his  wife  his  freehold  estate  of  B.  and  certain  specific  chattels,  and 
also  an  annuity  for  her  life,  charged  upon  all  his  real  estates  (except 
B.),  with  power  of  distress  for  the  same,  the  first  payment  thereof  to 
he  made  on  the  1st  oCMay  or  November ^  which  should  first  happen 
aAer  his  decease.  He  then  charged  his  debts  upon  his  real  estates 
(except  B.)  in  aid  of  his  personal  estate,  and  gave  an  annuity  to  his 
sister,  in  similar  terms  to  those  used  respecting  that  given  to  his 
wife.  He  next  gave  several  pecuniary  legacies  to  nieces  and  others, 
to  be  paid  by  his  trustees,  as  soon  as  convenient  ader  his  decease, 
out  of  the  residue  of  his  personal  estate,  and  in  deficiency  thereof, 
to  be  raised  and  paid  by  them,  as  they  should  think  proper,  out  of 
his  real  estates  (except  B.),  and  he  charged  the  same  therewith. 
He  lastly  gave  two  annuities  to  his  servants,  in  similar  terms  to 
those  used  respecting  the  preceding  annuities.  The  personal  estate 
was  insufiicicnt  to  pay  the  debts  and  legacies ;  the  real  estate  was 
insufficient  to  pay  the  annuities  and  legacies:  Held,  upon  the  true 
construction  of  the  provisions  of  the  will,  that,  as  to  the  real  estate, 
the  annuities  were  entitled  to  priority  over  the  legacies.  Creed  v. 
Creerf,  lie.  &F.  491. 


saviTY. 


[SefectioDt  from  Id  Simont,  Part  4;  13  Stmona,  Parts  1  and  2;  3  Hare,  Paits 
3  and  4;  4  Hare,  Part  1 ;  1  CoUyer,  Parts  3  and  3.} 

AGREEMENT.  (Construction.)  A.  being  tenant  for  life  of  an 
estate  with  remainder  to  his  sons  successively,  in  tail  male,  entered 
into  an  agreement  with  B.,  by  which  it  was  stipulated  that  A.  should 
procure  an  act  of  parliament  to  enable  him  to  sell  the  estate  to  B. ; 
and  that  B.  should  bear  all  the  expenses  incident  to  and  consequent 
upon  his  proposal  to  purchase  the  estate,  together  with  the  expense 
of  obtaining  the  act,  of  preparing  the  abstract  and  showing  a  title  to 
the  estate,  and  of  and  about  making  and  completing  the  sale  and 
conveyance  to  him,  together  with  the  expense  of  the  agreement,  and 
all  other  expenses  whatsoever  of  A.,  in  conscience  of  the  sale,  or 
arising  out  of  or  in  anywise  relating  thereto,  or  to  the  proposal 
of  B.    A.  accordingly  obtained  an  act  for  the  sale  of  the  estate  to 
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fi.,  which  directed  the  purchase-money  to  be  invested  in  lands  to 
be  settled  to  the  same  uses  as  the  estate  stood  limited  to:  Held,  that 
B.  was  not  bound  to  pay  the  expenses  of  the  investment.  In  re 
London  Bridge  ActSy  13  S.  180. 

APPOINTMENT.  (Power^Execution  of.)  Testator  gave  7000Z. 
stock  to  trustees,  in  trust  to  pay  the  dividends  to  his  son  for  life, 
and  aAer  his  death  to  pay  the  capital  and  dividends  to  and  amongst 
all  his  children,  at  such  time  or  times,  age  or  ages,  and  in  such 
proportions,  manner  and  form,  and  for  such  intents  and  purposes 
in  all  respects  as  the  son  should  appoint ;  and,  in  default  of  ap- 
pointment, to  pay  and  divide  the  same  unto  and  equally  amongst 
all  the  children  as  they  should  severally  attain  twenty -one;  and  in 
the  mean  time  to  apply  the  dividends  for  their  maintenance,  as  the 
trustees  should  think  fit.  The  son,  by  his  will,  directed  that  the 
stock  should  not  be  divided  amongst  his  children  until  their  mo- 
ther's death,  and  that  she  should  receive  the  dividends  during  her 
lifey  and  apply  the  same^  in  the  exercise  of  her  sound  discretion^ 
for  the  best  interest  and  advantage  of  his  children^  and  that,  on 
her  death,  the  capital  should  be  divided  amongst  the  children  in 
certain  proportions.  The  son  leA  eleven  children,  some  of  whom 
were  adults.  Held,  that  the  son's  will  was  not  a  good  execution 
of  the  power,  so  far  as  it  directed  the  dividends  of  slock  to  be  paid 
to  wife  during  her  life.    Chester  v.  Chadwick,  13  S.  102. 

ARBITRATION  AND  AWARD.  (Second  awards  the  first  being 
invalid,)  An  arbitrator,  appointed  by  certain  acts  of  parliament, 
made  an  award,  which  was  resisted  by  one  of  the  parties  interested 
as  being  and  was  in  fact,  without  any  fraud  in  the  arbitrator,  invalid : 
Held,  that  this  circumstance  did  not  afllect  the  validity  of  a  subse- 
quent award  made  in  the  same  matter  between  the  same  parties. 
The  Chreat  North  of  England,  Clarence  and  Hartlepool  Junction 
Railway  Company  v.  The  Clarence  Railway  Company,  1  C.  507. 

BOND.  (Valid  consideration — Custody,)  The  testator  sealed  and 
delivered  a  bond,  conditioned  for  the  payment  of  an  annuity,  afler 
his  death,  to  a  woman  with  whom  he  had  cohabited.  At  the  time 
he  gave  instructions  to  prepare  the  bond,  he  stated  that  it  was  not 
his  intention  to  break  off  his  connexion  with  the  obligee;  and  he 
deposited  the  bond  with  his  solicitors,  with  whom  it  remained  until 
after  the  death  of  the  obligor.  On  a  reference  to  tlie  master,  he 
VOL.  VI.  15 
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found  that  the  consideration  of  the  bond  was  past  cohabitation* 
Held,  that  the  bond  was  valid ;  that,  being  proved  to  have  been 
sealed  and  delivered,  the  retention  of  it  in  the  hands  of  the  obligor's 
solicitor  did  not  affect  its  operation ;  and  that,  after  the  fact  had 
been  referred  to  the  master,  and  the  court  was  satisfied  with  his 
finding,  payment  of  the  sum  secured  by  the  bond  would  be  decreed, 
without  a  trial  at  law.  Hall  v.  Palmer,  8  H.  532. 
CHARITY.  {Cy  pri9^Relief  of  the  poor  of  a  paHA.)  Testator, 
by  his  will,  after  disposing  of  one-half  of  the  income  of  his  personal 
estate,  gave  the  following  direction  as  to  part  of  the  remaining  half: 
The  sum  of  50/.  sterling,  more  or  less,  shall  be  annually  distributed 
in  a  weekly  allowance  of  bread  amongst  twelve  poor  old  persons 
residing  in  the  parish  of  D.,  with  some  occasional  donations  to  them 
and  to  others.  By  a  codicil  he  directed  that  at  least  two  sixpenny 
loaves  should  be  given  every  week  to  sixteen  old  persons,  and  that, 
on  the  annual  return  of  his  birthday,  each  of  these  sixteen  persons 
should  receive  a  shilling  loaf,  <S:c.  at  the  mausoleum  which  was  to 
be  erected  to  his  memory.  Held,  that  the  clauses  in  the  will  and 
codicil  must  be  taken  together,  and  that  the  effect  of  them  was  to 
make  perpetual  provision  for  the  weekly  gift  of  two  sixpenny  loaves 
to  each  of  sixteen  poor  old  persons  of  the  porish  of  D.,  and  for  the 
annual  gift  of  the  shilling  loaf,  &c.  to  each  of  the  sixteen  poor  per* 
sons  at  the  mausoleum,  if  it  should  be  erected,  or  some  other  con- 
venient place.     Thompson  v.  Thompsouy  1  C.  392. 

2.  {^Legacy  for  Roman  catholic  priests-^^Lapsc.)  Testator  gave 
to  T.  R.  15,000/.  to  be  by  him  applied  for  the  use  of  Roman  catho- 
lic priests  in  and  near  London,  at  his  absolute  discretion :  T.  R. 
died  in  the  testator's  lifetime :  Held,  that  the  legacy  was  not  void 
for  uncertainty,  and  did  not  lapse  by  T.  R.'s  death  in  the  testator's 
lifetime,  but  was  good  as  a  charitable  legacy ;  and  that  it  must  be 
applied  for  the  benefit  of  persons  filling  the  character  of  Roman 
catholic  priests  in  and  near  London  at  the  testator's  death,  and 
afterwards  according  to  a  scheme  to  be  approved  by  the  master. 
Attorney-General  v.  GladHone,  13  S.  7. 

3.  ( Literary  man — Religion  and  morality.)  Testator  by  his  will 
directed  that  a  sum  not  exceeding  50/.  a-year  should  be  paid  in 
quarterly  payments  to  a  literary  man,  preferable  not  more  than 
forty  years  of  age.    By  a  codicil,  he  declared  that  his  object  was 
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to  give  what  little  assistance  he  could  to  a  worthy  literary  person 
who  had  not  been  very  successful  in  his  career,  and,  so  far  as  pes- 
sible,  to  enable  him  to  assist  in  extending  the  knowledge  of  those 
doctrines  in  the  various,  branches  of  literature  to  which  the  testator 
had  turned  his  attention  and  pen.  Held,  that,  provided  the  literary 
works  of  the  testator  w^re  consistent  with  religion  and  morality, 
this  was  a  charity  to  which  the  law  of  England  would  give  effect. 
Thompson  v.  Thompwn^  1  C.  395. 

4.  (  V<nd  bequest — Partial  intestacy.)  Bequest  of  40/.  a-year  for 
the  best  essays  on  statistics,  &c.,  with  reference  to  the  testator's 
writing  on  the  subject:  Held  valid.  Testator,  ader  directing  the 
income  of  his  estate  to  be  divided  into  moieties,  and  disposing  of 
one  moiety,  and  making  various  bequests  out  of  the  other,  directed 
that  the  remainder  of  the  latter  half,  if  any,  should  be  given  in  oc- 
casional sums  to  deserving  literary  men,  or  to  meet  expenses  con- 
nected  with  his  manuscript  works,  which  he  had  previously  directed 
to  be  printed.  The  trustees  of  the  will  declined  to  act.  Held,  that 
the  gifl  failed.  Testator  first  gave  all  his  property  to  trustees  upon 
certain  trusts,  and,  secondly,  directed  that  the  trustees,  from  the 
commencement  of  the  fiflh  year  from  the  date  of  his  decease, 
should  set  apart  annually  10/.  per  cent,  upon  the  gross  income  of 
his  estate,  to  be  invested  as  additional  capital,  in  some  good  and 
valid  medium  of  profit  or  interest,  in  order  that  the  new  income 
derived  from  that  might  go  to  increase  the  benefits  intended  by  the 
former.  He  then  proceeded  to  dispose  of  the  remaining  income. 
Held,  that  no  partial  intestacy  was  created  by  the  direction  as  to 
the  lOL  per  cent.,  but  that  the  dispositions  of  the  bulk  of  his  pro- 
perty were  to  be  treated  as  if  it  did  not  exist.     S.  C.  1  C.'398. 

CONVERSION.  {Investmemof  stock— Consols.)  Directions  by  will 
to  lay  out  personal  estate,  consisting  of  bank  and  East  India  stock, 
and  moneys  standing  on  other  funds  and  securities,  in  the  purchase 
of  land  to  be  settled  to  certain  uses :  whether  the  stobk  and  funds 
not  being  consols  ought  to  be  sold  and  invested  in  consols  during 
the  interval  which  elapsed  before  the  purchase  of  lands  was  found, 
quare.     Sowerhy  v.  Clayton^  3  H.  430. 

2.  {Interest  payable  to  tenant  for  life.)  Where  a  will  contains  an 
implied  but  no  specific  direction  for  conversion  of  the  property,  and 
by  an  innocent  mistake  it  has  been  left  upon  the  original  security, 
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and  the  Income  enjoyed  by  the  tenant  for  life  in  specie,  the  court, 
upon  the  mistake  being  rectified,  will  at  its  discretion  allow  the 
tenant  for  life  interest  at  the  rate  of  42.  per  cent  per  annum  upon 
the  value  of  the  property  as  taken  at  the  expiration  of  one  year 
from  the  testator's  death.     Sutherland  v.  Cooke,  1  C.  508. 

DEED.  (SeoUh  deed— Foreign  deed—Consiruction.)  A  deed  in 
the  Scotch  form,  made  between  parties,  some  of  whom  were  do« 
miciled  in  Scotland  and  ihe  others  in  England,  construed  partly 
according  to  the  law  of  Scotland,  and  partly  according  to  the  law 
England;  that  is  to  say,  so  far  as  it  concerned  the  Scotch  parties, 
according  to  the  Scotch  law,  and  so  far  as  it  concerned  the  Eng* 
luh  parties,  according  to  the  English  law.  Duncan  v.  Campbell, 
12  S.  616. 

DISCOVERY.  {Pjrivileged  commumcaiion — Opinion  of  counsel.) 
In  a  suit  by  a  cestui  que  trust,  to  set  aside  a  purchase  of  the  trust 
property,  made  thirty  years  before  by  the  trustee,  the  trustee  insisted 
on  the  knowledge  of  the  transaction  and  long  acquiescence  therein 
by  the  cestui  que  trust,  and  in  his  answer  to  a  cross  bill  the  cestui 
que  trust  admitted  that  he  had  an  opinion  of  counsel  on  his  right, 
which  he  had  taken  many  years  before:  the  court  held  the  opinion 
to  be  a  privileged  communication,  and  refused  to  order  it$  produc- 
tion.    Woods  V.  Woods,  4  H.  63. 

EXECUTOR.  (AdndnistraHon  suit— Outstanding  liahiKties— 
Tenant  for  life  and  remainderman.)  In  an  administration,  suit, 
it  appeared  that  the  testator  and  his  surviving  partners  were  lessees 
of  certain  iron  works  and  premises  for  a  term  of  years  of  which 
eleven  were  unexpired,  and  as  such  lessees  were  subject  to  cove- 
nants  for  rent,  repairs,  insurance,  &c.  and  that  by  the  articles  of 
partnership  the  executors  of  a  deceased  partiler  might  elect  to  be- 
come partners  in  the  concern,  or  to  withdraw  the  capital  of  the 
deceased  therefrom :  Held,  that  although  the  executors  had  elected 
not  to  become  partners,  and  no  breach  of  the  covenants  appeared 
to  have  happened,  yet  as  such  covenants,  if  broken,  might  leave 
the  estate  of  the  testator  liable  to  demands  sufficient  to  absorb  it, 
the  interest  as  well  as  the  principal  of  the  residuary  estate  must  be 
retained  to  answer  any  such  possible  demands,  until  the  extent  of 
the  liability  could  be  ascertained;  or  if  any  part  of  the  interest  or 
income  should  be  paid  to  the  tenant  for  life,  it  could  only  be  on 
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security  to  refund  the  same,  if  required  to  satisfy  any  such  future 
demand.    Fletcher  v.  Stevenson,  3  H.  360. 

2.  (Assent  to  legacy.)  Testator  bequeathed  all  his  personal  estate 
to  his  wife,  with  the  exception  of  two  leasehold  houses,  the  rents 
of  which  he  gave  to  her  during  her  life,  and  after  her  death  direct- 
ed that  they  should  be  sold,  and  the  produce  divided  between  his 
four  children;  and  he  ap|X)inted  his  wife  and  another  person  his 
executrix  and  executor.  Upon  the  death  of  the  testator  the  wife 
entered  into  possession  of  his  personal  property,  including  the 
leasehold  houses,  and  paid  all  the  testator's  debts:  Held,  under 
the  circumstances  of  the  case,  that  she  had  assented  to  the  legacy 
to  the  testator's  children.  It  is  not  essential  to  the  efficacy  or  va- 
lidity of  an  assent  to  a  bequest  that  it  should  confer  a  legal  interest, 
or  efi^t  the  mere  legal  title  to  the  subject  of  the  bequest.  Trail  v. 
Btitt,lC.S52. 

3.  (Payment  of  legacies — Statute  of  Limitations — Advances  by 
testator — Evidence.)  In  a  suit  by  a  legatee  to  obtain  payment  of 
the  legacy  out  of  the  assets  of  the  testator,  in  a  due  course  of  ad- 
ministration:  Held,  that  the  executor  might  retain  so  much  of  the 
legacy  as  was  sufficient  to  satisfy  a  debt  due  from  the  legatee  to 
the  testator  at  the  time  of  his  deatb,  although  the  remedy  for  such 
debt  was,  at  the  time  of  the  death  of  the  testator,  barred  by  the 
Statute  of  Limitations,  21  Jac.  1,  c.  16.  Whether  the  executor 
would  have  had  the  same  right  of  retainer,  if  the  suit  had  been 
for  payment  by  himself  personally,  and  not  out  of  assets  of  the  tes- 
tator, qu4Bre.  It  being  admitted,  or  proved,  that  advances  had  been 
made  by  the  testator  to  the  legatee:  Held,  that  cheques  drawn  by 
the  testator  on  his  bankers  in  favour  of  and  paid  by  theYn  to  the 
legatee  were  evidence  on  the  question  of  the  amount  of  such  ad- 
vances; and  that  an  admission  of  a  debt  to  the  testator,  made  by 
the  legatee  in  his  balance  sheet  and  examination  under  his  bank- 
ruptcy, though  it  did  not  charge  himself  so  as  to  take  the  debt 
out  of  the  statute  of  limitations,  was  evidence  of  the  character  of 
advances  which  had  been  made  on  the  question  whether  such  ad- 
vances were  loans  or  gifts.    Courteney  v.  Williams^  3  H.  539. 

FOREIGN  CONTRACT.  (Construction— Sterling  or  cvrrencj 
— Interest.)  A  settlement  was  made  in  Ireland  of  estates,  some  o 
which  were  situate  there  and  the  rest  in  England,  by  which  the 

15* 
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estates  were  limited  to  trustees  for  a  term  of  years,  foiwraising  at  a 
future  time  10,000^  for  portions;  and  interest  at  5  per  cent,  was  to 
be  raised  out  of  the  rents  for  the  children's  maintenance  in  the  mean 
time;  but  the  settlement  was  silent  as  to  the  rate  of  interest  on  the 
portions  after  they  had  become  payable:  Held,  that  the  10,000/. 
must  be  raised  in  Irish  currency,  but  not  with  Irish  interest,  6  per 
cent.,  but  4  per  cent.,  according  to  the  usual  course  of  the  court. 
Young  V.  Lord  Waterpark,  13  S.  199. 

HUSBAND  AND  WIFB.  {Construction-^Dted— Settlement,)  Mrs. 
D.  being  entitled  to  3000L  in  reversion  expectant  on  her  aunt's 
death,  the  aunt  consented,  at  the  request  of  Mr.  and  Mrs.  D.,  to 
relinquish  her  life  interest  in  2000/.,  part  of  the  8000/.,  in  conside- 
ration of  Mr.  D.  agreeing  that  the  remainder  of  the  3000/.,  when 
payable,  should  be  paid  to  trust rees  for  his  wife's  separate  use,  and 
that  he  would  immediately  settle  2000/.  out  of  his  own  funds,  and 
also  the  first- mentioned  2000/.,  so  as  to  ^rosx^efor  the  maintenance 
of  himself  and  his  trt/e,  and  the  survivor  of  them.  The  agree- 
ment was  carried  into  effect  by  a  deed  which  directed  the  trustees 
to  pay  the  interest  of  the  two  sums  of  2000/.  to  Mr.  and  Mrs.  D. 
during  their  joint  lives^  and  to  stand  possessed  of  the  principal  for 
the  survivor  of  them.  Mr.  D.  afterwards  separated  from  his  wife, 
in  consequence  of  her  having  committed  adultery :  Held,  that  he 
was  entitled  to  receive  the  whole  of  the  interest  of  the  trust  fund, 

•  and  was  not  bound  to  maintain  his  wife  out  of  it,  notwithstanding 
she  was  destitute  of  the  means  of  support.  Duncan  v.  Campbell^ 
12  S.  616. 

2  {Assignment  of  tcife^s  life  interest— Wife^s  power  over  trust 
fund.)  By  a  marriage  settlement,  certain  stock  in  the  funds  was 
settled  upon  the  intended  husband  and  wife  for  tbeir  joint  lives,  and 
the  life  of  the  survivor,  and  then  upon  the  children  of  the  marriage, 
with  a  power  to  the  trustees,  with  the  consent  of  the  wife,  to  ad- 
vance part  of  the  fund  for  the  benefit  of  the  children  in  her  lifetime. 
There  were  four  children  of  the  marriage;  the  husband  died;  the 
wife  married  again ;  the  second  husband  assigned  the  wife's  life 
interest  for  value;  after  the  assignment  the  trustees,  with  the  con- 
sent of  the  wife,  exercised  the  power  of  advancement  in  favour  of 
the  children  of  the  first  marriage:  Held,  that  the  power  was  well 
executed  as  against  the  assignee  of  the  second  husband.  Whit* 
marsh  v.  Robertson^  I  C.  571. 
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3.  (Assignment  of  wi/e^i  reversionary  chose  in  action.)  Husband 
assigns  hia  wife's  reversionary  chose  in  action  to  a  particular 
assignee  for  value;  he  survives  the  person  upon  whose  life  the 
reversion  depends,  but  dies  without  actually  reducing  the  property 
into  possession ;  the  assignment  is  void  against  the  surviving  wife. 
Atkbjf  V.  Ashby^  1  C.  553. 

4.  (Chose  in  action.)  By  articles  entered  into  on  the  marriage  of  a 
female  infant,  she  and  her  intended  husband  agreed  to  assign,  on 
her  attaining  twenty-one,  a  share  of  her  deceased  grandfather's 
residuary  estate,  to  which  she  was  entitled  under  the  trusts  of  his 
will,  to  trustees  in  trust  for  themselves  and  their  children;  and  afler 
the  lady  had  attained  twenty -one,  a  settlement  was  made  in  pur- 
suance of  the  articles,  but  before  the  settled  property  was  transferred 
to  the  trustees  the  husband  died :  Held,  that  the  wife's  right  to  the 
property  by  survivorship  was  not  barred.  Ellison  v.  Elwin^  13 
S.  309. 

•)  (Marriage  settlement — Construction — Covenant — Future  prO' 
perty  of  wife.)  By  a  marriage  settlement  1500Z.  and  2700/.  stock, 
of  which  the  lady  was  possessed,  were  settled  in  trust  for  her  sepa- 
rate use  for  life,  remainder  in  trust  for  her  intended  husband  for 
ife,  and  afler  his  death  as  the  wife  should  appoint  by  will ;  and 
he  intended  husband  covenanted  that  if  the  marriage  should  take 
^fiect  he  would,  as  oflen  as  occasion  should  require,  join  with  his 
vife  in  doing  all  necessary  acts  for  assigning  to  the  trustees  all  the 
property  to  which  his  wife  should  become  entitled  during  the  covcr- 
ure  upon  the  trusts  declared  of  the  1500/.  and  2700/.  stock.  At 
he  date  of  the  settlement  the  wife  had  an  absolute  vested  interest 
n  1935/.  stock,  expectant  on  her  father's  death,  but  it  was  not 
mentioned  in  the  settlement ;  during  the  marriage  the  husband 
Docame  bankrupt,  and  then  the  wife's  father  died:  Held,  that  the 
1935/.  stock  did  not  belong  to  the  husband's  assignee  as  part  of 
his  estate,  but  was  bound  by  his  covenant,  as  being  property  to 
which  the  wife  would  become  entitled  during  the  coverture.  Blythe 
v.  Granville,  13  S.  190. 

d.  (Marriage  settlement — Construction — 7'erm.)  A  marriage  set- 
tlement, afler  reciting  that  it  had  been  agreed  that  a  cottage,  &c. 
(which  the  husband  held  for  the  remainder  of  a  term  of  2000  years) 
should  be  settled  on  the  husband  for  life,  and  afler  his  decease  on 
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the  wife  for  life,  by  way  of  jointure,  and  after  their  several  deceases 
on  the  issue  of  the  marriage,  and  in  default  of  issue  on  W.  C.  and 
his  heirs^  executors,  &c.,  assigned  the  cottage  to  a  trustee  for  the 
remainder  of  the  term  in  trust,  to  permit  the  husband  to  receive 
the  rents  for  so  many  years  of  the  term  as  should  expire  in  his 
lifetime,  and  after  his  decease  in  trust  to  permit  the  wife  to  receive 
the  rents  during  her  natural  life,  and  after  their  several  deceases  to 
permit  the  heirs  of  the  body  of  the  husband  begotten  on  the  body 
of  the  wife  to  receive  the  rents  so  many  years  of  the  term  as  should 
expire  in  the  life  or  lives  of  him,  her  or  them  respectively,  and  after 
the  several  deceases  of  the  husband  and  wife,  and  in  default  of  issue 
of  the  body  of  the  husband  and  wife,  as  before  limited,  to  permit 
W.  C,  his  heirs,  executors,  d^c.  to  receive  the  rents  for  all  the 
residue  of  the  term:  Held,  that  the  term  vested  in  the  husband 
absolutely  under  the  first  limitation.    Barileii  v.  Green^  13  S.  218. 

7.  (Mortgage — Foreclosure — Wife*  8  equity  for  a  settlement.)  Hus- 
band and  wife  assigned,  by  way  of  mortgage,  the  equitable  interest 
of  the  husband  in  right  of  lys  wife  in  a  tejrm  of  years.  The  mort- 
gagee filed  his  bill  against  the  husband  and  wife  and  the  trustee  of 
the  legal  estate  for  a  foreclosure  and  assignment  of  the  term:  Held, 
upon  the  authority  of  Sturges  v.  Champneys,  that  the  wife  was 
entitled  to  a  provision  for  her  life,  by  way  of  settlement,  out  of  the 
mortgage  premises.     Hanson  v.  Keating^  4  H.  1. 

IMMORAL  CONTRACT.  (Jurisdiction^Delivery  up  of  void 
instrument — Demurrer.)  The  plaintiff  cohabited  with  M.  S.,  a 
married  woman,  and  in  consideration  of  her  agreeing  to  continue 
to  cohabit  with  him  he  executed  a  deed,  whereby,  for  the  conside- 
ration therein  mentioned,  he  granted  to  a  trustee  for  her  an  annuity, 
to  commence  on  his  death,  marriage,  or  withdrawing  his  protection 
from  her,  and  covenanted  to  charge  any  land  that  he  should  be- 
come possessed  of,  with  the  annuity;  and  for  farther  securing  the 
annuity  he  executed  a  bond,  in  the.  penalty  of  lOOOZ.,  to  the  trustee, 
and  gave  a  warrant  of  attorney  to  enter  up  judgment  against  him 
on  the  bond ;  and  judgment  was  entered  up  against  him,  at  the  suit 
of  the  trustee,  for  1000/.  and  costs.  Some  years  afterwards  the 
plaintiff  married,  previously  to  which  he  had  put  an  end  to  his 
intercourse  with  M.  S.,  and  having  been  advised  that  the  annuity 
deed  and  collateral  securities,  which  he  stated  to  have  been  ob- 
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tained  from  him  for  the  consideration  of  future  cohabitation,  were 
not  binding  upon  him,  he  refused  to  pay  the  annuity ;  in  conse- 
quence of  which  M.  S.,  in  the  trustee's  name,  brought  an  action 
against  him  on  the  judgment.  The  bill  prayed  the  annuity  deed 
and  collateral  securities  'might  be  declared  void  and  be  delivered 
up  to  be  cancelled,  and  that  the  trustee  might  enter  up  satisfaction 
on  the  judgment,  and  that  the  action  might  be  stayed.  The 
trustee  put  in  a  general  demurrer,  which  was  allowed.  Smith  v. 
Griffin,  13  S.  245. 

JOINT-TENANCY.  (  Tenancy  in  common—  Will-^Construction.) 
Testator  gave  one-fourth  of  his  residuary  estate  to  trustees  in  trust 
for  his  wife  for  life,  and  after  her  decease  in  trust  for  and  to  be 
equally  divided  amongst  all  his  children  who  should  be  then  living, 
and  the  issue  of  such  of  them  as  should  be  then  dead,  such  issue 
taking  only  the  part  or  share  which  his,  her,  or  their  deceased 
parent  or  parents  would  have  been  entitled  to  if  living.  Two  chil- 
dren, and  two  grandchildren,  the  issue  of  a  deceased  child  of  the 
testator  were  living  at  the  death  of  the  widow :  Held,  that  the  two 
grandchildren  took  as  between  themselves  as  joint-tenants,  and  not 
as  tenants  in  common.     Bridge  v.  Yeatesy  12  S.  645. 

LEASE.  {Covenant — Lessor  and  assignee,)  A.,  an  owner  of  land 
in  the  township  of  S.,  entered  into  articles  of  agreement  with  B., 
the  lessee  of  a  neighbouring  colliery,  by  which  he  agreed  to  grant 
to  B.  a  lease  of  part  of  the  land  for  the  purpose  of  forming  a  rail- 
way for  the  conveyance  of  coal  to  certain  wharfs;  and  B.  for 
himself,  his  executors,  administrators  and  assigns,  agreed  with  A., 
his  heirs  and  assigns,  to  convey  upon  the  railway  all  the  coal  to 
be  gotten  from  the  colliery,  or  from  any  other  lands  or  .grounds 
in  the  township,  and  to  pay  to  A.,  his  lieirs  and  assigns,  2d.  for 
every  ton  of  coal  so  conveyed.  B.  assigned  his  interest  in  the  col- 
liery, and  in  the  lands  taken  under  the  articles  of  agreement  for 
forming  the  railway,  together  with  the  use  of  the  railway  to  C: 
Held,  that  the  agreement  to  convey  upon  the  railway  all  the  coal, 
&c.  and  to  pay  2d,  per  ton  in  respect  of  it,  ran  with  the  land,  and 
consequently  that  it  was  binding  on  C.  Hemingway  v.  Fer* 
nandes,  13  S.  228. 

2.  {Covenant — Specific  performance — Agreement — Hard  bargain 
^^Ii^unction,)    A  lease  of  mines  contained  a  covenant  that  if  the 
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lessor  should  at  any  time  before  the  expiration  or  determiDation  of 
the  lease,  give  notice  in  writing  to  the  lessee  of  his  desire  to  take 
all  or  any  part  of  the  machinery,  stock  in  trade,  implements  6tc 
in  or  about  the  mines,  then  the  lessee  would,  at  the  expiration  of 
the  lease,  deliver  the  articles  specified  in  the  notice  to  the  lessor, 
on  his  paying  the  value  of  them,  such  value  to  be  ascertained  in 
the  manner  therein  mentioned :  Held,  that  the  covenant  was  so 
injurious  and  oppressive  to  the  lessee,  that  the  court  ought  not  to 
enforce  it,  or  to  grant  an  injunction  to  prevent  a  breach  of  it. 
TMoi  V.  Ford,  13  S.  173. 

LEGACY.  {Mistake.)  A  legacy  was  given  to  the  provost  and/fZ- 
lows  of  Queens  college.  The  proper  name  of  the  corporation  was 
"The  Provost  and  Scholars  :^^  Held,  that  the  provost  and  scholars 
were  entitled.  The  Provost,  ^c.  of  Queen's  College  v.  Suiton,  12 
S.621. 

2.  {Specific  leg€Lcy.)  Testator  bequeathed,  amongst  other  stock 
legacies,  30,0002.  consols  to  the  provost  and  fellows  of  Queen's 
college,  to  be  by  them  expended,  within  three  years  after  his  death, 
in  the  purchase  of  such  books  for  the  use  of,  and  to  be  added  to 
the  library  of  the  college,  as  the  provost  and  fellows  for  the  time 
being  should  in  their  discretion  think  fit;  and  in  a  subsequent  para- 
graph he  directed,  that  if  at  his  decease  he  should  not  have  a  suf* 
ficiency  of  stock  standing  in  his  name  to  answer  the  several  stock 
legacies  aforesaid,  his  executors  should  purchase  and  make  up  the 
deficiency  out  of  his  residuary  estate.  The  stock  standing  in  the 
testator's  name  at  his  death  was  sufficient  to  answer  the  bequest  to 
the  college :  Held,  that  that  bequest  was  specific.     S,  C,  ib. 

MARRIAGE  SETTLEMENT.  {Appointment  of  new  trusUes— 
Construction.)  Upon  the  marriage  of  an  English  woman  with  a 
citizen  of  the  United  States,  who  was  temporarily  resident  in  Eng- 
land, the  fortune  of  the  wife,  consisting  of  stock  in  the  British 
funds,  was  assigned  to  trustees,  who  were  Englishmen  and  rela* 
tives  of  the  wife,  upon  certain  trusts  for  the  husband  and  wife  and 
the  issue  of  the  marriage.  By  the  settlement,  power  was  given  to 
the  trustees,  with  the  consent  of  the  husband  and  wife,  to  invest 
the  trust  property  in  the  names  of  the  trustees  or  trustee  for  the 
time  being  in  the  public  funds  of  Great  Britain  or  America,  or  upon 
real  securities  in  England,  Wales  or  America;  and  power  was  also 
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given  to  the  husband  and  wife  or  the  survivor,  in  case  the  existing 
trustees  should  be  desirous  of  being  discharged  from  the  trusts,  to 
appoint  new  trustees.  AAer  the  marriage,  the  husband  aud  wife 
lived  for  about  five  years  in  England  and  then  went  to  reside  per- 
manently in  America,  having,  previously  to  their  departure,  ap- 
pointed three  Americans  to  act  as  trustees  in  the  room  of  the  origi- 
nal trustees,  the  trust  property  being  at  the  same  time  transferred 
by  the  English  trustees  into  the  American  funds  in  the  names  of 
the  three  American  trustees :  Held,  that  this  appointment  of  Ame- 
rican trustees,  though  not  expressly  authorized  by  the  settlement, 
was  valid.  Upon  the  construction  of  the  power  for  appointing 
new  trustees  contained  in  a  marriage  settlement :  Held,  that  the 
appointment  of  throe  new  trustees  in  the  room  of  the  two  original 
trustees  of  the  settlement  was  valid.  Munertzhagen  v.  Davisy  I 
C.  353. 

2.  (CondUioTMl  covenants.)  Upon  the  construction  of  a  post  nuptial 
marriage  settlement:  Held,  that  the  covenants  entered  into  by  one 
party  were  binding  upon  him  only  upon  the  condition  of  the  other 
party  being  bound  by  certain  other  covenants  in  the  instrument ; 
and  that  as  the  latter  party  was  under  no  obligation  to  execute  the 
instrument,  and  refused  to  do  so,  the  former  party  was  not  bound 
by  the  instrument  in  equity,  although  he  had  executed  it,  and 
although  the  covenants  contained  in  it  were  for  the  benefit  of  an 
infant.     Woodcock  v.  Monckton,  1  C.  278. 

MISTAKE.  (Receipt  and  expenditure  upon  assumption  of  a  title 
in  fee — Recovery  of  estate  in  equity — Lien — Account  of  rents 
and  profits  and  of  lasting  improvements.)  The  wife,  being  enti- 
tled in  equity  to  real  estate  under  a  contract  of  sale  entered  into 
before  her  marriage,  the  husband,  afler  their  marriage,  completed 
the  purchase,  and  took  the  conveyance  to  himself.  Afler  wards 
acting  upon  the  supposition  that  the  estate  was  his  own,  the  hus- 
band laid  out  money  in  improvements  upon  it,  and  ultimately,  in 
the  lifetime  of  the  wife  (under  the  same  mistake),  sold  the  estate, 
and  the  purchasers  took  a  conveyance  from  him.  The  husband 
survived  the  wife.  Afler  the  death  of  the  husband,  the  heir  at  law 
of  the  wife  recovered  the  estate  from  the  purchasers  by  a  suit  in 
equity:  Held,  that  the  husband,  and  the  purchasers  from  him, 
were  <*  titled  in  that  suit  to  a  lien  on  the  estate  in  respect  of  the 
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purcbase-money  paid  by  the  husband;  and  aemble,  also,  in  respect 
of  the  moneys  expended  on  lasting  improvements;  that  the  bus- 
band,  and  the  purchasers  from  him,  ought,  if  they  accepted  the 
relief  ofiered  to  them  by  way  of  lien  on  the  estate,  to  be  treated  as 
mortgagees  in  possession,  and  in  that  character,  to  account  for  the 
rents  and  profits  received  by  the  husband  and  the  purchasers,  as 
well  during  the  life  of  the  wife  as  afler  her  death;  that  the  court 
would  not  direct  the  account  to  be  taken,  with  annual  rests,  where 
no  special  case  for  that  form  of  decree  had  been  made  on  the  plead- 
ings.    Neesam  v.  Clarksan^  4  H.  97. 

NEXT  OF  KIN.  (Nearest  of  hlowl^CiM  and  canon  law,)  The 
master  was  directed  to  inquire  who  were  the  nearest  in  blood  of 
a  testator,  ex  parte  patemi,  at  a  certain  period:  Held,  that 
"  nearest  of  blood"  and  **  next  of  kin"  were  synonymous  terms ; 
and  as  the  suit  related  to  personal  estate,  that  the  master  ought  to 
follow  the  civil  and  not  the  canon  law  mode  of  computation  in  pro- 
secuting the  inquiry*     Cooper  v.  DenUon^  13  S.  290. 

PARENT  AND  CHILD.  (Mainienaneer-Aceount'-'Will—Con' 
giruction.)  Testator  gave  an  annuity  to  a  trustee  in  trust  to  pay 
the  same  to  his  daughter  for  her  separate  use  for  life,  remainder 
to  her  husband,  to  enable  him  to  maintain  his  children  by  her  until 
the  youngest  attained  twenty-one;  and  if  the  husband  should  die 
before  the  youngest  child  attained  twenty-one,  then  upon  trust  for 
the  trustee  to  apply  the  annuity  in  like  manner  as  the  husband 
was  directed  to  do:  Held,  the  daughter  being  dead,  that  the  hus- 
band was  bound  to  apply  the  annuity  for  the  maintenance  of  the 
children ;  but  that  if  he  maintained  them  properly,  they  would  not 
be  entitled  to  an  account  against  him.  Leach  v.  Leach^  13  S. 
804. 

PARTNERSHIP.  (Agreemeni— Accounts.)  Bill  by  surviving  part- 
ners against  the  executors  of  a  partner,  who  had  died  thirteen  years 
before  the  institution  of  the  suit,  for  an  account  of  the  partnership 
dealings  and  transactions,  charging  that  the  deceiased  partner  was 
indebted  to  the  firm  at  the  time  of  his  death,  dismissed  with  costs, 
on  the  ground  of  the  lapse  of  time,  no  new  liabilities  of  the  former 
partnership  appearing  to  have  arisen  or  become  known  aH^r  the 
death  of  the  deceased  partner.  By  an  agreement  between  some  of 
the  partners  in  a  colliery,  reciting,  that  it  was  apprehended  it  would 
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be  competent  for  one  partner  to  determine  the  joint  interest,  and 
bring  the  partnership  property  to  sale,  and  that  the  death  of  any 
partner  would  have  that  effect,  and  that  they  were  desirous  that 
their  interest  should  be  so  far  several  that  the  share  of  any  part- 
ner should  be  transmissible  to  his  representatives,  and  that  the  part- 
nership interests  should  not  be  determined,  and  the  entire  property 
sold,  without  the  consent  of  the  majority  in  value,  but  each  should 
be  competent  to  sell  his  own  share  only;  it  was  agreed  that  each 
of  them  should  hold  to  himself,  transmissible  to  his  own  represen- 
tatives or  assigns,  an  aliquot  share  of  certain  of  the  partnership 
property,  and  that  their  joint  holding  should  not  be  subject  to  the 
ordinary  terms  applying  to  partnership  property,  so  as  to  entitle 

:ny  one  of  them  to  a  sale,  without  the  concurrence  of  such  major- 
ity, or  to  dissolve  the  partnership,  or  so  as  to  cause  a  total  disso- 
lution of  partnership  by  the  death  of  any  one  of  them:  Held,  that 
this  was  not  an  agreement  by  the  parties,  that  the  representatives 
of  a  partner  afler  his  death  should  continue  partners  with  thesur* 
vivors,  and  contribute  to  the  working  of  the  colliery  on  their  joint 
account;  but  was  only  an  agreement  that  none  of  the  partners,  or 
their  representatives,  should  be  entitled  to  a  sale  of  more  than  his 
own  share  of  the  partnership  property.  Tattam  v.  Williami^  3 
n.  347. 

(ArticUi  af-^dmstmcHon — Death  of  partner — Sale  of  pro* 
perty.)  Articles  of  partnership  provided,  that  on  the  81st  of  De- 
camber  in  every  year,  or  such  other  day  as  all  the  partners  should 
agree  upon,  a  general  partnership  account  and  rest,  and  a  valua- 
tion and  appraisement  of  the  property  and  stock  should  be  made 
^nd  signed  by  the  partners,  and  on  the  expiration  of  the  partner- 
bhip  term,  the  partnership  property  should  be  realized  and  divided 
on  the  footing  of  such  last  annual  rest,  and,  if  any  partner  should 
die  during  the  partnership  term,  his  representatives  should  receive 
payment  of  his  share  of  the  capital  and  stock,  as  ascertained  at 
the  last  annual  rest,  with  interest  thereon,  in  lieu  of  profits  from 
that  time,  by  instalments;  and  such  representatives  to  have  no 
right  to  look  into  the  partnership  books.  The  partnership  con- 
tinued for  several  years,  but  the  partners  did  not  make  the  annual 
accounts  and  rest  as  provided  by  the  articles.  One  partner  died: 
Held,  that  the  representatives  of  the  deceased  partner  were  not 
VOL.  VI.  16 
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entitled  to  a  Mld<^  the  ptrtnefahip  property  as  upoo  a  dinolution; 
that  the  reet»  and  not  the  day  of  tlie  rest,  was  the  eeeence  of  the 
partaeiship  contract;  and,tbBrerore9tbattherq>fesentatiTe8orthe 
deceaaed  partner  were  entitled  to  participate  in  the  profits  up  to  the 
time  of  hk  death;  and  alao  to  ha^e  the  account  taken  hy  means 
of  the  partnership  hookg  in  the  usoal  way.  Stnmomi  y.  Leomardf 
8H.681. 

POWER.  {Appoimw^emi  ty  wOl-^ProhaU.)  A  married  woman 
haying  a  power  to  appoint  a  sum  of  money  by  will,  of  by  any 
writing  in  the  nature  thereof  signed,  sealed  and  published  in  the 
presence  of  two  witnesses,  by  her  will  made  in  1837,  and  signed 
in  the  presence  of  two  witnesses,  bat  not  sealed,  assumed  to  ap* 
point  the  sum  in  question  and  other  property,  and  nominated  an 
eiecutor,  who  prored  her  will  in  the  diocesan  court.  The  hus- 
band survived  the  wife,  and  aAer  his  death  his  representative  ob- 
tained letters  of  administration  of  the  estate  of  the  wife  from  the 
prerogative  court,  and  procured  the  diocesan  court  to  recal  the 
grant  of  probate  to  the  eiecutor  of  the  wife,  so  far  as  related  to  the 
sum  in  question*  In  a  suit  by  the  appointee  of  the  wife  against 
the  representative  of  the  husband,  and  the  trustees  of  the  fund : 
Held,  that  th&  court  could  not  treat  the  probate  of  the  diocesan 
court,  which  excluded  from  the  grant  the  sum  in  question,  as  pro- 
bate of  a  testamentary  instrument  executing  the  pow^r,  and  that 
a  probate  sufficient  to  cover  the  sum  in  question  was  necessary  in 
order  to  enable  the  party  claiming  under  the  appointment  Ui  sus- 
tain the  suit.  Whether  in  such  case,  if  the  party  claiming  under 
the  appointment  by  appealing  from  tbe^x)urt  of  probate  had  shown 
that  the  probate  had  been  refused  by  the  court  of  ultimate  juris- 
diction in  such  cases,  upon  principles  not  recognised  in  this  court, 
this  court  would  consider  the  question  of  the  execution  of  power 

.  independently  of  the  probate— ^gtMsre.  Croldiwcriky  v.  Croideyy 
4  H.  140. 

2.  (Afipoiftfsienf,  vaUdUy  of.)  Under  a  marriage  settlement,  the 
husband  and  wife  having  power  to  appoint  10,0002.  amongst  all 
their  younger  children,  but  in  such  shares  as  they  should  think  fit, 
appointed  the  whole  in  difierent  sums,  and  at  different  times,  to 
four  of  the  younger  children,  to  the  exclusion  of  the  rest.  Held, 
that  the  three  first  appointments  were  good,  and  only  the  last  bad. 
Young  V.  Lard  Walerfarh^  18  S.  202. 
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PRLWIPAL  AND  SURETY.  (DuiAmrgerfman^.)  A  creditor 
took,  as  seciiritT  ibr  bis  debt,  bills  ofexchaoge  drawn  and  indorsed 
by  a  suret;%  and  accepted  by  tbe  principal  debtor.  After  those  bills 
«v  ere  dishonoured,  the  creditor  drew  accommodation  bills  on,  and 
which  were  accepted  by  the  principal  dditor,  but  were  paid  by  the 
drawer  uLen  at  maturity.  Ona  IhU  filed  by  the  surety  to  restrain 
an  action  subsequently  brought  against  him  on  the  bills  which  had 
been  dishonoured,  the  court  allowed  the  action  to  proceed,  but 
stayed  execution.  Whether  tbe  surety  was  discharged  by  the 
subsequent  transactions  which,  without  his  knowledge,  took  place 
between  the  creditor  and  the  principal  debtor,  fiuerf .  Mackintosh 
V.  W^ti,  3  H.  562. 

2.  (Sei-qf-^Bimd  debt — Paywuni  by  obUgor  as  surety  for  obligee.) 
A.  was  indebted  on  bond  to  B.;  B.  died,  leaving  C.  his  sole  next  of 
kin,  who  obtained  letters  of  administration  of  his  estate.  The  estate 
of  B.  after  all  debts  dtc.  were  paid  left  a  clear  residue  exceeding 
the  amount  of  the  bond  debt.  A  became  surety  for  C.  by  joining 
in  promissory  notes;  C.  became  an  insolvent  debtor,  and  A.  ^-as 
conq>elled  to  pay  the  notes;  C.  died,  and  then  the  assignee  under 
his  insolvency  took  out  letters  of  administration  dc  bonis  non  of 
B.,  and  sued  A.  on  the  bond:  Held,  that  A.  might  set  off  the  sums 
which  he  had  been  compelled  to  pay  as  surety  for  C.  against  the 
bond  debt.  The  obligor  in  a  bond  becoming  surety  for  advances 
to  the  obligee,  and  being,  after  the  insolvency  of  the  obligee,  com- 
pelled to  pay  the  debt  for  which  he  had  become  surety,  is  entitled 
to  set  off  the  sum  so  paid  against  the  amount  due  upon  the  bond. 
Jones  V.  Mossofj  3  H.  568. 

RELEASE  OF  DEBTS.  {Will— Construction.)  Testator  be- 
queathed  his  residuary  estate  in  trust  for  his  son  and  daughter 
equally,  and  declared  that  certain  sums  which  he  had  lent  to  his 
son  should  be  deducted  from  his  share  of  the  residue,  and  that  cer- 
tain sums  which  he  had  lent  to  C.  VV.,  his  daughter's  husband,  on 
bonds,  should  be  taken  and  allowed  in  account  as  part  of  her  share; 
and^  if  the  balance  should  appear  to  be  against  C.  W.^  the  trustees 
were  to  refrain  from  putting  the  bonds  in  force  against  hiniy  and 
to  take  a  security  from  him  (or  payment  of  the  balance  by  instal- 
ments. Held,  nevertheless,  that  C  VV.  was  released  from  tho  debts 
due  from  him,  and  was  answerable  only  for  the  excess  (if  any)  of 
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those  debts  bey<»d  tke  amount  of  a  moiety  of  the  residue.  Sauik 
T.  WiUiawu,  12  S.  666. 

REVOCATION.  (Ckequt^^Legacy—WiU'^Cfmiiruction.)  Tes- 
tutor  drew  two  cheques  on  his  banker  in  favour  of  two  of  his  ser- 
vants, and  delivered  them  to  the  servants,  with  directions  to  pre* 
sent  them  after  his  death.  About  a  year  aAerwards  he  made  a 
testamentary  instrument,  by  which,  after  giving  legacies  to  difier* 
ent  persons,  and  an  annuity  to  each  of  the  two  servants,  he  be* 
qucathed  the  residue  of  his  personal  estate  to  A.  B.,  and  revoked 
any  former  will  or  codicil  by  him  made,  and  declared  that  instru- 
ment to  be  his  last  will.  The  three  paper  writings  were  admitted 
to  probate  as  constituting  together  the  testator's  last  will :  Held, 
that  though  the  court  of  chancery  was  bound  to  consider  the 
amounts  of  the  cheques  as  legacies,  they  were  revoked  by  the  sub- 
sequent instrument.     WaUk  v.  Gladsiime,  13  S.  261. 

SHIP.  {Juritdiction — Title  to  a  skip-^lAen  on  skip^Botiomrf — 
Purchase  monef — h\iunction,)  A  ship  belonging  to  the  defend- 
ants, registered  in  the  port  of  London,  sustained  serious  damage 
on  her  voyage  to  New  Zealand,  and  on  her  arrival  there  was  sur- 
veyed and  pronounced  not  seaworthy.  The  master  was  unable, 
either  by  loan  or  bottomry,  to  raise  money  for  her  repair,  and  he 
at  length  sold  the  ship  to  the  plaintiffs,  and  on  receiving  payment 
of  the  purchase  money  by  a  bill  of  exchange  in  London,  executed 
to  them  a  bill  of  sale  of  the  ship.  The  plaintifts  repaired  the  ship 
and  sent  her  to  England  with  a  cargo.  The  defendants  refused 
to  ratify  the  sale  or  consent  to  tlie  registry  of  the  ship  in  the  plain- 
tiffs* names,  and  on  the  arrival  of  the  ship  in  the  port  of  London 
the  defendants  put  several  men  on  board  to  take  possession  of  the 
ship  and  cargo  for  them.  The  plaintiffs  thereupon  applied  for  an 
injunction  to  restrain  the  defendants  from  interfering  with  the  ship, 
or  renioving  her  out  of  the  jurisdiction,  and  for  a  nuinager  and 
receiver  of  the  ship  and  cargo:  Held,  that  the  plaintiffs  had  no 
equitable,  as  distinct  from  a  legal  title  to  the  ship,  and  inasmuch 
as  their  title  (if  they  bad  acquired  any)  was  a  purely  legal  one, 
and  the  case  of  interference,  if  wrongful,  was  therefore  a  mere 
trespass,  the  court  oould  not  interfere  in  favour  of  the  plaintiffs  by 
injunction.  That  the  plaintiffs,  if  they  bad  acquired  no  title  as 
owners  of  the  ship  by  the  purchase,  had  acquired  pone  by  way  of 
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lien  in  respect  of  the  moneys  subsequently  laid  out  on  her  repair. 
That  the  bill  of  sale  of  the  ship,  if  not  efiectual  to  pass  the  property 
to  the  plaintiffs,  could  not  be  treated  as  in  the  nature  of  a  bottomry 
bond,  inasmuch  as  none  of  the  parties  had  intended  that  it  should 
so  operate.  That  the  plaintiffs,  according  to  the  case  made  on  the 
motion,  if  they  failed  at  the  hearing  to  establish  their  right  to  the 
ship,  would  be  entitled  to  equitable  relief  in  respect  of  the  bill  of 
exchange  given  for  the  purchase  money,  and  that  they  were  enti- 
tled to  have  the  trial  of  the  legal  right  put  in  a  course  for  deter- 
mination, and  to  have  the  property  protected  in  the  meantime. 
Semble,  in  such  case,  independently  of  the  relief  in  respect  of  the 
bill  of  exchange,  if  engagements  had  been  contracted  of  which  the 
conduct  of  the  defendants  would  prevent  the  fulfilment,  and  if  there 
could  be  no  adequate  compensation  to  the  plaintiffs  in  damages,  or 
if  the  defendants  were  about  to  carry  away  or  destroy  the  property, 
the  court  might  interfere  by  injunction.  Ridgway  v.  Roberts^  4 
H.  106. 
TRUST.  (Ckaritahle  trust— Boundary— Statute  of  Limitations, 
8  4*  4  Will.  4,  c.  27,  s.  25 — Purchase  for  value  tvithout  notice 
— Jurisdiction.)  A.  being  lessee  of  lands  under  a  charity,  and 
being  also  the  owner  of  an  adjoining  public  house  and  premises, 
was  in  1794  appointed  a  trustee  of  the  charity,  and  jointly  with 
the  other  trustees  took  a  conveyance  of  the  charity  estates.  A.  in 
1817,  afler  the  expiration  of  his  lease,  took  another  lease  for 
twenty-one  years  of  lands  of  the  charity,  which  were  described  as 
part  of  a  room  in  the  public  house,  but  were  not  otherwise  defined. 
A.  subsequently  sold  the  public  house  to  the  defendants  B.  and  C, 
and  died,  and  B.  and  C.  in  July,  1823,  took  a  conveyance  and  as- 
signment of  the  freehold  premises  and  the  lease  from  the  executors 
of  A.  In  1832,  B.  became  a  trustee,  and  executed  the  deed  of 
trust,  in  which  the  whole  of  the  room  in  the  public  house  and  other 
parts  of  the  premises  were  described  as  the  property  of  the  charity. 
In  May,  1843,  the  information  was  filed  at  the  suit  of  the  trustees 
other  than  B.,  claiming  rent  in  respect  of  the  whole  of  the  room 
in  the  public  house  and  other  parts  of  the  premises  as  being  the 
property  of  the  charity:  Held,  that  the  defendant  B.,  being  one  of 
the  trustees  of  the  charity  estate,  the  suit  could  he  sustained 
against  B.  and  C,  notwithstanding  the  other  trustees  might  be  able 

16* 
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to  proceed  at  law  by  ejectment.  That,  so  far  as  the  case  was  one 
of  trust,  it  was  one  of  expressed  trust,  within  the  sect.  25  of  the 
Stat  3  6c  4  Will.  4,  c.  27,  and  therefore  the  information  having 
been  filed  within  twenty  years  afler  the  conveyance  was  executed 
to  the  defendants  B.  and  C.  the  statute  was  not  a  bar  to  the  suit. 
That  B.  and  C.  having  notice  of  the  title  of  the  charity  to  a  part 
of  the  room  not  particularly  specified  or  defined  by  metes  and 
bounds,  could  not  insist  on  being  purchasers  for  value  without 
notice  of  any  part  of  such  room,  and  inasmuch  as  B.  and  C.  had 
not  proved  that  they  had  acquired  the  legal  estate  in  the  other 
p&rts  of  the  premises  claimed  by  the  chanty,  and  the  equitable 
interest  of  the  charity,  if  any,  was  prior  to  that  of  the  defendants, 
it  was  not  a  case  in  which  the  defendants  could  rely  on  the  defence 
of  a  purchase  (or  value  without  notice.  The  attorney-general  and 
plaintiflfs  being  entitled,  as  against  B.  one  of  the  tenants  in  common 
in  possession  of  the  properly  claimed  on  behalf  of  the  charity,  to 
an  issue  to  try  the  right  of  the  charity  to  the  lands  in  question,  the 
other  tenant  in  common  was  held  to  be  -a  proper  party  to  the  suit 
and  to  the  issue.     The  Attorney-general  v.  Flinty  4  H.  147. 

VENDOR  AND  PURCHASER.  {Charge  of  debt9—NoHce.) 
Where  a  testator  has  charged  his  real  estate  with  hb  debts,  and 
the  executor  proceeds  to  sell  the  estate,  the  purchaser  has  a  right 
to  ask  him  whether  all  the  debts  are  paid  or  not,  and  if  he  declines 
to  answer,  the  purchaser  will  be  considered  to  have  had  notice  that 
all  the  debts  have  not  been  paid,  and  will  be  answerable  for  the 
application  of  his  purchase  money.  Forbes  v.  Peacock^  12  S. 
628. 

2.  (Specific  performance — Agent — Sub-contract,)  A.  contracted 
to  purchase  an  estate  of  B.,  being  at  the  same  time  under  a  secret 
understanding  with  C.  to  sell  the  estate  to  him ;  and  a  contract  was 
afterwards  entered  into  between  A.  and  C.  to  that  efiect:  Held, 
that  a  bill  for  specific  performance  was  maintainable  by  A.  and  C. 
against  B.,  and  the  price  being  adequate,  and  it  not  being  suggest- 
ed by  B.  that  he  had  ever  refused,  or  was  unwilling,  or  would 
have  objected  to  treat  with  C,  or  might  have  obtained  better  terms 
from  him  had  he  known  the  real  circumstances  of  the  case,  the 
court  decreed  specific  performance  against  him.  If  a  defendant 
cannot  object  to  a  party  being  made  a  co-defendant,  he  cannot  ob- 
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ject  to  his  being  made  a  co-plaintiff,  if  the  interests  of  the  several 
co-plainlifis  are  not  conflicting.  Qutfre,  in  what  cases  successive 
purchasers  are  properly  made  parties  to  a  suit  for  specific  perform- 
ance? A  person  seised  in  fee  of  an  estate  subject  to  the  life  interest 
therein  of  his  mother,  and  having  knowledge  of  his  mother's  in- 
terest, contracted  to  sell  the  estate  to  the  party  who  had  no  actual 
knowledge  of  her  interest,  but  knew,  or  might  have  known,  that 
she  resided  on  the  property  as  tenant  or  occupier:  Held  that, 
although  the  mother's  residence  might,  as  between  her  and  the 
purchaser,  have  carried  constructive  notice  of  her  rights,  it  was 
not  necessarily  notice  as  between  the  vendor  and  purchaser  in  those 
respective  characters,  so  as  to  deprive  the  purchaser  of  his  right 
to  compensation  in  respect  of  the  life  interest.  A  vendor  con- 
tracted to  sell  an  estate  in  fee,  with  a  stipulation  that  if  any  dispute 
should  arise  as  to  the  title,  the  same  should  be  submitted  to  some 
eminent  conveyancer,  and  that  in  case  he  should  be  of  opinion  that 
a  good  title  could  not  be  made,  the  contract  should  be  rescinded. 
Upon  the  delivery  of  the  abstract,  it  appeared  that  the  vendor's 
mother  had  a  life  interest  in  the  premises,  and  that  her  interest 
was  known  to  the  vendor  at  the  time  of  the  contract.  Upon  her 
refusing  to  join  in  the  conveyance  to  the  purchaser:  Held,  that  the 
vendor  was  not  entitled  to  rely  on  the  before- nientioned  stipulation 
as  a  ground  for  rescinding  the  contract,  but  that  the  contract  must 
be  specifically  performed,  with  compensation  in  respect  of  the  life 
interest.     Neltkorpe  v.  Holgatty  1.  C.  203. 

8.  {Specific  performance — Agreement — Consideration.)  An  agree- 
ment between  two  persons,  who  are  desirous  of  purchasing  an 
estate  advertised  for  sale  by  auction,  that  one  of  them. shall  not 
bid  against  the  other,  is  not  illegal.  A.  and  B.  agree  that,  in  con- 
sideration of  A.'s  withdrawing  his  opposition  to  B.'s  purchase  of 
an  estate  at  a  sale  by  auction,  A.  shall  have  the  right  of  pre-emp- 
tion of  that  estate  and  of  another  estate  belonging  to  B.  during  B.'s 
lifetime,  and  for  twelve  months  afier  his  decease.  The  agreement 
is  founded  upon  valuable  consideration,  and  can  be  enforced 
against  the  devisees  in  trust  and  cestui  que  trusts  under  the  will  of 
B.    Gallon  v.  Emuss,  1  C.  243. 

4.  (Specific  performance — Letters — Statute  of  Frauds.)  Bill  by  a 
purchaser  praying  specific  performance  upon  the  terms  of  the 
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TWidor  deducing  a  good  title,  at  her  own  expense,  in  the  ordinary 
way,  dismissed,  the  court  being  of  opinion,  upon  the  construction 
of  a  series  of  letters,  and  upon  the  fact  of  the  abstract  of  title  hay- 
ing been  deliyeied  to  the  purchaser  in  the  first  instance,  that  the 
▼endor  entered,  into  the  negotiation  only  upon  this  footing,  namely, 
that  she  should  deliver  an  abstract  of  title,  and  yerify  it  so  ftr  as 
she  had  the  means  in  her  possession  at  her  own  expense,  but  that 
the  purchaser,  if  upon  perusal  of  the  abstract  he  were  satisfied 
with  the  title,  should  be  at  the  expense  of  completing  its  yerifica- 
tion.  Tkwmu  y.  Blachman,  1  C.  801. 
5.  (CkmdiHant  of  sole— Wotver— Porltet — Pleading — Speeifie 
ptrfarmaneeJ)  Conditions  of  sale  stipulated  that  the  sale  should 
be  completed  on  a  certain  day;  and  that  objectbns  to  the  title,  not 
made  within  twenty-one  days  from  the  delivery  of  the  abstract, 
should  be  considered  as  waived;  and  that  if  the  purchaser  should 
not  comply  with  the  conditions,  his  deposit  should  be  forfeited,  and 
the  vendor  be  at  liberty  to  resell  the  property.  The  purchaser  did 
not  deliver  his  objections  until  several  weeks  after  the  expiration 
of  the  twenty^one  days,  and  after  the  day  appointed  for  completing 
the  purchase;  the  vendor's  solicitor,  however,  received  them,  and 
entered  into  a  long  correspondence  with  the  purchaser  on  the  sub- 
ject of  them,  but  without  coming  to  a  satisfactory  cbnduaion. 
Finally,  the  vendor  resold  the  property,  but  at  a  less  price,  not- 
withstanding the  purchaser  protested  agaiilst  the  resale,  and  gave 
notice  to  the  vendor  of  his  intention  to  file  a  bill  to  enforce  the  con- 
tract. About  six  months  afterwards,  he  filed  his  bill,  making  the 
auctioneer  and  the  purchaser  at  the  resale,  to  whom  be  had  some 
months  before  given  notice  of  his  prior  contract,  co^iefendants  to 
it.  The  court  held  that  the  benefit  of  the  conditions  had  been 
waived  by  the  vendor's  solicitor,  and  decreed  a  specific  perform- 
ance, with  a  reference  to  the  master  as  to  title,  and  dismissed  the 
bill  with  costs  as  against  the  auctioneer,  because  he  denied  that  he 
had  ever  intended  to  part  with  the  deposit,  and  without  costs  as 
against  the  purchaser  at  the  resale,  who  claimed  the  benefit  of  his 
contract  if  the  court  should  think  that  the  plaintiff's  ought  not  to 
be  performed.  Where  objections  to  title  are  to  be  considered  as 
waived,  unless  made  within  a  certain  time  after  the  delivery  of  the 
abstract,  gtMsre,  whether  that  condition  can  be  insisted  on,  if  the 
abstract  is  very  defective.     Cuits  v.  3%oc^,  13  S.  206. 


Digitized  by  LjOOQ IC 


DIGEST    OF   BN6LI8H    CASES — EQUITY.       189 

.  (Covenants  far  title — Tenant  for  life,)  Estates  were  devised  to 
A.  for  life,  remainder  to  B.  (or  life,  remainder  to  his  sons  succes- 
sively in  tail  male.  A.  and  B.,  during  the  infancy  of  B.'s  eldest 
son,  obtained  an  act  of  .parliament,  vesting  the  estates  in  trustees 
in  trust  to  sell :  Held,  that  A.  and  B.  must  covenant  the  purchaser 
for  the  title.  If  settled  estates  are  sold  under  a  power  to  sell  them, 
with  the  consent  of  the  tenant  for  life,  he  must  covenant  for  the 
title.     In  re  London  Bridge  Acts,  13  S.  176. 

7.  (Interest — Allotment,)  Under  an  inclosure  act  an  allotment  had 
been  made  to  the  impropriator  in  lieu  of  tithes ;  and  by  the  act  the 
tithes  were  to  cease  on  the  allotment  being  made,  but  the  act  did 
not  authorize  the  sale  of  allotments  before  the  execution  of  the 
award;  in  the  interim,  the  impropriator  agreed  to  sell  his  allotment 
for  7002.,  to  be  paid  on  the  25th  of  March  then  next,  on  a  good 
and  valid  title  being  made  and  executed.  The  award  was  not  made 
until  several  years  after  the  agreement,  but  the  purchaser  had  been 
all  along  in  possession  of  the  allotment.  The  court  ordered  him  to 
pay  4  per  cent,  interest  on  his  purchase  money  from  the  25th  of 
March  next  after  the  date  of  agreement,  although  a  good  title  could 
not  be  made  until  the  award  was  executed.  The  Attorney-general 
V.  The  Dean  ^c,  of  Christ  Churchy  Oxford,  13  S.  214. 

3.  (Notice,)  Purchaser  discharged  from  his  agreement. upon  a  doubt 
whether  the  land  was  not  bound  by  a  covenant  of  which  he  had  not 
notice.     Bristow  v.  Wood,  1  C.  480. 

VOLUNTARY  DEED.  (Covenants-Trustee  and  cestui  que  trust,) 
The  testator,  by  a  voluntary  deed,  covenanted  with  trustees  that, 
in  case  A.  and  B.,  his  two  natural  sons,  or  either  of  them,  should 
survive  him,  his  (the  testator's)  executors  and  administrators, 
should,  within  twelve  months  after  his  death,  pay  to  trustees  named 
in  the  deed  60,0002.  upon  trust  for  such  of  them  (A.  and  B.)  as 
should  attain  twenty-one  years,  and  be  living  at  the  time  of  his 
death,  and  if  neither  of  them,  having  survived  him,  should  attain 
twenty-one,  then  upon  trust  for  him  (the  testator),  his  executors  and 
administrators.  The  testator  retained  the  deed  in  his  own  pos- 
session until  his  death,  and  did  not  communicate  it  either  to  the 
trustees  or  to  A.  and  B.  The  testator  by  his  will,  dated  some  years 
later  than  the  deed,  bequeathed  all  his  property  upon  trust  for  the 
benefit  of  his  wife,  his  sons  A.  and  B.,  and  his  legitimate  children. 
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Ailer  the  death  of  the  testator,  the  deed  of  ooyenant  was  found 
amongst  bis  papers.  A  survived  the  testator,  and  attained  twenty- 
one:  Held  that,  although  the  deed  of  covenant  was  voluntary,  it 
nevertheless  created  a  trust  for  A.,  and  that  the  refusal  of  the  trus- 
tees to  sue  at  l^w  upon  the  covenant  did  not  prejudice  the  right  of 
A.  to  recover  the  payment  of  the  debt  out  of  the  assets  of  the  tes- 
tator; that  the  deed  was  not  of  a  testamentary  nature,  there  being 
no  power  of  revocation  reserved  to  the  covenants;  that  the  retention 
of  the  deed  in  the  possession  of  the  covenantor,  and  the  absence  of 
communication  respecting  it  to  the  trustees,  and  the  cestuis  que  trust, 
did  not  afiect  its  validity.    Fletcher  v.  Fletcher,  4  H«  67. 

2.  (Deei  in  fact  voluntary ,  though  not  purporting  to  be  so.)  A 
conveyance  in  the  form  of  a  purchase  deed  for  valuable  considera- 
tion, but  in  fact  voluntary,  not  supported  against  a  prior  voluntary 
conveyance  made  by  the  same  party.  Roberts  v.  WiiUams,  4 
H.130. 

3.  (Relief  in  equity.)  Equity  will  assist  a  party,  daiming  under  a 
voluntary  deed  of  covenant,  by  enabling  him  to  use  the  deed  either 
at  law  or  in  this  court.    Fletcher  v.  Fletcher,  4  H.  78. 

WILL.  (AccumukUionrStat.  40  Geo.  3,  c.  98 — Anmniies— 
Residue,)  Direction  to  invest  10,0002.  four  per  cent,  stock  in  the 
names  of  trustees,  and  to  pay  thereout  annuities  to  various  persons 
amounting  in  the  whole  to  4002.  a  year;  and  that  the  trustees 
should  hold  the  said  stock  and  the  dividends  thereof,  subject  to  the 
annuities,  upon  trust,  as  to  so  much  of  the  dividends  as  from  time 
to  time  should  fall  in  by  the  determination  of  the  annuities  until 
one-half  of  the  dividends  should  have  so  fallen  in,  to  invest  the 
same  and  the  resulting  income  thereof,  in  order  to  increase  the 
capital  of  the  said  fund  by  accumulation ;  and  so  soon  as  one-half 
of  the  dividends  should  have  so  fallen  in,  to  apply  such  moiety  of 
the  dividends,  and  also  such  farther  parts  of  the  same  as  should 
from  time  to  time  fall  in  by  the  determination  of  the  annuities  re- 
spectively, and  the  whole  of  the  dividends  when  all  the  annuities 
should  have  ceased,  to  certain  charitable  uses.  The  10,0002.  four 
per  cent,  stock  was  invested  according  to  the  will,  and  was  subse- 
quently converted  into  three  and  a  half  per  cents.,  and  the  trustees 
thereupon  reduced  the  pa3rments  to  the  annuitants  by  one-eighth, 
the  dividends  having  become  to  that  extent  insufficient  to  answer 
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the  annuities.  The  death  of  some  of  the  annuitants  aderwards 
leleaaed  a  part  of  the  dividends,  and  the  sums  so  falling  in  were 
accumulated.  In  an  infonnation  to  establish  the  chanty:  Held, 
that  although  the  accumulation  of  the  dividends  had  not  begun 
until  the  death  of  an  ai^nuitant  many  years  after  the  death  of  the 
testator,  yet,  by  the  statute  40  Geo.  3,  c.  98,  the  accumulation 
must  cease  at  the  expiration  of  twenty-one  years  from  his  death. 
That  the  annuitants  were  not  entitled  to  be  paid  their  annuities  in 
full  either  out  of  the  capital  or  out  of  the  released  dividends,  but 
that  the  reduction  of  the  stock  would  operate  to  produce  a  propor- 
tionate reduction  in  the  several  annuities,  and  in  the  fund  applica- 
ble to  the  charity.  That  the  whole  of  the  accumulated  fund  aris- 
ing before  a  moiety  of  the  dividends  was  released  by  cessation  of 
the  annuities,  was  undisposed  of  by  the  will,  and  formed  part  of 
the  residuary  estate.     Attome^'general  v.  Poulden^  3  H.  555. 

2.  {Clou — Description — Survivors.)  Upon  the  construction  of  a 
will :  Held,  that  the  residue  of  the  testator's  pesonal  estate  devolved 
to  his  cousins-german  living  at  his  death,  except  that  the  issue  of 
any  cousin  dying  between  the  date  of  the  will  and  the  death  took 
the  prospective  share  of  the  parent.  Upon  the  construction  of  the 
same  will,  the  share  of  a  cousin  dying  without  issue  between  the 
date  of  the  will  and  the  death  of  the  testator  was  held  not  to  have 
lapsed,  but  to  have  fallen  into  the  bequeathed  residue.  Cori  v. 
Winder,  1  C.  320. 

3.  (Contingem  legacy.)  Testator  directed  the  rents  of  his  estates  to 
be  accumulated  for  five  years:  '*at  the  end  of  which  time  1  leave 
as  follows :  to  H.  6.,  200Z.;  and  to  W.  B.,  W.  C,  E.  M.,  or  as  many 
asmre  livings  lOOl.  each;  and  to  M.  N.,  S.  H.,  S.  S.,  or.asmany 
as  are  then  living,  501.  each ;  and  the  same  sum  to  be  given  at  the 
expiration  of  ten  years  from  the  time  of  my  death,  and  ditto  at  the 
end  of  fifteen  and  twenty  years  from  my  death."  Two  of  the  lega- 
tees died  between  the  end  of  the  tenth  and  the  fifteenth  year  after 
the  testator's  death,  having  received  the  payments  which  became 
due  to  them  at  the  end  of  the  fifth  and  tenth  years:  Held,  that  the 
rights  of  the  legatees  named  in  the  will  to  receive  the  payments 
were  ccmtingent  on  their  surviving  the  times  of  payment,  and  con- 
sequently that  the  executors  of  the  then  deceased  legatees  could 
lot  claim  any  payment  at  the  end  of  the  fifteenth  year.  Bruce  v. 
Oharlton,lZa.65. 
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4.  (Canvertion.)  Testator  deYiaed  his  real  estates  to  trustees  in  trust 
to  sell,  and  to  pay  the  proceeds  to  the  person  or  persons  who,  at 
the  decease  ofS.  H.  and  M.  W.,  was  or  were  their  heirs  or  coheirs 
at  law  respectively,  in  equal  moieties.  One  of  the  trustees  was 
the  testator^s  heir ;  and  he  and  his  co-trustees  sold  part  of  the 
estates  shortly  ader  the  testator's  death.  The  heir  then  died :  and, 
aAer  his  death,  it  appeared  that  the  persons  who  were  the  heirs  of 
S.  M.  and  M.  VV.  at  their  respectiTO  deaths  had  died  in  the  testa- 
tor's Uretinie,  and  consequently  the  trusts  declared  in  their  favour 
failed :  Held,  that  the  testator's  real  estates  were  not  absolutely 
converted  by  his  will  into  personalty,  but  only  for  the  purpose 
expressed  therein,  and  that  purpose  having  failed,  that  they  de- 
scended to  his  heir :  Held,  also,  that  the  proceeds  of  that  part  of 
the  estate  which  had  been  sold  by  the  testator's  heir  and  his  co- 
trustees  was  sold  under  an  erroneous  impression  that  on^  or  more 
of  the  intended  cestui  que  trusts  might  be  in  existence,  and  conse- 
quently, that  those  proceeds  also  must  be  considered  as  part  of  the 
real  estate  of  the  heir.    Davenport  v.  Coltman^  12  S.  610. 

5.  (Same.)  Testator  devised  a  real  estate  to  his  daughter  for  life, 
and  then  to  be  sold,  and  the  proceeds  divided  amongst  her  chil- 
dren. One  of  her  children  died  in  her  lifetime,  having  devised  his 
share  of  the  estate  to  his  son :  Held,  that  the  deceased  child  took 
his  share  of  the  estate  as  personalty  in  reversion,  expectant  on  his 
mother's  death,  and  consequently  that  his  executrix,  and  not  his 
son,  was  entitled  to  it.    EllioU  V.  Fisher^  12  S.  505. 

6.  (Same,)  Residuary  gift  of  the  whole  income  of  the  testator's 
property,  which  included  leaseholds  and  long  annuities,  to  his  wife 
for  her  life,  at  her  own  disposal,  but  not  to  sell  without  theP  con- 
sent of  all  parties;  remainder  to  the  brothers  of  the  testator  equal- 
ly: Held,  that,  construing  the  gift  with  reference  to  the  other  pro- 
visions of  the  will,  the  widow  was  entitled  to  the  income  of  the  pro- 
perty for  her  life  in  the  state  of  investment  in  which  it  was  left  by 
the  testator.  Semble^  in  the  application  of  the  rule  for  converting 
into  permanent  investments  at  the  death  of  the  testator  perishable 
property  in  which  he  has  given  interests  for  life,  and  other  interests 
in  succession,  the  inclination  of  the  court  in  the  latter  cases,  when 
the  meaning  was  doubtful,  has  been  in  favour  of  that  construction 
which  would  give  to  the  tenant  for  life  the  enjoyment  of  the  pro« 
perty  in  specie.    Hennes  v.  Hennee^  3  H.  609. 
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7.  (Deseriptian  of  legatees.)  Bequest  of  lOOOZ.  stock  in  a  certain 
eyent  ^Ho  the  person  or  persons  who  would,  under  the  statute  of 
distribution  of  intestates'  efiects,  have  been  entitled  to  my  personal 
estate,  in  case  I  had  notilisposed  of  the  same  by  will*'*  The  de- 
scription of  the  legatees  is  not  one  of  persons,  but  of  interest,  and 
therefore  their  shares  will  not  be  equal,  but  according  to  the  statute. 
Martin  t.  Glwer^  1  C.  269. 

8.  (Eldest  son.)  Testator  by  his  will  directed  that  the  fourth  part  of 
the  net  annual  income  of  his  property,  which  was  personal,  should 
be  paid  in  quarterly  payments  to  the  eldest  son  of  B.;  and  that  on 
his  decease  the  quarterly  payment  of  his  annuity  should  be  cod- 
tinned  to  his  heir  at  law ;  and  failing  the  latter  by  death,  so  on  in 
like  manner  as  long  as  there  should  be  an  heir :  Held,  that  this 
was  an  absolute  gift  of  one-fourth  of  the  property  to  the  eldest  son 
of  E.  Testator  by  his  will  directed  the  income  of  cme-half  of  his 
personal  estate  to  be  paid  in  equal  shares  to  the  eldest  sons  of  his 
sisters  E.  and  M.  At  the  date  of  the  will,  an  eldest  born  son  of 
M.  was  living,  but  he  afterwards  died  in  the  testator's  lifetime, 
leaving  a  second  bom  son  of  M.  surviving  him.  After  his  death, 
and  with  knowledge  of  it,  the  testator  by  a  codicil  directed  the 
trustees  of  his  will  to  divide  a  certain  sum  among  all  the  children 
then  living  of  his  sisters  E.  and  M.,  with  the  exception  of  the  two 
provided  for  in  his  will :  Held,  that  the  second  bom  son  of  M.  took 
the  share  given  by  the  will  to  her  eldest  son.  Thompson  v. 
Thompson,  1  C.  388. 

9.  (Same.)  Testatrij^  gave  to  the  eldest  son  of  her  daughter  who 
should  be  living  at  her  own  decease  ten  guineas,  and  added,  that 
she  left  him  no  larger  sum  because  he  would  have  a  handsome 
provbion  from  the  estate  of  her  late  husband  and  the  estate  of  his 
own  father  (who  was  still  alive) ;  and  she  gave  the  residue  of  her 
property  to  all  the  children  of  her  daughter,  except  the  daughter's 
eldest  son,  or  such  of  her  sons  as,  by  the  death  of  an  elder  bro- 
ther, should  become  an  eldest  son,  equally  to  be  divided  amongst 
them  when  the  youngest  should  attain  twenty-one.  The  daugh- 
ter's eldest  son  was  provided  for  in  the  manner  mentioned,  but  he 
died  before  the  youngest  child  attained  twenty-one,  and  the  provi- 
sion did  not  devolve  upon  the  daughter's  second  son :  Held,  never- 
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thelefls,  that  the  latter  was  excluded  from  participatiDg  in  tbe  resi- 
due. Livesqf  y*  Livetey^  IS  S.  33. 

10.  {Establishing  will — Practice.)  A  will  was  proved  in  the  West 
Indies,  and  a  duly  authenticated  copy  of  it  was  sent  to  this  coun* 
try,  accompanied  by  an  affidavit  made  by  one  of  the  attesting  wit- 
nesses when  the  will  was  proved,  showing  that  the  will  had  been 
executed  and  attested  pursuant  to  the  statute  of  frauds;  and  that 
copy  was  admitted  to  probate  in  this  country,  and  was  produced 
in  the  court  of  chancery  with  the  affidavit  annexed  to  it.  The 
vice-chancellor,  however,  refused  to  establish  the  will  without  full 
proof  of  its  due  execution  and  attestation.  Rand  v.  Macmakanf 
12  S.  553. 

11.  (Same.)  The  court  of  chancery  will  establish  a  will  made  and 
proved  in  the  colonies,  on  the  production  of  a  duly  authenticated 
copy  of  it,  provided  the  due  execution  and  attestation  of  the  origi- 
nal are  proved  by  the  attesting  witnesses.    S.  C  ib. 

12.  (ExectUars — Beneficial  interest.)  Testator  by  his  will,  which 
was  not  affected  by  tbe  stat  11  Geo.  4.6c  1  Will.  4,  c.  40,  gave 
all  his  personal  estate,  his  leasehold  house  and  premises  excepted} 
unto  his  cousin  and  two  sisters  by  name,  upon  trust  to  convert  the 
same  into  money,  and  apply  the  proceeds  towards  payment  of  his 
debts  and  funeral  and  testamentary  expenses,  but  his  wearing  ap- 
parel was  to  be  given  away  to  whom  they  might  think  fit.  He 
then  gave  his  freehold  and  leasehold  premis^  to  the  same  persons, 
upon  trust  to  sell  and  divide  the  proceeds  among  certain  persons, 
two  of  whom  were  the  trustees,  with  a  declaration  that,  in  order 
to  facilitate  such  sale,  the  receipts  of  his  said  trustees  should  be 
sufficient  discharges.  He  then,  afler  appointing  his  said  trustees 
to  be  his  executors,  declared  that  his  said  executors  and  trustees 
might  retain  to  and  reimburse  themselves  all  their  costs,  charges, 
damages  and  expenses  occasioned  by  the  due  execution  of  the 
trusts  thereby  in  them  reposed:  Held,  that  the  executors  did  not 
take  beneficially  the  residue  of  the  personal  estate  which  remained 
undisposed  of  afler  payment  of  the  testator's  debts  and  funeral  and 
testamentary  expenses.    Mullen  v.  Bowman^  1  C.  107. 

•  3.  (Extrinsic  circumstances — Case  sent  to  law.)  Testator,  amongst 
other  bequests,  gave  a  freehold  house,  his  furniture  and  certain 
other  chattels,  to  his  wife  for  life,  and  willed  that  et  ^.'''    '^^:.*' 
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two  daughters  should  divide  equally,  as  renduary  legatees^  xohat' 
ever  he  might  die  possessed  of^  except  what  was  already  men- 
Honed  in  favour  of  others.  The  questioa  was>  what  was  the  effect 
of  the  words  in  italics  with  r^ard  to  certain  real  estates  of  the 
testator,  which  were  not  particularly  mentioned  in  his  will.  Held, 
that  the  court  ought  not,  in  order  to  determine  that  question,  to 
inquire  into  the  value  and  other  circumstances  of  the  real  estates, 
nor  ought  those  circumstances  to  be  stated  in  a  case  made  for  the 
opinion  of  a  court  of  law  upon  the  question.  Davenport  v.  CoU» 
man,  12  S.  605. 

14.  {Creneral  power.)  General  bequest  of  personalty,  with  a  refer- 
ence to  all  property  over  which  the  testator  had  a  power  of  appoint- 
ment :  Held  to  operate  as  an  execution  of  a  power,  see  1  Vict,  c 
26,  8.  27.     Pidgely  v.  Pidgely,  1  C.  255. 

\b.  {Insolvent — Trust  for  benefit  of  assignees.)  Trust  for  the  sup- 
port, clothing  and  maintenance  of  an  adult:  Held,  to  be  a  trust  for 
his  benefit  generally,  and  to  devolve  to  his  assignees  under  the 
insolvent  act,  notwithstanding  a  provision  to  the  contrary  in  the 
will  by  which  the  trust  was  created.  Younghushand  v.  Crishome^ 
1  C.  400. 

1X>.  (.irursrue-p — imjpU^uii^.)  Toctator  bcin^  seised  in  fee  of  a 
house  in  the  town  of  C,  and  of  estates  in  the  counties  of  H.  and 
L.,  gave  pecuniary  legacies  to  his  two  sons  (one  of  whom  was  his 
heir),  and  also  to  his  two  daughters,  M.  and  C.  He  then  gave  to 
his  wife  for  her  life  the  possession  of  his  house,  together  with  the 
use  of  his  plate,  furniture,  &c.  and  the  interest  of  his  stock  in  the 
funds  during  her  life,  **  save  and  except  the  clauses  in  favour  of 
my  daughters  as  already  mentioned :  at  her  decease,  it  is  my  will 
and  pleasure,  that  M.  and  C.  shall  divide  eqtuilly  between  them, 
as  residuary  legatees,  whatever  I  may  die  possessed  of  except 
what  is  already  mentioned  in  favour  of  others.^^  Held,  that  M. 
and  C.  took  an  estate  in  fee  in  remainder  expectant  on  the  death 
of  the  testatOT^s  widow,  in  the  house  in  C,  and  an  estate  in  fee 
commencing  on  the  widow's  decease,  in  the  estates  in  H.  and  L., 
and  that  the  widow  did  not  take  a  life  interest  by  implication  in 
those  estates,  but  that  the  heir  took  them  by  descent  during  her 
life.  Davenport  y.  CoUman,  12  S.  588. 
7.  (''Issue  in  tail  male"— Jointtare— Power— Shifting  clause.) 
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Testator  devised  his  estates  to  trustees,  in  trust  to  settle  and  oon- 
▼ey  the  same  to  the  use  of  or  in  trust  for  6.  R.  (who  had  then  no 
issue)  for  life,  without  impeachment  of  waste,  with  remainder  to 
his  issue  in  tail  male  in  strict  s^ement :  Held,  that  the  words 
**  in  tail  male**  ^re  descriptive,  not  of  the  issue,  but  of  the  interest 
that  they  were  to  have;  and  that  the  estates  ought  to  be  settled  on 
G.  R.  for  life,  without  impeachment,  dsc,  with  remainders  to  his 
sons  successively  in  tail  male,  with  remainder  to  his  daughters  as 
tenants  in  common  in  tail  male,  with  cross-remainders  in  tail  male. 
Trevor  v.  Trewar^  13  S.  108. 

18.  {Jointure — Power.)  Testator  directed  a  settlement  to  be  made 
of  his  estates,  and  a  power  to  be  inserted  in  it  enabling  the  tenant 
for  life  to  jointure  any  wife  or  wives,  at  one  or  several  times,  to 
the  extent  of  one-fifth  part  of  the  then  ordinary  annual  rental  of 
the  estates;  Held,  that  the  settlement  ought  to  authorize  the  ten- 
ant for  life  4o  charge  the  estates  with  a  clear  yearly  rent-charge 
not  exceeding  one-fifth  of  the  yearly  rent  of  the  estates  payable  at 
the  time  of  creating  the  charge.     S.C.ih. 

19.  (Legacy — Iseue — Tine  of  veUing — Lapte.)  The  testator  de- 
vised and  bequeathed  his  real  and  personal  estate,  subject  to  cer- 
tain trusts  for  the  benefit  of  his  wife,  to  his  son  abAn1iiti»1y,  but  if 
the  son  should  die  under  twenty-one  without  issue,  the  testator 
gave  the  same  to  his  wife  during  her  widowhood,  with  remainder, 
subject  to  certain  legacies,  as  she  should  by  will  appoint,  and  in 
defeult  of  appointment,  or  in  case  she  should  marry  again  after 
the  testator's  decease,  he  directed  that  from  and  after  the  second 
marriage  or  decease  of  his  wife,  which  should  first  happen,  a  moiety 
of  the  trust  estate,  or  so  much  thereof  as  the  appointment  should 
not  extend  to,  should  be  held  in  trust  for  all  and  every  the  daugh- 
ter and  daughters  who  should  be  then  living  of  his  sister,  Mary 
Miles,  and  the  issue  then  living  of  such  of  them  as  should  be  then 
dead,  equally  amongst  them  per  stirpes.  The  testator's  son  died 
under  twenty-one  without  issue  in  the  testator's  lifetime,  and  the 
testator's  wife  also  died  in  his  lifetime :  Held,  that  the  time  of  the 
testator's  death  was  the  period  at  which  the  persons  entitled  to  take 
under  the  said  residuary  bequest  were  to  be  ascertained;  that  not- 
withstanding a  daughter  of  Mary  Miles  was  dead  at  the  date  of  the 
will}  the  children  of  such  daughter,  having  survived  the  testator, 
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I  entitled  per  stirpes  to  a  share  of  the  said  moiety  of  the  resi- 
dual y  estate;  that  the  children  of  a  daughter  of  Mar  j  Miles,  such 
daughter  being  living  at  the  death  of  the  testator's  wife,  but  hav- 
ing died  in  the  lifetime  of  the  testator,  were  also  entitled  per  stirpes 
Co  an  equal  share  of  the  said  moiety  of  such  residuary  estate,  and 
that  the  share  of  the  child  of  a  daughter  would  not  lapse  by  the 
death  of  such  child  in  the  lifetime  of  the  testator,  but  the  entire 
share  of  the  class  would  be  divisible  amongst  the  children  belong* 
ing  to  such  class  who  survived  the  testator.  GoMkell  v.  Uolmei^ 
3  H.  438. 

20.  {Mutake— Evidence.)  Testator  bequeathed  50002.  in  trust  for 
all  and  every  the  child  and  children  of  his  niece,  C.  A.,  and  of 
kis  nepkeWf  the  late  James  C,  to  be  divided  amongst  them,  if 
more  than  one,  share  and  share  alike;  and,  if  there  should  be  but 
one  such  child,  then  in  trust  for  such  only  child;  the  shares  of 
SOBS  to  be  paid  to  them  at  twenty-one,  and  the  shares  of  daughters 
at  that  age,  or  on  their  marriage.  The  testator  never  having  had 
a  nephew  named  James  C,  who  had  died  leaving  issue,  the  chil- 
dfen  of  his  late  nephew  Henry  C.  (who  was  the  only  one  of  his 
nephews  who  had  left  issue)  claimed  to  be  interested  under  the  be- 
quest: upon  which  the  master  was  directed  to  inquire  what  persons 
were  nieant  by  the  testator.  It  appeared  (amongst  other  things) 
from  the  evidence  before  the  master,  that  the  testator  had  had  four 
nephews  surnamed  C. :  that  two  of  them  were  named  Jamea,  and 
another  Henry:  that  one  James  died  forty  years  ago,  and  the 
other  about  sixteen  years  before  the  date  of  the  will ;  and  that 
Henry  died  about  ten  years  before  the  date  of  the  will,  and  was 
the  only  nephew  of  the  testator  who  left  issue:  and  the  master 
found  that  kis  children  were  the  persons  intended.  The  court, 
however,  on  hearing  exceptions  to  the  report,  held,  that  the  finding 
was  not  warranted  by  the  evidence,  and  referred  it  back  to  the 
master  to  review  his  report.    Dauheny  v.  Coghlan^  12  S.  507. 

21.  {Parol  evidence  to  explain — Ademption,)  The  testator  be- 
queathed  a  sum  of  80002.  to  his  daughter  for  her  separate  use  for 
life,  with  remainder  to  her  children  as  she  should  appoint,  and,  in 
default  of  appointment,  to  her  children  equally,  with  provision  for 
survivorship,  advancement,  and  for  the  substitution  of  their  issue; 
and  subject  to  an  annuity  and  to  his  debts,  he  devised  and  be- 

17* 
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queathed  all  the  residue  of  hit  real  and  personal  estate,  naming 
securities  fof  money,  unto  his  son  absolutely.    After  the  date  of 
the  will,  the  testator  gave  to  his  daughter  and  her  husband  a  pro- 
missory note  for  5002.,  then  due  to  the  testator.    In  a  suit  by  the 
children  of  the  daughter  against  the  son,  claiming  to  have  the 
legacy  of  90001.  invested  and  secured  for  their  benefit,  the  defend- 
ant tendered  parol  evidence  th{tt,  after  the  date  of  the  will,  the  tes- 
tator was'requested  by  his  daughter  to  confer  some  benefit  on  her 
husband,  and  that  thereupon  the  testator  gave  her  a  promissory 
note,  declaring  that  it  was  to  be  in  part  satisfaction  of  the  legacy 
of  90001.,  and  that  the  testator  was  advised  by  his  solicitor  that  it 
was  not  necessary  to  alter  his  will  to  give  it  that  efiect:   Held, 
that  this  evidence  was  admissible,  as  constituting  an  essential  part 
of  a  transaction  subsequent  to  and  independent  of  the  will,  of  which 
subsequent  transaction  there  was  no  evidence  in  writing.    That 
the  parol  evidence  was  not  received  as  evidence  of  revocation  or 
alteration  of  any  part  of  the  will,  but  as  evidence  of  a  transaction 
whereby  the  legatee  had  received  part  of  her  legacy  by  anticipa- 
tion.   That  the  advance  to  his  daughter  tod  her  husband  was  an 
ademption  pro  tanto  of  the  legacy  bequeathed  by  the  will  for  the 
benefit  of  the  daughter  and  her  children.    Whether,  if  the  children 
had  been  all  living  at  the  date  of  the  will,  and  been  named  therein 
individually,  and  not  merely  described  as  a  class,  the  advance 
would  have  been  an  ademption,  qu€Brt,    Eirk  v.  EddaweSf  3  IL 
509. 
22.  (Perpetuity— Timber— Title— Vendor  and  purchaser.)  Testa- 
tor devised  his  real  estates  to  trustees  in  fee,  in  trust  for  T.  H.  for 
life,  with  remainder  in  trust  for  all  the  children  of  T.  M.  as  tenants 
in  common  in  tail,  with  remainders  over,  and  ultimately  in  trust 
for  his  own  right  heirs ;  and  he  bequeathed  his  personal  estate  to 
the  trustees,  in  trust  for  Marp  B.  for  life,  with  remainder  in  trust 
for  all  her  children  who  should  attain  twenty-one,  with  remainders 
in  trust  for  T.  M.  and  his  children  in  like  manner ;  and  he  direct- 
ed that  the  timber  or  wood  which  should  be  upon  his  real  estates 
should  be  from  time  to  time  made  use  of  for  repairing  the  houses 
thereon,  or  otherwise  for  the  benefit  and  advantage  of  his  estates; 
or  that  the  same  should  be  sold,  and  the  proceeds  applied  in  the 
manner  in  which  his  personal  estate  was  thereinbefore  directed  to 
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be  applied :  Held,  that  the  direction  or  trust  respecting  the  timber 
and  wood  on  the  estates  was  not  perpetual,  but  osased  on  the  in- 
heritance vesting  in  possession  in  adult  persons.     Sylvester  y. 
Bradley,  18  S.  75. 
29.  (<«PersofMii  rcpreseiilaliaes*'— *</snie.'^    Testator  directed  his 
trustees  to  sell  his  real  and  personal  estate,  and  to  pay  the  interest 
of  the  proceeds  to  his  daughter  for  life,  afid,  after  her  death,  to 
assign  the  principal  and  the  parts  of  bis  real  and  personal  estate 
remaining  unsold  (if  any)  to  her  children,  when  they  should  at- 
tain twenty -one ;  and  if  his  daughter  should  die  without  leaving 
issue,  or  leaving  issue  all  of  them  should  die  under  twenty-one 
and  without  issue,  then  to  assign  the  proceeds,  and  the  parts  of  his 
real  and  personal  estate  remaining  unsold  (if  any),  to  his  personal 
represeniatives,  his,  her,  or  their  heirs,  executors,  administrators 
and  assigns.    The  daughter,  who  was  the  testator's  next  of  kin  at 
his  death,  died  without  having  had  a  child :  Held,  that  by  **is8ue^ 
the  testator  meant  ^^children ;"  and  that  the  persons  who  were  his 
next  of  kin  ai  his  daughter's  death  were  entitled  under  the  ulti- 
mate trust.    Minter  v.  Wraith,  18  S.  52. 
24.  (Remoteness — Executory  limitation.)    If  a  limitation  is  made 
dependent  on  the  happening  of  either  of  two  events,  one  of  which 
is  too  remote,  but  the  other  is  not,  it  will  take  effoci  if  the  latter 
even^  happens.     S.  C.  ib. 
#5.  (Residue,)  *Upon  the  construction  of  a  will :  Held,  that  an  ab- 
solute gift  of  the  residue  to  the  testator's  widow  was  cut  down  by 
subsequent  expressions  to  a  life  interest.    Held,  also,  that  the  chil- 
dren of  the  testator's  two  sons  took  interests  in  the  residue  per 
stirpes.     Henn  v.  Jenkins,  1  C.  865. 
26.  (Residue-^'^Other:')   Testator  bequeathed  the  interest  of  lOOOZ. 
stock  to  his  granddaughter  for  life,  and  gave  the  residue  of  his  per- 
sonal estate  to  his  wife.     He  then,  after  giving  certain  benefits  to 
his  daughter  and  granddaughter  out  of  his  real  estate,  directed 
that,  in  case  both  of  them,  his  said  daughter  and  granddaughter, 
should  die  without  leaving  children  to  attain  twenty-one,  the  pro- 
ceeds of  the  sale  of  the  real  estate,  together  with  the  said  10002. 
stock,  should  go  to  the  persons  who  would  have  been  entitled  to 
his  personal  estate  under  the  statute  of  distributions,  in  case  he 
bad  died  intestate :  Held,  that  the  right  of  the  widow  to  the  10002. 
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iiock  imder  the  nmdamrj  duae  «m  dhreitod  b j  te  anhinqopnt 
daine,  altiioagh  she  wm  Inneif  one  of  tka  penoot  who,  by  Yirtoe 
of  tluU  cknte,  and  in  tbe  efonl  tberaio  mentionad,  vastoBfaue 
the  10001^  but  held,  abo,  thftt,  Qntfl  the  efonl  htppeoed  OD  whkdi 
the  gift  W9M  divested,  she  w«s  entitled  to  all  the  dindends.  Coo- 
stractioo  of  the  word  **  other,"  confined  in  a  lesMfaary  beq[iiest  of 
•«all  other  the  rest  and  residoe?  of  the  testator's  peteonal  estate. 
Jfontn  ▼.  Glc9€r,  1  C  MO. 
37.  (Jtowtttfien — G^  io  tnuteeM,)    A  legpcj  given  to  the  testator's 

reroked  by  a  codicil  appointing  other  trustees  in  their  room,  and 
giving  a  legacy  of  equal  amount  to  the  newly  appointed  trastees 
and  eiecutofi  in  similar  language.     Burgtm  y.  BmrgtMM^  1  C. 

ae?. 

2a  {SkifHrng  cUuise^'CamMrucHom.)  The  testator  bequeathed  his 
residuary  estate  upon  trust  ibr  his  son  ibr  life,  and  after  his  de- 
cease for  the  children  of  his  said  son,  and  he  directed  that  in  case 
his  said  son  should  at  any  time  thereafter  come  into  the  actual 
possession  of  an  estate  entailed  upon  him  the  testator  and  his  issue 
by  his  late  unde,  R.  D.  of  B.,  then  and  in  such  case  the  proTision 
which  he  had  thereinbefore  made  for  his  said  son,  and  all  and 
every  the  trusts  thereof  should  cease,  determine,  and<^  void,  and 
the  trustees  should  thenceforth  stand  poosessed  of  the  said  trust 
moneys  for  the  benefit  of  his  other  children  exclusive  of  his  said 
son ;  R.  D.,  of  B.,  the  late  uncle  of  the  testetor,  had  settled  three 
estates  to  uses,  which  induded,  after  several  estates  for  life  and  in 
tail,  a  limitation  in  remainder  to  his  nephew,  the  testator,  fiur  his 
life,  with  remainder  to  trustees  upon  trust  to  preserve  contingmt 
remainders,  with  remainder  to  the  first  and  other  son  and  sons  of 
the  body  of  his  said  nephew  severally  and  successively  in  tail  male, 
with  divers  remainders  over:  before  the  date  of  the  will,  a  tenant 
in  tail,  who  had  the  then  first  expectant  estete  teil,  joined  with  the 
first  tenant  for  life  in  a  recovery,  whereby  such  tenant  in  tail  had 
acquired  the  fee  as  to  one  of  the  three  estetes,  but  whether  that 
fiurt  was  known  to  the  testator  did  not  appear;  after  the  death  of 
the  testator,  the  same  tenant  in  tail  came  into  possession  of  the 
property  and  suffered  recoveries,  whereby  the  entail  as  to  the  two 
remaining  estates  was  barred,  and  he  then  devised  the  three  estates 
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to  the  aoQ  of  the  testater  in  fee,  subject  to  certain  charges,  under 
which  devise  the  said  son  aAeiwards  entered  into  possession  of 
the  same  three  estates :  Ifeid,  that  the  possession  thus  acquired 
was  not  an  actual  possession  of  the  estate  entailed  upon  the  testa- 
tor and  his  issue  within  the  meaning  of  the  will.     Taylor  y.  Earl 
ofHartwood^  8  H.  872. 
29.  {Same.)   Testator  directed  his  estates  to  be  settled  on  O.  R.  for 
life,  with  remainder  to  his  issue  in  tail  male  in  strict  settlement, 
upon  condition  that  all  persons  from  time  to  time  to  come  into  pos- 
session of  the  estates  should  take  and  use  the  name  and  arms  of 
T.:  Held,  that  the  estates  ought  to  be  settled  on  G.  R.  for  life, 
with  remainder  to  his  sons  successively  in  tail  male,  with  remainder 
to  his  daughters  as  tenants  in  common,  with  cross-remainders  in 
tail  male;  and  that  the  proviso  to  be  inserted  in  the  settlement,  as 
to  taking  the  name  and  arms  and  for  giving  over  the  estates  on 
defiiult,  ought  to  be  so  expressed  as  to  take  away  the  estates  from 
the  defaulting  party  and  his  descendants  only;  that  is,  if  a  grand- 
son of  G.  R.  were  the  defaulting  party,  the  consequence  ought  not 
to  extend  to  the  grandson's  brothers.     Trevor  v.  TVeoor,  18 
S.  108. 
eo.  {Ownic.)    TuBiator  made  two  wins,  one  ot  his  estates  in  Sussex 
and  the  other  of  his  estates  in  Bedfordshire.    By  the  latter  he  de- 
vised those  estates  to  trustees  in  trust  to  settle  them  on  G.  R.,  who 
was  heir  to  the  barony  of  D.,  for  life,  with  remainder  to  his  issue 
in  tail  male  in  strict  settlement;  '*  Upon  the  like  condition  to  that  I 
have  made  my  will  of  my  Sussex  estates,  so  far  as  the  change  of 
cifcumstances  will'  permit,  that  the  said  estates  shall  go  over  to  the 
party  next  entitled,  on  the  person  for  the  time  being  possessed  be- 
coming entitled  to  the  barony  of  D.:"  Held,  regard  being  had  to 
the  will  of  the  Sussex  estates,  that  the  succession  of  a  child  or  any 
male  issue  of  a  child  of  G.  R.  to  the  barony  ought  not  to  exclude 
that  child  or  his  issue  male  from  the  enjoyment  of  the  Bedfordshire 
estates,  unless  some  other  child  or  the  issue  male  of  some  child  of 
G.  R.  were  in  existence  to  whom  those  estates  might  go  over. 
8.  C.  ib. 
81.  (Suhelituiion  of  legacy.)   Bequest  of  an  annuity  of  800L  to  the 
testator's  wife,  followed  by  a  bequest  among  others  of  an  annuity 
of  200L  to  the  testator's  daughter,  and  subsequent  direction  in  the 
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same  instrument  that  at  the  death  of  the  testator's  wife  the  daughter 
was  to  have  400L  a-year :  Held,  that  the  annuity  of  400Z.  given 
to  the  daughter  was  in  substitution  for,  and  not  in  addition  to,  the 
prior  annuity  of  200L  given  to  the  same  legatee.  Yarkney  v. 
Hwuard,  8  H.  620. 
32.  (  VetUd  iiUerut.)  Bequest  of  lOOOL  to  A.,  upon  trust  to  lay  the 
same  out  in  consols  and  pay  the  interest  and  dividends  to  B.  for 
life;  and  immediately  afler  her  decease,  upon  trust  that  the  said 
stock  should  be  transferred  to  B.'s  daughter  C,  in  case  she  should 
then  have  attained  the  age  of  twenty-one  years,  for  her  absolute 
use  and  benefit;  but  in  case  the  said  C.  should  not  have  attained 
the  age  of  twenty-one  years  at  the  decease  of  her  said  mother, 
then  upon  trust  to  pay  and  apply  the  said  interest  and  dividends, 
as  the  same  should  become  due  and  payable,  for  the  maintenance 
and  support  of  the  said  C.  until  she  should  attain  such  age  of 
twenty-one  years,  and  upon  her  attainment  thereof,  upon  trust  to 
transfer  the  said  stock  or  fund  to  the  said  C.  for  her  use  and  benefit. 
B«  and  C.  survived  the  testator.  Afterwards  C.  died  in  the  lifetime 
of  B.  without  having  attained  the  age  of  twenty-one  years:  Held, 
that  C.  took  a  vested  interest  in  the  lOOOL  Hammond  v.  Matde^ 
1  U.  281. 

83.  (  Vetting^  time  of.)  Testator  bequeathed  an  estate  to  trustees  in 
trust  to  pay  the  interest  to  his  niece  for  life,  and  directed  that  after 
her  death  the  trustees  ^otdd  pay^  spply)  transfer  and  dispose  of 
the  residue  amongst  her  children  equally  to  be  divided  between 
them  share  and  share  alike,  to  be  paid  to  sons  at  twenty -one  and 
to  daughters  at  that  age  or  on  their  marriage;  and  he  empowered 
the  trustees,  after  his  niece's  decease,  or  in  her  lifetime  with  her 
consent,  to  raise,  pay  and  apply,  for  the  preferment  and  advance- 
ment of  any  of  her  children,  all  or  any  part  of  their  presumptive 
portions  under  the  trusts  aforesaid :  Held,  that  there  was  no  gift 
to  the  children  except  in  the  direction  to  pay  to  them,  and  therefore 
their  portions  did  not  vest  in  them  until  such  of  them  as  were  sons 
attained  twenty-one,  and  such  of  them  as  were  daughters  either 
attained  that  age  or  married.    Chevaux  v.  Aislabie^  13  S.  71. 

84.  (AbMoltUe  conversion — Heir.)  Upon  the  construction  of  a  will : 
Held,  that  it  was  the  intention  of  the  testator,  in  the  event  of  his 
wife  and  any  of  his  children  living  at  his  death  surviving  him,  that 
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there  should  at  some  time  or  other  be  an  absolute  sale  and  coq- 
yersion  of  his  real  estate  for  their  benefit:  Held  also,  the  wife  and 
one  of  the  daughters  having  survived  the  testator,  that  the  daughter 
did  not  take  by  devise  or  descent  from  him  any  real  estate  descendi- 
ble to  her  heir  at  law.    Tily  v.  Smith,  1  C.  484. 

85.  {AppaitUment—Pawer^l  WiU.  4,  4-  1  Vici.  e.  26,  #.  27.) 
A  married  lady,  having  power  under  her  settlement  to  dispose  of 
real  and  personal  property  to  which  her  husband  was  entitled  for 
his  life,  and  her  husband  having  agreed  subsequently  to  the  mar- 
riage that  certain  other  personal  property  should  be  disposed  of  by 
her  in  such  manner  as  she  thought  proper,  made  a  will,  commencing 
^18  fellows : — **I,  Ann  B.,  the  wife  of  W.  B.,  by  the  authority  of 
my  marriage  articles,  do  make  this  my  last  will  and  testament : 
whereas  my  husband  is  entitled  to  the  whole  of  the  rents  and  profits 
of  my  estates,  both  real  and  personal,  during  his  life,  from  and  after 
the  decease  of  myself  and  my  husband  I  do  hereby  give,  &c"  The 
testator  then  proceeded  to  dispose  of  the  property  comprised  in  her 
settlement,  and  after  appointing  executors  she  gave  all  the  rest, 
residue  and  remainder  of  her  property,  both  real  and  personal,  to 
6.  H. :  Held,  that  the  will  was  an  appointment  of  the  property 
comprised  in  the  post-nuptial  agreement,  as  well  as  of  that  com- 
prised in  the  settlement.    Harrington  V.  Harrington^  13  S.  818. 

86.  {Cumulative  legacies.)  Testator  gave  the  interest  of  60,000L  to 
his  wife  for  life,  and  directed  that  after  her  death  10,000L  should 
be  set  apart  out  of  that  sum  in  aid  of  his  residuary  estate,  and  he 
directed  that  the  interest  of  the  moneys  arising  from  the  sale  and 
conversion  of  his  real  and  personal  estate,  not  specifically  devised 
and  bequeathed,  and  also  of  the  10,0002.,  should  be  paid  io  A.  for 
life.  By  a  codicil  the  testator  bequeathed  to  A.  the  legacy  or  sum 
of  10,000/.,  to  be  paid  to  him  out  of  my  residuary  estate :  Held, 
that  the  sum  of  10,000/.  given  by  the  codicil  was  distinct  from  the 
sum  of  10,000/.  given  by  the  will.  Forbes  v.  Lawrence,  I.  C. 
405. 

87.  {Same.)  Legacies  given  by  different  instruments  held,  under  the 
circumstances  of  the  case,  to  be  cumulative.  Lyon  v.  Colville,  1 
C.  449. 

88.  {Exoneration  of  personalty,)  Upon  the  construction  of  a  will : 
Held,  that  a  particular  freehold  estate  of  the  testator  was  the  pri- 
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mary  fund  for  tbe  payment  of  a  mortgage  debt  which  had  been 
charged  thereon  by  the  testator  in  his  liiedme,  in  exoneration  of 
the  personalty  and  other  estates.    Evami  y.  Codtfrom,  1  C.  428* 

39.  (Sawie.)  Legacies  held  to  be  charged  by  the  will  of  a  testator 
upon  his  real  estate  in  exoneration  of  his  personalty.  A$hby  v. 
Askby,  1  C.  549. 

40.  {Extinction  of  power.)  By  the  marriage  setttement  of  A.  a  sum 
of  8000Z.  stock  was  settled  upon  himself  and  his  intended  wife  for 
their  joint  lives  and  the  life  of  the  survivor,  and  then  for  the  benefit 
of  their  children,  and,  if  no  children,  in  trust  for  the  settlor,  his 
executors,  admitustrators  and  assigns.  After  his  marriage  A.  made 
his  will,  and  thereby  gave  his  real  estate  to  P.  and  his  heirs,  upon 
tbe  same  trusts,  as  near  as  could  be,  as  were  declared  of  the  stock 
by  the  settlement,  and  after  giving  certain  pecuniary  legacies,  he 
bequeathed  all  the  rest  of  his. moneys  and  property  of  any  kind  to 
P.,  hb  executors,  administrators  and  assigns,  upon  trust  and  for  the 
benefit  of  the  objects  of  his  settlement  as  he  might  think  best.  A. 
died,  leaving  his  widow,  but  no  issue  of  the  marriage.  P.  declined 
to  take  probate  of  the  will :  Held,  that  whether  the  course  taken  by 
P.  had  or  had  not  the  efl^t  of  depriving  him  of  the  discretionary 
power  given  to  him  by  the  will,  he  could  not,  in  the  events  that  had 
happened,  exercise  that  power  so  as  to  afifect  the  rights  of  the  parties 
interested  under  the  will  and  settlement,  and  that  the  efiect  of  these 
instruments  was  to  give  a  life  interest  to  the  widow  in  the  real  and 
residuary  personal  estate  impeachable  of  waste,  as  to  the  real  estate 
to  the  testator's  heirs,  and  as  to  the  residuary  personal  estate  to  his 
next  of  kin.    Ford  v.  Ruxtrnj  I  C.  408. 

41.  {FrauduUrU  dm$eSf  stattOe  of.)  The  owner  in  fee  of  two  free- 
hold estates,  largely  indebted  by  specialty  and  simple  contract, 
devises  one  to  A.  B.  in  fee,  charged  with  the  payment  of  one-fifth, 
but  only  one-fifth  of  all  his  debts,  and  devises  the  other  to  C.  D. 
in  fee,  charged  with  the  payment  of  the  other  four-fifths,  but  no 
farther  part  of  those  debts.  These  devises  are  not  within  the  pro- 
viso of  the  statute  of  fraudulent  devises.  Lyon  v.  Crolville^  1  C. 
449. 

42.  (Lapie — Bequest  of  epeeific  ckaiteL)  If  a  testator  possessed  of 
a  specific  chattel,  or  chattel  real,  bequeath  it  to  A.  and  the  heirs 
of  his  body,  and  in  default  of  such  issue  to  B.,  the  death  of  A.  in 
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the  testator's  lifetime  without  issue  dees  not  enable  B.,  though  sur- 
▼iving  the  testator,  to  take  under  the  will,  but  causes  a  lapse.  Har* 
ris  T.  Davis,  I  C.  416. 

48.  (Legacy  duty,)  A  direction  that  all  the  testator's  legacies  shall 
be  paid  clear^  means  that  they  shall  be  paid  clear  of  legacy  duty. 
Ford  V.  Ruxtouj  1  0.  408. 

44.  (Legacy  to  servant — Wages.)  Testator  bequeathed  to  his  ser« 
▼ant  C.  a  legacy  of  6000Z.  He  aAerwards  gave  to  his  servants 
who  should  have  been  living  with  him  two  years  at  the  time  of  his 
death  a  year's  wages:  Held,  that  C,  who  had  been  living  with  the 
testator  two  years  at  the  time  of  his  death,  was  entitled  to  a  year's 
wages  in  addition  to  the  6000/.    S.  C.  ib. 

45.'  (LimUatians  contingent  upon  failure  of  issue.)  Testator  gave 
certain  fee  farm  rents  and  stock  in  the  funds  to  trustees  upon  trust 
to  pay  the  annual  produce  and  dividends  to  his  two  nieces,  M.  and 
N.,  for  their  lives,  and  the  life  of  the  survivor,  and  after  the  decease 
of  the  survivor  of  them  unmarried,  to  convey  or  transfer  the  rents 
and  the  stock  to  the  children  of  B.;  with  a  proviso,  however,  that 
if  his  nieces,  or  either  of  them,  should  marry,  the  trustees  should 
have  power  to  settle  the  share  of  the  party  marrying  for  her  benefit, 
and  that  of  her  husband  and  children ;  and  that  in  the  event  of  a 
marriage,  and  children  of  the  marriage  who  should  attain  21,  but 
not  otherwise,  the  limitations  over  in  favour  of  B.'s  children  should 
be  void ;  and  the  testator  gave  the  residue  of  his  property  to  M.  and 
N.  absolutely.  M.  and  N.  both  married,  but  had  no  children,  and 
their  settlements  provided  that  in  the  event  of  their  having  no 
children  the  persons  interested  under  the  will  should  take:  Held, 
that  the  children  of  B.  were  entitled.  Doyne  v.  Cartwright,  1  C. 
482. 

46.  (Marshalling — Legacies  and  debts  on  mortgage — Apportion- 
ment  on  leasehold  estate  and  other  securities.)  The  testator  by 
his  will  bequeathed  an  annuity  to  his  wife  for  her  life,  and  made 
it  a  primary  charge  in  preference  to  all  other  legacies  on  a  lease- 
hold estate,  which  was  (together  with  certain  policies  of  insurance 
on  the  life  of  the  testator)  subject  to  two  mortgages,  and  he  directed 
that  if  the  rents  and  profits  of  such  leasehold  estate  should  be 
insufficient  to  pay  the  wife's  annutity,  then  the  same  should  be 
paid  out  of  his  other  personal  estate.  The  mortgagees  were  paid 
VOL.  VI.  18 
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off  by  the  ezecuUHV  out  of  the  produce  of  the  policies  and  the  general 
personal  estate:  Held,  that  the  wife's  annuity*  so  far  as  it  fell  upon 
the  personal  estate  other  than  the  leasehold  estate  specially  charged, 
was  not  entitled  to  priority  over  the  other  legacies;  that  the  mort- 
gage debtSf  to  which  the  leasehold  estate  specifically  charged  with 
the  annuity  was  subject,  should  be  apportioned  rateably  upon  the 
leasehold  estate  and  the  policies  of  insurance,  according  to  their 
respective  value  and  amount,  and  that  the  legatees  (other  than  the 
wife)  were  entitled  to  have  the  assets  marshalled,  and  to  stand  in 
the  place  of  the  mortgagees  of  the  leasehold  estate,  to  the  extent  of 
that  part  of  the  mortgage  debts  which  should  be  apportioned  there- 
upon.    Johnson  v.  Ckildy  4  H.  87. 

47.  (Pariicular  wards^''  In  ike  fir  it  place''— Priority  ofUgatetM.) 
Testator  directed  his  trustees  to  stand  possessed  of  the  residue  of 
his  estate,  upon  trust,  in  the  first  place,  to  pay  what  might  be  due 
under  his  covenant  to  J.  S.,  and  then  upon  trust  to  set  apart  and 
invest  a  sufik^ient  sum  to  satisfy  certain  annuities  which  he  be- 
queathed by  his  will,  and,  in  the  next  place,  aAer  making  such 
investment  as  aforesaid,  upon  trust  to  pay  the  several  pecuniary 
legacies  bequeathed  by  bis  will.  The  assets  were  insufficient  to 
pay  all  the  legacies  and  annuities  in  full:  Held,  that  the  annuitants 
had  no  priority  over  the  legatees  in  respect  of  payment.  SenAUf 
that  a  legatee  who  asks  a  decree  for  immediate  payment  of  his 
legacy,  ought  to  pray  for  it  by  his  bill.  TkwaiUs  v.  JPoresuM,  1 
C.  409. 

48.  (Particular  wards^^IAmitatian  cfsucctsmve  interests  in  chat* 
iels— Heirs  of  the  body—^'  Or''  construei  ''oiur'— ^<  Surtiving" 
construed  ^*  other" — Indefinite  failure  of  issue.)  Testator  by  a 
will  made  since  the  stat.  1  Vict.  c.  26,  after  directing  payment  ct 
his  debts  and  bequeathing  several  specific  articles  of  plate  i^kk 
sister  L.,  desired  that  all  bis  other  plate,  jewellery,  books,  pictures 
and  other  property,  except  freehold  and  leasehold  property,  should 
be  sold,  and  the  produce,  aAer  deducting  funeral  and  other  expen- 
ses, be  divided  in  equal  parts  amongst  L.,  M.,  N.,  O.  and  P.  He 
then  directed  that  his  freehold  house  and  his  leaseholds,  some  of 
which  were  held  for  years,  and  others  for  years  determinable  on 
lives,  should  be  kept  in  hand  and  let  to  the  best  advantage,  and  the 
produce  be  divided  every  half-year  to  the  above-named  L.,  M.,  N., 
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O.  and  P.»  or  to  their  lawful  heirs;  and  in  case  of  there  being  no 
heirs,  the  share  or  shares  to  be  divided  in  equal  parts  among  the 
surviving  legatees.  The  testator  at  his  death  led  L.  his  heiress  at 
law  and  sole  next  of  kin ;  M.,  N.,  O.  and  P.  were  not  related  to  L., 
but  were  related  to  and  capable  of  inheriting  from  each  other;  M. 
died  unmarried  in  the  testator's  lifetime:  Held,  first,  that  M.'s  share 
of  the  residuary  personal  estate  lapsed  for  the  benefit  of  the  next  of 
kin;  secondly,  that  M.'s  share  of  the  freehold  properly  did  not 
Inpse,  but  went  to  the  surviving  devisees,  the  words  "heir  and 
lawful  heirs"  referring  to  heirs  of  the  body,  and  "or"  being  con- 
strued  "and;"  thirdly,  that  M.'s  share  of  the  leaseholds  for  years 
lapsed  and  fell  into  the  residue,  the  words  "their  being  no  heir" 
referring  to  an  indefinite  failure  of  issue,  and  the  word  "surviving" 
meaning  "other."     Harrit  v*  Davis^  1  C.  416. 

49.  (Particular  wards — "  Lineal  descent.^^)  Testator  gave  all  the 
residue  of  his  real  and  personal  estate  unto  and  equally  between 
and  amongst  all  his  relations  who  might  claim  and  prove  their 
relationship  to  him  by  lineal  descent.  He  had  no  wife  or  issue  at 
the  time  of  making  his  will  nor  afterwards.  He  died  leaving  several 
first  cousins  his  next  of  kin :  Held,  that  the  first  cousins  were  entitled 
to  the  residuary  estate,  both  real  and  personal.  Craik  ▼.  Lamb^ 
1  C.  489. 

50.  {Pariictdar  words — *^Next  ofkin.^)  Testator  bequeathed  his 
residue  to  his  wife  for  life,  remainder  to  his  daughter  absolutely; 
but  if  his  wife  survived  his  daughter,  then,  at  his  wife's  death,  one- 
third  of  the  capital  was  to  go  according  to  her  will,  and  the  other 
two-thirds  were  to  go  and  be  paid  "  to  any  other  of  the  next  of  kin 
of  my  paternal  line."  The  daughter  was  the  testator's  sole  next  of 
kin  at  his  death ;  and  exclusive  of  her,  the  testator's  brothers  were 
fais  next  of  kin  at  the  same  time;  at  the  death  of  the  widow  (who 
survived  his  daughter),  the  daughter's  children  were  the  testator's 
next  of  kin  according  to  the  statute,  but  they  and  the  testator's 
brothers  were  his  nearest  of  kin,  all  of  them  being  his  relations  in 
the  second  degree:  Held,  that  the  brothers  as  well  as  the  children 

.  were  entitled  to  the  two-thirds  of  the  residue.  Cooper  v.  Denison^ 
13.  S.  290. 

51.  (Particular  words — ^^  Unmarried J^)  Testator  gave  certain  real 
and  personal  property  to  trustees,  upon  trust  to  pay  the  annual 
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iooome  to  his  two  nieoes,  in  equal  moieties,  duriDg  tbeir  lives,  and 
after  the  death  of  either  of  them  unmarried,  then  upon  trust  to  fiay 
the  whole  income  to  the  survivor  during  her  life;  upon  the  death  of 
one  of  the  nieces  who  had  married :  Held,  upon  the  construction  of 
the  entiire  will,  thai  the  survivor  was  entitled  to  the  whole  income 
for  her  life.    Dopu  v.  Cartwrigkiy  I  C.  482. 

62.  (Resiraini  on  oKenaHon — IfUolvencf — Parting  with  an  iniereat 
—Siai.  14-2  Ftd.  c.  1 10.)  Testator  gave  the  dividends  of  6000L 
stock  to  A.  for  life,  and  if  A.  should  die  then  to  A.'s  wife  for  life, 
she  to  lay  it  out  for  the  good  of  A.*s  children,  but  if  she  should 
marry  again  she  should  have  nothing  more  to  do  with  the  money, 
but  the  executors  should  have  full  power  over  it,  and  lay  it  out  as 
they  should  think  best  for  such  of  the  children  as  should  remain 
*■  under  age,  **and  when  the  youngest  child  becomes  of  the  age  of 
twenty -one  years,  then  this  said  5000Z.  stock  shall  be  sold,  and  the 
money  shall  be  then  equally  divided  between  such  of  the  said 
children  that  shall  be  then  living,  equally  share  and  share  alike. 
No  one  of  the  said  children  shall  be  allowed  or  shall  ever  sell  or 
part  with  his  or  her  share  or  interest  in  this  said  money  until  it 
shall  be  divided.  If,  on  proof  of  any  one  or  more  of  them  having 
done  so,  then  his  or  her  share  will  from  that  time  become  the  pro- 
perty of  the  other  children.  This  said  stock  to  stand  in  the  names 
of  my  executors.^'  The  testator  died  in  1831 ;  A.  died  in  1836; 
A.*s  wife  died  in  1843,  without  having  married  again.  The  young- 
est child  of  A.  came  of  age  in  1844.  In  1841,  J.  who  was  one  of 
the  children  of  A.,  and  who  was  afterwards  living  when  the  young- 
est came  of  age,  having  been  arrested  for  debt,  presented  bis 
petition  and  obtained  his  discharge  under  the  stat.  1  &  2  Vict.  c. 
1 10,  for  the  relief  of  insolvent  debtors :  Held,  that  this  was  a  parting 
with  J.'s  contingent  reversionary  interest  in  the  capital  stock  within 
the  meaning  of  the  expression  contained  in  the  will,  and  farther 
that  the  restraint  against  alienation  contained  in  the  will  was  valid ; 
consequently,  that  the  interest  so  parted  with  devolved  to  the  other 
children  of  A.  who  were  living  when  the  youngest  attained  twenty- 
one.  QiuBrt^  whether  a  gift  to  A.  in  fee,  with  a  proviso  that  if  A. 
alien  in  B.'s  lifetime  the  estate  shall  shift  to  B.,  is  validt  Ckurehill 
V.  Mark9, 1  C.  441. 

58.  (Sevocofiofi,  efect  of.)   Testator,  by  a  will  made  since  the  stat. 
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1  Vic  c.  26»  bequeathed  the  residue  of  bis  personal  estate  and  cer- 
tain freehold  and  leasehold  estates  in  equal  shares  to  L.,  M.,  N., 
O.y  and  P.;  in  a  subsequent  part  of  his  will  he  bequeathed  to  H. 
one-half  of  the  legacy  named  to  each  of  the  other  legatee^,  that  is 
to  say,  one-half  what  his  brother  M.  ought  to  receive.  By  a  codi- 
cil the  testator  declared  as  follows:  **  I  revoke  all  that  part  written 
in  roy  former  will  which  leaves  a  legacy  to  H.,  written  in  my  will 
on  the  thirty -second  and  thirty-third  lines  :^'  Held,  that  by  force 
of  this  revocation  the  will  was  to  be  read  as  if  the  gifl  to  H.  were 
not  in  it,  consequently  that  such  revocation  enured  to  the  benefit 
of  the  other  devisees  and  legatees.  Harris  v.  DaviSj  1 C.  416. 

54.  {Settlement  of  perMonalty — Heirs.)  A  man  settles  personal 
estate  upon  himself  and  his  wife  for  their  lives,  and  then  upon  their 
children,  and,  in  default  of  children,  upon  himself,  his  executors, 
administrators  and  assigns,  and  afterwards  directs  real  estates  to 
be  settled  upon  the  same  trusts  as  near  as  can  be,  as  affect  the  per- 
sonalty. Upon  the  death  of  the  settlor  without  children,  the  real 
estate,  subject  to  the  life  interest  of  the  widow,  goes  to  his  heirs. 
Ford  V.  Ruxton,  I  C.  403. 

55.  {Tenant  far  life — Et\fojfmeni  in  specie  or  permanent  invest* 
ment.)  Testator  aAer  bequeathing  certain  leaseholds  for  years  to 
A.  who  died  in  the  testator's  lifetime,  and  afler  bequeathing  several 
legacies,  gave  and  bequeathed  to  trustees  all  bis  money  in  the  long 
annuities  and  other  of  the  public  stocks  or  funds,  ready  money  and 
securities  for  money,  outstanding  debts,  and  all  the  rest,  residue 
and  remainder  of  his  estate  and  efiects  whatsoever  and  whereso- 
ever, upon  trust,  in  the  first  place,  by  sale  thereof,  or  of  so  much 
thereof  as  should  l^e  necessary  for  that  purpose,  to  pay  thereout  all 
his  debts  and  funeral  and  testamentary  expenses,  and  the  legacies 
by  him  thereinbefore  given,  and  subject  thereto,  to  pay  the  divi- 
dends and  interest  thereof  to  B.  for  life,  and  aAer  B.'s  decease  to 
permit  C.  to  have  the  dividends  and  interest  for  life,  and  aAer  the 
decease  of  the  survivor  of  D.  and  C.  he  bequeathed  the  principal  of 
the  said  trust  fund  to  the  children  of  D.:  Held,  that  the  tenants  for 
life  were  not  entitled  to  the  enjoyment  in  specie  of  the  rents  of  the 
leaseholds  and  the  dividends  of  the  stock,  but  that  the  leaseholds 
and  stock  must  be  invested  so  as  to  be  permanently  productive  for 

18» 
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the  persons  cntided  to  it  according  to  the  limitations  of  the  will. 
Sutherland  v.  Cockt^  1  C.  498. 
M.  {Tenant  for  lift — Right  of  occupation  bf-^Receiver.)  Upon 
the  construction  of  a  devise  of  real  property:  Held,  that  an  equit- 
able tenant  foe  life  was  entitled  to  the  personal  enjoyment  of  the 
property  upon  giving  security  for  the  due  fulfilment  of  the  objects 
of  testator's  will*  In  order  to  give  efiect  lo  the  claim  of  the  tenant 
for  life,  the  court,  in  contravention  of  a  previous  letting  by  the 
trustees  of  the  will  to  a  person  who  had  notice  of  the  trusts,  grant- 
ed a  receiver  of  the  property,  with  a  direction  to  let  it  to  the  tenant 
for  life  upon  the  terms  of  giving  such  security.  Baylies  v.  Bay* 
Kes,lC.687. 

57.  (Uncertainty,)  Testator  bequeathed  his  residue  to  his  first 
cousins,  the  children  of  his  father's  brother  of  the  name  of  C.  The 
testator's  father  had  two  brothers  of  the  name  of  C,  both  of  whom 
had  lefl  children:  Held,  that  the  bequest  was  not  void  for  uncer- 
tainty, but  that  the  children  of  both  the  brothers  were  entitled  to 
share  in  the  residue.    Hare  v.  Cartridge^  13  S.  165. 

58.  {Vesting  and  deveeting.)  Testatrix  bequeathed  the  residue  of 
her  funded  property  in  trust  for  her  niece  for  life,  and  aAer  her 
death  to  be  equally  divided  amongst  all  her  children,  whether  sons 
or  daughters, share  and  share  alike;  in  case  it  should  happen  that 
there  was  but  one  child  at  the  niece's  death,  then  to  go  to  that  one 
only -child,  and  in  case  of  failure  of  issue  to  go  as  the  niece  should 
appoint  by  her  will.  The  niece  had  eleven  children,  three  of  whom 
died  in  her  lifetime :  Held,  that  all  the  children  took  vested  interests, 
and,  as  more  than  one  survived  their  mother,  there  was  no  devest- 
ing of  interests.    Tcmpleman  V.  Warrington^  13  S.  267. 
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[Selections  from  MetcalTs  Reporti,  VoL  7;  RobmK>n*s  (Virginia)  Reports,  VoL 
3;  Ri€hardioii*s  (South  Carolina)  Reports,  VoL  1 ;  Shepley's  (Maine)  Reports, 
VoL  9;  Hamphre7*s  (Tennessee)  Reports,  VoL  4;  Pike*s  (Arkansas)  Reports, 
VoL  4;  Howard's  (&  C.  United  States)  Reports,  VoL  3.] 

ACTION.  (Liability  of  agent  to  principal  for  negligence.)  G., 
the  owner  of  a  vessel  bound  from  Boston  to  India,  procured  a  letter 
of  credit  from  W.  &  Co.  of  London,  authorizing  R.,  the  master  of 
the  vessel,  to  value  on  them,  at  six  months'  sight,  for  any  sum  not 
exceeding  5000L  in  all ;  and  in  case  of  any  accident  to  R.,  by 
which  he  might  be  prevented  from  using  the  credit,  authorizing  P., 
S.  &  Co.,  of  Batavia,  or  R.  &>  Co.  of  Canton,  to  use  the  letter  of 
credit  for  account  of  G. :  G.  gave  this  letter  and  a  quantity  of 
specie  to  R.,  with  instructions  to  proceed  to  Batavia,  call  on  P.,  S. 
&  Co.,  and,  if  practicable,  load  with  cofiee  and  return  direct  to 
Boston:  but  if  he  could  not  there  load  for  home,  then  to  take  there 
a  cargo  of  rice,  dtc.,  proceed  to  Lintin,  leave  the  vessel  there,  go 
up  to  Canton,  consult  R.  6c  Co.,  and  if  he  could  load  with  teas  pru- 
dently, then  to  put  all  G.'s  funds  into  the  hands  of  R.  &  Co.,  take  the 
vessel  to  Wampoa,  and  sell  the  rice :  R.  proceeded  to  Batavia,  and 
finding  the  price  of  cofiee  too  high  to  load  therewith  for  home,  he 
purchased  rice,  &c.  through  the  houses  of  P.,  S.  &  Co.  at  Batavia, 
and  D.  6z  Co.  at  Samarang,  and  paid  therefor  in  six  bills,  drawn 
by  him  on  W.  &  Co.  under  the  letter  of  credit,  amounting  in  the 
whole  to  8601  ^  2t.  lOd.:  R.  then  proceeded  to  Lintin,  conferred 
with  R.  &  Co.,  determined  to  load  with  teas,  6&c.,  sold  the  rice, 
and  put  the  proceeds  of  the  sale,  and  the  specie  and  letter  of  credit 
furnished  by  G.  into  the  hands  of  R.  6i  Co.,  who  furnished  a  return 
cargo  of  teas,  6cc :  No  accident  happened  to  R.,  to  prevent  him 
from  using  the  credit  on  W.  dt  Co.:  On  the  letter  of  credit,  when 
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put  into  the  hands  of  R.  ^  Co.,  there  was  an  indorsement  made 
hy  R.  purporting  to  state  the  amount  of  the  several  bills  that  he 
had  drawn  thereon  at  Batavia;  but  one  bill  so  drawn,  to  the 
amount  of  lOOOZ.  was  by  mistake  omitted  to  be  indorsed,  so  that 
the  apparent  balance  on  the  letter  was  lOOOL  more  than  the  real 
balance :  R.  &  Co.  thereupon  drew  on  W.  ^  Co.  for  the  apparent 
balance,  and  furnished  teas,  &c.  for  G.  to  the  amount  so  drawn 
for,  in  addition  to  the  amount  of  G.'s  specie,  &c. :  All  the  bills  so 
drawn  were  accepted  and  paid  by  W.  ^  Co. :  The  cargo  arrif  ed 
at  Boston,  and  was  received  by  G.,  who  gave  notice  to  R.  of  the 
overdraft  as  soon  as  it  was  discovered,  and  R.  insisted  that  the 
mistake  was  made  by  R.  &  Co.  and  not  by  himself:  G.  thereupon 
disposed  of  all  the  teas  in  the  same  manner,  and  paid  the  aforesaid 
bills  to  W.  &  Co.:  There  was  a  lesson  the  whole  cargo;  and 
after  it  was  ascertained  that  the  overdraft  was  the  mistake  of  R., 
G.  brought  an  action  against  R.'s  administrator  to  recover  the 
damages  sustained  by  the  mistake.  Held,  that  the  action  was 
maintainable,  and  that  G.  was  entitled  to  recover  the  amount  of 
actual  loes  sustained  by  him  in  consequence  of  R.'s  mistake. 
Gould  V.  Rich,  7  Metcalf  538. 

2.  (Proprietart  of  a  franchise  liable  only  for  special  damages,) 
An  individual  cannot  maintain  an  action  against  the  incorporated 
proprietors  of  a  canal  (or  damages  caused  by  their  omission  to 
construct  the  canal  according  to  the  requisitions  of  their  act  of 
incorporation,  or  their  omission  to  keep  the  canal  in  repair,  if  his 
damage  be  such  only  as  he  sufiers  in  common  with  all  others. 
Proprietors  of  Quincy  canal  v.  Newcowib,  ib.  276. 

S.  {QueiUonfor  the  jury.)  In  an  action  by  the  owner  of  a  coach  and 
horses  against  the  driver  of  another  coach,  for  driving  the  wheels  of 
his  coach  upon  one  of  the  horses  attached  to  the  plaintiff's  coach, 
it  is  a  question  for  the  jury,  whether  the  plaintiflTs  driver  was  guilty 
of  such  misconduct  as  to  prevent,  the  plaintiff's  recovery ;  and  the 
court  cannot  properly  give  peremptory  instructions  to  the  jury  that 
the  defendant  is  entitled  to  a  verdict  because  of  the  misconduct  of 
the  plaintiff's  driver.     Munroe  v.  Leach,  ib.  274. 

4.  {Agency.)  Where  a  paper,  by  which  '*  the  signers  of  this  do 
agree  to  join  and  subscribe  our  equal  proportion  of  the  expenses 
tending  a  dancing  school,  to  be  held  at  H.  in  D,  to  commence  as 
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Moan  OM  the  fnqfariitf  of  the  school  ma$  think  proper^  was  signed 
by  the  plainliff  and  defendant,  and  by  several  others ;  and  where 
it  appeared  that  the  school  had  afterwards  been  kept  by  a  person 
employed  by  the  plaintiff  and  two  others,  and  that  the  plaintiff  had 
paid  more  than  his  own  proportion  thereof,  and  that  the  defendant 
had  paid  nothing ;  and  that  the  defendant  had  attended  the  school 
a  part  of  the  time,  but  had  done  no  act  to  confer  any  agency  on 
the  plaintiff,  or  had  knowledge  that  any  had  been  assumed,  or  any 
liabilities  incurred  by  him ;  it  was  held,  that  the  action  could  not 
be  supported.    Ba$ford  v.  Brown^  9  Shepley  0. 

5.  (Againti  gub'agent.)  If  a  foreigner  has  employed  an  agent  to 
procure  insurance  on  his  vessel,  and  the  agent  has  employed  a 
sub-agent  for  the  purpose,  and  any  lien  he  had  has  been  removed 
by  payment,  the  owner  may  bring  his  action  directly  against  the 
sub-agent,  and  recover  money  received  by  him  on  account  of  the 
policy.    M*Kenzie  v.  Nevius,  ib.  138. 

6.  (Promiufor  benefit  of  third  person.)  Where  one  person  makes 
a  promise  for  the  benefit  of  a  third  person,  that  third  person  may 
maintain  an  action  on  such  promise.  Brown  v.  0*Brien^  1 
Richardson  268. 

7.  {Debt.)  A  joint  action  of  debt  lies  against  the  persons  who  have 
bound  themselves  by  the  same  writing,  to  pay  a  sum  of  money, 
the  one  with,  and  the  other  without  seal.  Oldham  v.  Hunt^  4 
Humphreys  332. 

8»  {For  return  of  duties.)  Since  the  passage  of  the  act  of  congress 
of  March  3,  1839,  chap.  82,  which  requires  collectors  of  the  cus- 
toms to  place  to  the  credit  of  the  treasurer  of  the  United  States  all 
money  which  they  receive  for  unascertained  duties,  or  for  duties 
paid  under  protest,  an  action  of  assumpsit  for  money  had  and  re- 
ceived will  not  lie  against  the  collector  for  the  return  of  such  duties 
so  received  by  him.     Cary  v.  Curtis^  3  Howard  236. 

9.  {For  malicious  prosecution — Probable  cause — Conviction^  con* 
elusive  evidence  of  probable  cause.)  In  an  action  for  malicious 
prosecution,  or  for  a  conspiracy  to  injure  the  plaintiff  by  a  ground- 
less criminal  prosecution,  the  want  of  probable  cause  for  prosecut- 
ing is  essential  to  the  maintenance  of  the  suit,  however  malicious 
the  defendant  may  have  been. 
In  an  action  for  a  malicious  prosecution,  if  there  be  a  conviction 
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of  the  criminal  oflence  charged  before  a  magistrate,  having  juris- 
diction of  the  subject  matter,  not  obtained  by  undue  means  of  the 
prosecutor,  it  wifl  be  conclusive  evidence  of  probable  cause. 
Papson  V.  Caswellj  9  Shepley  212. 
10.  {Evidence  inaction  of  $lander.)  Where  the  defendant,  in  an  ac- 
tion of  slander,  has  pleaded  a  special  justification,  admitting  the 
speaking  of  the  words,  and  averring  that  they  were  true,  without 
pleading  the  general  issue,  the  plaintiff  may  give  evidence,  other 
than  what  is  furnished  by  the  plea  itself,  of  the  extent  and  degree 
of  malice,  actuating  the  defandant,  in  traducing  the  plaintifi*,  to 
afiect  the  question  of  damages. 

And  it  may  well  be  doubted  whether  the  defendant,  in  such  case, 
by  relying  upon  his  justification  solely,  and  failing  to  sustain  it,  is 
precluded  from  giving  evidence  in  mitigation  of  damages. 

In  such  action  of  slander,  where  it  appeared  that  the  plaintiff,  a 
minister  of  the  gospel,  had  been  tried  before  a  conference  upon  a 
charge  of  having  made  alterations  in  certain  charges  of  immoral 
conduct,  signed  by  others,  against  one  of  his  brethren  in  the  min- 
istry, for  the  purpose  of  procuring  an  investigation  thereof;  and 
the  present  defendant,  on  such  trial  of  the  present  plaintiff,  had 
been  active  against  him,  and  in  connexion  with  which  the  charge 
of  forgery  had  been  made  by  the  present  defendant  against  the 
present  plaintiff;  and  the  truth  of  which  had  been  set  up  as  a 
special  justification  on  the  present  trial ;  it  was  held,  that  the  plain- 
tiff might  give  in  evidence  the  proceedings  at  the  trial  before  the 
conference  in  aggravation  of  the  damages. 

The  mere  insertion  of  other  matter  in  the  charges  against  such 
third  person  in  an  additional  specification,  would  not  constitute  the 
crinoe  of  forgery,  unless  it  was  done  with  the  intent  to  defraud  or 
deceive  some  one. 

When  the  defendant,  in  an  action  of  slander,  has  placed  his  de- 
fence upon  the  ground,  that  certain  papers  were  the  subjects  of 
forgery  and  had  been  forged,  he  has  no  cause  of  complaint,  if  the 
presiding  judge  suffers  the  cause  to  proceed  to  trial,  and  does  not 
instruct  the  jury  that  the  papers  were  not  the  subjects  of  forgery, 
even  if  they  were  not  so ;  for  if  the  instruction  had  been,  that  they 
were  not  the  subjects  of  forgery,  the  plaintiff  could  not  have  been 
guilty  of  that  offence,  and  the  instruction  must  then  have  been, 
that  the  defence  had  not  been  made  out. 
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If  the  plaintiff  altered  those  charges,  after  they  had  been  signed, 
with  praiseworthy  intentions,  relying  upon  that  confidence  he  had 
been  accustomed  to  experience  from  the  brethren  of  his  church, 
while  endeavouring,  in  pursuance  of  their  instigations  originally,  to 
bring  a  member  of  the  same  denomination  to  an  examination  as  to 
charges  against  him,  supposed  to  be  susceptible  of  proof,  such 
alteration  is  not  a  forgery.     Sawptr  v.  HopkinSt  ib.  26:^. 

11.  {Debt  an  note  payable  in  Louisiana  funds.)  Debt  cannot  be 
maintained  on  a  note  for  so  many  dollars,  in  Louisiana  funds. 
Hudspeth  et  al.  v.  Gray  et  aly  4  Pike  157. 

12.  {Acceptance  on  a  contingency,)  An  accepted  draft  for  the  pay* 
ment  of  money,  on  a  contingency  which  may  never  happen^  will 
not  support  an  action  against  the  acceptor;  nor  is  such  an  instru- 
ment a  bill  of  exchange* 

Such  an  instrument  is  not  valid  as  creating  a  legal  liability 
against  the  parties  to  it,  though  it  is  competent  evidence  of  the  ac- 
ceptor's liability  on  a  count  for  money  had  and  received,  when 
connected  with  proof  of  the  happening  of  the  contingency  upon 
which  he  was  to  pay*     Henry  v.  Haten^  4  ib.  401. 

13.  {For  disturbance  of  franchise,)  A  declaration  in  case  by  the 
owner  of  a  ferry  for  the  disturbance  of  his  franchise  contains  two 
counts,  each  of  which  is  demurred  to.  The  first  count  sets  forth, 
in  substance,  that  the  plaintiff  was  possessed  of  a  legally  established 
ferry;  that  there  were  good  and  convenient  roads,  ways  and  land- 
ings for  the  use  of  the  same;  and  that  there  was,  and  of  right 
ought  to  have  been,  a  free  and  uninterrupted  passage  for  the  water 
flowing  in  and  down  the  river,  so  as  not  to  aftect  or  injure  the 
landings,  ways  or  roads  at  the  ferry :  and  it  charges  that  the 
defendants  wrongfully  placed  obstructions  in  the  river  near  the 
ferry  and  landings,  by  which  the  current  of  the  stream  was 
checked  and  diverted,  and  thrown  from  and  upon  the  landings  (in 
modes  particularly  described);  thereby  occasioning  the  plaintiff 
great  labour  and  expense,  destroying  or  injuring  the  roads  and 
landings,  rendering  the  embarkation  and  debarkation  difficult,  and 
preventing  the  transportation  of  persons  and  property.  The  second 
;:ount  is  the  same,  except  that,  instead  of  alleging  a  possession  of 
.he  ferry  by  the  plaintiff,  it  avers  his  right  to  the  reversion  there- 
)fi  expectant  npon  the  term  of  his  tenant,  in  whom  the  possession. 
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use  and  enjoyment  are  charged  to  be,  and  that  the  grievance  com- 
plained  of  is  to  the  prejudice  of  the  plainttfTs  reversionary  estate. 
Held,  both  counts  are  good  on  general  demurrer :  disseniiente 
Allen  J.,  who  was  of  opinion  as  to  the  second  count,  that  it  not 
being  for  the  accruing  damages  consequent  upon  the  obstruction, 
but  by  the  reversioner  for  an  injury  to  the  inheritance,  it  could  not 
be  sustained  without  an  averment  in  it  of  possession  of  the  land* 
ings,  or  of  some  right  to  their  use.  Patrick  ▼.  Ryfner$^  2  Rob* 
]nson209. 

14.  (What  proof  will  maintain  smch  action.)  In  an  action  by  the 
grantee  of  a  ferry  against  a  wrongdoer  who  disturbs  the  enjoyment 
of  his  franchise,  the  grant  of  the  franchise  from  the  public,  the  use 
of  the  ferry  with  its  appurtenant  hindings  and  outlets,  and  the  fact 
of  such  disturbance,  are  all  that  need  be  established.  Nor  is  it 
material  whether  the  disturbance  is  by  invading  the  plaintifPs  right 
to  the  exclusive  transportation  and  tolls,  or  by  obstructing  or  im- 
paiiing  his  navigation,  or  by  destroying  or  injuring  the  landings 
and  outlets.    Ih. 

15.  {Against  tkerijffwrekoMing  at  his  oum  dale  under  Ji.faJ)  The 
owner  of  a  slave  sells  her,  but  remains  in  possession.  The  slave 
is  afterwards  levied  upon  under  execution,  and  the  vendee  forbid* 
ding  the  sheriff  to  sell,  the  creditor  gives  an  indemnifying  bond 
with  security,  and  then  the  slave  is  sold  by  the  sheriff,  and  the 
sheriff  becomes  himself  the  purchaser,  though  at  the  time  in  the 
name  of  aiiother.  In  an  action  of  detinue  by  the  first  vendee 
against  the  sheriff  so  purchasing:  Held,  the  question  whether  a 
sheriff  can  acquire  title  by  a  purchase  at  his  own  sale  does  not 
arise,  but  the  proper  inquiry  is  whether  the  title  of  the  plaintiff  is 
valid  against  the  execution  creditor.  Tavenner  v.  Robinson^  ib. 
280. 

ASSUMPSIT.  (For  tdlsJ)  General  indebitatus  assumpsit  lies  for 
tolls.     Prvprieior$  of  Quincy  canal  v.  Neiccomb^  7  Melcalf  276. 

2.  {Statute  of  Frauds.)  An  oral  contract  for  the  sale  of  land  is  not 
utterly  void  by  the  statute  of  frauds;  and  therefore  a  party  who 
advances  money  on  such  contract  cannot  recover  it  back,  if  the 
other  party  is  able  and  willing  to  fulfil  the  contract  on  his  part. 
Coughlin  V.  KnowleSj  ib.  57. 

AUDITA  QUBRELA.   A  debtor,  afler  all  his  Idnds  were  attached. 
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eoQYeyed  a  part  of  tbem  to  A.  by  deed  with  ooYenants  of  warranty 
and  against  incumbrances :  The  attaching  creditor  afterwards  re- 
covered judgment,  and  took  out  execution,  and  A.  paid  him  a  cer- 
tain sum  for  a  release  of  the  attachment  on  the  land  thus  conveyed, 
under  an  agreement  that  the  creditor  need  not  apply  the  money, 

^  thus  paid  to  him,  towards  satisfaction  of  his  judgment,  because  A. 
had  no  wish  to  raise  a  claim  against  his  grantor,  on  the  covenants 
in  his  deed,  as  such  claim  would  be  worthless :  The  creditor  sub- 
sequently levied  his  execution  on  the  other  land  that  was  attached, 
in  part  satbfaction  of  his  judgment,  and  committed  the  debtor  to 
prison,  on  a  pluries  execution  taken  out  ibr  the  balance  of  the 
judgment :  The  debtor  thereupon  brought  a  writ  of  audita  qyerela 
against  the  creditor,  for  relief,  on  the  ground  that  the  sum  paid  by 
A.  had  satisfied  the  judgment  pro  ianto :  Held,  that  the  sum  paid 
by  A.  was  not  paid  on  account  of  the  debtor,  as  it  did  not  come, 
directly  or  indirectly,  out  of  his  funds ;  and  that  the  writ  of  audita 
querela  could  not  be  maintained.    Kimball  v.  Parker^  ib.  68. 

AWARD.  {Error  on  the  record.)  On  an  appeal  from  the  judgment 
of  the  court  of  common  pleas  on  an  award  of  arbitrators,  nothing 
can  be  considered  but  some  error  apparent  on  the  record,  which 
would  be  examinable  on  a  writ  of  error.  Ward  v.  American  Bank^ 
ib.  486. 

2.  {Certainty.)  An  award  which  directs  one  party  to  pay  to  the 
other  a  certain  sum,  within  a  certain  time  after  the  date  of  the 
award,  with  interest  till  paid,  is  sufticiently  certain.  SkeeU  v. 
Chickering^  ib.  816. 

3.  {WkaiguXmienoniM  binding,)  An  equitable  title  to  land  of  which 
an  intestate  died  seised  being  set  up  against  his  heirs,  some  of  the 
heirs  and  the  claimants  enter  into  an  agreement  under  seal,  refer- 
ring the  matter  to  arbitration,  and  the  arbitrators  award  in  favour 
of  the  claimants,  and  direct  a  conveyance  by  the  heirs  of  their  in- 
terest in  the  land  to  the  claimants :  Held,  it  was  competent  for  the 
adult  heirs  who  were  Muijurii  to  enter  into  the  submission,  not- 
withstanding there  were  other  heirs  interested  in  the  subject  who 
were  not  parties ;  that  the  award  made  in  pursuance  of  such  sub- 
mission is  binding  on  the  parties  to  such  submission,  according  to 
the  terms  thereof;  and  that,  upon  a  bill  in  equity  for  the  purpose, 
VOL.  VI.  19 
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specific  execotion  may  be  decreed  against  such  parties  to  the  sub* 
mission,  and  a  conveyance  compelled  of  such  legal  title  to  the  land 
as  has  descended  to  them  respectively.  Boyd*$  kein  v.  Magru^ 
dtr*$  keiriy  2  Robinson  761. 

ADMIRALTY.  XAgreemeni  of  eansortikip.)  An  agreement  ofoon- 
sortship  between  the  masters  of  two  vessels  engaged  in  the  busi- 
ness known  by  the  name  of  wrecking,  is  a  contract  capable  of 
being  enforced  in  an  admiralty  court,  against  property  or  proceeds 
in  the  custody  of  the  court.     Andrewi  v.  Wall^  8  Howard  568« 

ATTORNEY  AT  LAW.  An  attorney  may  receive  the  money  due 
on  an  execution,  and  enter  satisfaction  on  the  record.  Taflar  v. 
Eatttrlingy  1  Richardson  310. 

2.  (Negligence.)  If  an  attorney  at  law  has  been  grossly  negligent 
in  the  managentent  of  a  demand  entrusted  to  him  for  collection, 
and  has  promised  to  pay  the  anoount  to  the  creditor,  an  action  may 
be  sustained  against  the  attorney  without  first  making  a  demand 
of  the  money.     Dorrance  v.  Hutchinson^  9  Shepley  357. 

ASSIGNMENT.  {When  legal.)  A  city  officer,  who  is  chosen  for  a 
year,  subject  to  be  removed  from  office  at  any  time,  at  the  will  of 
the  mayor  and  aldermen,  and  whose  salary  is  payable  quarterly, 
may  legally  make  an  assignment  of  a  quarter's  salary  before  the 
quarter  expires.     Brackett  v.  Blake^  7  Metcalf  335. 

2.  {Evidence  of  consideration.)  A  share  of  the  proceeds  of  a  testa- 
tor's estate  being  bequeathed  to  a  feme  covert^  and  her  husband 
having  assigned  the  same,  a  bill  is  filed  by  the  assignee,  which 
alleges  that  the  assignment  was  in  consideration  of  1500  dollars. 
The  executor  and  the  feme  both  answer,  but  the  answers  do  not 
deny  the  consideration,  or  call  for  proof  of  it ;  and  the  deed  of 
assignment  purports  on  its  face  to  be  in  consideration  of  1500  dol- 
lars. It  $eems^  there  being  no  such  denial  or  call  for  proof,  the 
deed  is  prima  facie  evidence  of  the  allegation  in  the  bill.  BrawU' 
ing  V.  Headletfy  2  Robinson  342. 

BANK.  {Evidence  of  organization  not  necessary  in  an  action  by  a 
hank.)  It  is  not  necessary,  in  order  to  maintain  an  action  by  an 
incorporated  bank,  that  such  bank  should  show  a  regular  organi- 
zation, according  to  the  directions  of  the  Rev.  Sts.  c.  44.  It  is,  in 
general,  sufficient  to  give  evidence  of  the  act  of  incorporation,  and 
the  actual  use  of  the  powers  and  privileges  thereby  conferred. 
Farmers*  4*  Meckanies^  Bank  v.  Jenks^  1  Metcalf  502. 
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BANKRUPT.  {Fidueiarp  dehi.)  A  collector  of  city  taxes  is  «<  a 
public  officer,''  within  the  first  sectioD  of  the  United  States  bank- 
rupt act  of  1641 ;  and  a  debt  which  he  owes  the  city  in  conse- 
quence of  a  defalcation  in  his  office  of  collector,  is  a  fiduciary  debt. 
Morte  V.  Cttf  of  Laweil,  ib.  152. 

2.  (Lien.)  In  Kentucky,  the  creditor  obtains  a  Ken  upon  the  property 
of  his  debtor  by  the  delivery  of  a  Ji.fa.  to  the  sheriff;  and  this 
lien  is  as  absolute  before  the  le?y  as  it  is  afterwards.  Sa9age*$ 
auignee  ?.  Besi,  3  Howard  111. 

BILLS  OF  EXCHANGE.  (When  hUl$  are  due.)  When  a  creditor, 
residing  in  Louisiana,  drew  bills  of  exchange  upon  his  debtor,  re- 
ading in  South  Carolina,  which  bills  were  negotiated  to  a  third 
person,  and  accepted  by  the  drawee,  tl^  creditor  had  no  right  to 
lay  an  attachment  upon  the  property  of  the  debtor,  until  the  bills 
had  become  due,  were  dishonoured^  and  taken  up  by  the  drawer. 
Black  V.  Zaekarie,  ib.  483. 

2.  (Etidenee  i^  indorsement.)  If  the  ptaintiflT  bongs  hb  action  as 
indorsee  of  a  bill  of  exchange  against  the  acceptor,  and  sets  forth, 
in  his  declaration,  an  indorsement  to  certain  coparU>er8«  by  the 
name  of  their  firm,  and  an  indorsement  by  them,  also  in  their  part- 
nership name,  to  himself;  and  on  the  trial,  he  produces  the  bill, 
and  proves  this  indorsement  to  have  been  made  by  one  of  the  part- 
ners by  the  name  of  the  firm;  this  is  prima  facie  evidence  of  that 
indorsement,  and  of  the  title  of  the  plaintiff  through  them  to  the 
bill.    Davenport  v.  Davis,  9  Shepley  24. 

3.  (Notice  of  non-payment,)  To  charge  the  drawer  of  a  bill  of  ex- 
change by  putting  a  notice  of  non-payment  into  the  mail,  when  he 
resides  in  a  difierent  state  from  that  in  which  the  demand  on  the 
acceptor  was  made,  and  when  there  is  a  town  of  \he  same  name 
in  at  least  two  states,  the  direction  of  the  notice  should  not  only 
name  the  town  in  which  the  drawer  resides,  but  also  the  state. 
Beckwith  v.  Smith,  ib.  125. 

4.  (Wkenpresentwunt  to  be  made.)  When  a  bill  or  note  is  not  pay- 
able at  a  place  where  there  are  established  business  hours,  a  pre- 
sentment for  payment  may  be  made  at  any  reasouabie  hour  of  the 
day.    Dana  v.  Sawyer ^  ib.  244. 

5.  (Terhal acceptance.)  A  verbal  acceptance  of  a  bill  is  sufficient 
to  bind  the  aoceptori  but  the  words  from  which  such  acceptance  is 
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to  be  inferredy  motC  not  be  equivocal.     Walker  \.  Lide  4" 
HrLaueUim^  I  Richudsoo  249. 

6.  (CkaraeierefadrttftpapibleinArkanMUWumey.)  A  draft  pay- 
able **in  Arkanaaa  money  of  the  Payetteville  brancb,''  cannot  be 
made  tbe  basis  of  an  action  against  the  acceptor  thereof.  Hoid- 
kins  V.  WaMnt,  4  Pike  481. 

7.  {Place  efpapukeni  wiaierial.y  The  place  of  payment  of  a  bill  of 
eichange,  whether  designated  in  the  bill  itself,  or  in  the  acceptance, 
is  a  material  part  of  the  contract ;  and  a  mis-statement  of  it  in  the 
declaratioo  is  fatal.    WaXker  y.  Walker  ei  al.y  ib.  643. 

BOUNDARIES.  {WkemiUUhtferredJrampricriiyrfeeeupaHaiL) 
Where  the  docomentary  title  to  lands  of  adjoining  owners  does  not 
fix  the  boundary  line  between  them  by  admeasurement,  monuments, 
or  otherwise,  the  title  of  either  will  be  inferred  from  priority  of  oc- 
cupation. In  such  a  case,  the  erection  of  a  building,  by  one  of  the 
adjoining  owners,  on  his  own  land»  with  eaves  overhanging  land 
that  has  not  been  occupied  in  any  way  by  the  other  owner,  is  a  prior 
occupation  and  possession  of  the  land  under  the  eaves,  and  the  sub- 
sequent cultivation  or  use  of  that  land  by  the  other  owner  cannot 
be  regarded  as  an  interruption  of  such  prior  occupation  and  posses- 
sion. So  if  one  of  the  adjoining  owners  encloses,  or  otherwise  uses, 
land  up  to  a  certain  Bne,  which  he  claims  as  his  boundary  line^this 
will  be  regarded  as  a  prior  occupation  and  possession  up  to  that 
line,  as  against  the  other  owner,  who  subsequently  erects  a  build- 
ing on  that  line,  with  eaves  overhanging  the  land  thus  enclosed  or 
used.    Tkaeker  v.  Guardemer^  7  Metcalf  484. 

2.  (Naiwral  eijeeU.)  A  call  for  course  and  distance  must  yield  to 
a  call  for  natural  objects.  MaeeemgUl  v.  Bc/ffiee^  4  Humphreys 
205. 

BOND.  {Whai  indareewtent  is  eMenee  to  repel  preeumpium  of 
pafwtetU.)  An  indorsement  of  credit  on  a  bmid,  made  by  the  ob- 
ligee within  the  period  that  raises  the  legal  presumption  of  pay- 
ment, is  evidence  for  him  for  the  purpose  of  repelling  that  pre- 
sumption.   Dahmejf  v.  Dahtey^  2  Robinson  622. 

CONTRACT.  (€fer  of  reward.)  The  mayor  of  the  city  of  Boston 
caused  an  advertisement  to  be  published,  for  about  a  week,  in  the 
daily  papers  of  the  city,  stating  that  there  had  been  a  frequent  and 
successful  repetition  of  incoidiary  attempts,  and  ofl^ring  a  reward. 
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to  be  paid  by  the  city*  for  tbe  apprehension  and  coovictioB  of  any 
peraoa  engaged  in  these  attempts :  Held,  that  this  was  not  to  be  re* 
garded  as  mn  unlioaited  oflfer,  continuing  till  it  should  be  formally 
withdrawn,  but  as  limited  to  a  reasonable  time;  and  that  it  ceased 
to  be  an  oficr  after  the  lapse  of  three  years  and  eight  months* 
Loring  r.  City  of  Bosian,  7  M etoalf  409. 

2.  (Far  release  of  dower.)  Where  one  contracted  with  another, 
that  his  wife  should,  within  sii^  months,  convey  and  release  to  the 
other  party  her  right  of  dower  in  certain  land  then  conveyed  to 
him ;  if  the  deed,  within  the  six  months,  was  executed  mnd  deliver- 
ed to  one  authorized  by  the  grantee  to  receive  it,  or  to  one  not  so 
aothorized,  but  who  was  afterwards  authorized  by  him  to  retain 
it  for  his  use,  it  would  operate  as  an  efiectual  conveyance  within 
the  six  months;  and  the  contracting  party  would  have  performed 
the  condition  of  his  contract.    Turner  v.  Wkidden^  9  Shepley  121. 

9.  (When  timtf  esoenee  of.)  If  there  was  an  agreement  in  the  first 
instance  as  to  the  time  within  which  a  contract  was  to  be  perform- 
ed, and  there  has  been  no  waiver  of  it,  time  is  of  the  essence  of 
the  contract   Allen  v.  Cooper^  ib.  133. 

4.  {Part  performance.)  A  contract  cannot  be  rescinded,  on  account 
of  fraud  in  obtaining  it,  without  mutual  consent,  if  circumstances 
be  so  altered  by  a  part  execution,  that  the  parties  cannot  be  put  in 
ftalti  gtfo/  for  if  it  be  rescinded  at  all,  it  must  be  rescinded  in  toto. 
Potter  V.  Titeomb,  ib.  300. 

5.  {Discharge  by  act  of  Crod.)  If  a  stipulation  be  for  the  perform- 
ance  of  an  act,  which  the  party  alone  is  competent  to  perform,  and 
he  is  prevented  by  the  act  of  God  from  performing  it,  the  obliga- 
tion is  discharged.    Knight  v.  Beats,  ib.  531. 

6.  {Marriage  settlement.)  What  marriage  settlement  makes  the 
husband  a  mere  trustee  for  the  wife,  and  precludes  all  individual 
interest  in  her  personalty.  Matthews  4*  Co.  v.  Woodson^  2  Rob- 
inson 601. 

CHALLENGE  OF  JURORS.  {Right  to  peremptory  challenge.) 
The  right  of  a  party,  who  is  put  on  trial  for  a  capital  ofience,  to  a 
peremptory  challenge  of  jurors,  must  be  exercised,  if  at  all,  before 
the  jurors  are  interrogated  by  the  court  concerning  their  bias  of 
opinions.    CommonweiUth  v.  Rogers,  7  Metcalf  500. 

CONSIGNOR  AND  CONSIGNEE.    {Where  advances  to  be  re. 
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paid.)  Where  a  partDer  io  a  mercantile  houae  in  Boetoo  was  aent 
to  Mobile  for  a  limited  time,  to  do»  among  other  thingSy  commiation 
buaioess  there^  and  gooda  were  consigned  to  him  from  Boetoo,  and 
advances  were  made  on  the  gooda  by  the  house  at  Beaton,  it  waa 
held,  in  the  absence  of  any  special  agreement,  that  the  adranoea 
were  to  be  repaid  at  Boston,  and  not  at  Mobile,  and  that  the  ex- 
pense of  remitting  the  prooeedb  of  the  goods,  including  a  premium 
on  exchange,  if  incurred  prudently,  and  according  to  the  course  of 
mercantile  dealing,  waa  chargeable  to  the  consignor.  Carter  r. 
Cmminghaw^  ib.  401. 

CONSPIRACT.  (hukcimefit.)  An  averment,  in  an  indictment  for 
a  conspiracy,  that  the  defendants  conspired  to  defraud.A.,  is  not 
supported  by  proof  that  they  omspired  to  defraud  the  public  gene* 
rally,  or  any  individual  whom  they  might  itoeei  and  be  able  to 
defraud.    CowmonweaUh  v.  Harlep^  ib.  506. 

CONSTITUTIONAL  LAW.  (LiabiUty  of  pMic  afeer.)  A 
public  ofltoer,  acting  from  a  sense  of  duty  in  a  matter  where  he  is 
required  to  exercise  discretion,  is  not  Kable  to  an  action  fi>r  an 
error  of  judgment    Kendall  v.  Stoke$  et  aZ.,  8  Howard  87. 

2.  (Relief  law.)  A  law  of  the  atate  of  Indiana,  passed  after  an  ex^ 
cution  was  issued,  requiring  that  property  should  be  appraised  and 
not  sold  unless  it  brought  a  certain  amount,  eould  not  avoid  the 
deed  of  the  sheriflT  in  a  case  where  the  property  waa  sold  without 
appraisement.     Ganily*$  leseee  v.  Swings  ib.  707. 

8.  {Right  of  imprimmmenk)  The  right  of  a  creditor  to  imprison  the 
body  of  a  debtor  existing  at  the  time  of  the  formation  of  the  con* 
tract  is  no  part  of  the  contract*  It  is  a  remedy  given  by  law  for 
the  enforcement  of  the  contract,  and  may  be  repealed.  The  legis* 
lature  may  vary  the  nature  and  extent  of  the  remedies  and  pre* 
acribe  the  times  and  modes  in  which  remedies  shall  he  pursued ; 
yet  have  no  power  to  abolish  all  the  remedies  existing  at  the  time 
the  contract  was  made,  so  as  to  leave  the  creditor  no  redress* 
Woodjin  V.  Hooper^  4  Humphreys  18. 

CONSTRUCTION  OF  STATUTES.  {Opimame  in  debates.)  The 
court,  in  construing  an  act,  will  not  consider  the  motives  or  rea* 
aons,  or  opinions  expressed  by  individual  members  of  congress  in 
debate^  but  will  look,  if  necessary,  to  the  public  history  of  the 
tiroes  in  which  it  was  passed.  Aldridge  et  dL  v*  Williawu^  8 
Howard  1. 
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2.  (Rtile  afdeddam.)  The  mere  coDstructioo  of  a  will  by  a  state 
court  does  not,  as  the  oonstruction  of  a  statute  of  the  state,  consti- 
tute a  nile  of  decision  for  the  courts  of  the  United  States.  If  such 
construction  by  a  state  court  had  been  long  acquiesced  in,  so  as 
to  become  a  rule  of  property,  this  court  would  follow  it.  Lane  ▼• 
Fidb,  ib.  464. 

9.  {Clause  of  fotfeiiure.)  A  clause  of  forfeiture  in  a  law  is  to  be 
construed  differently  from  a  similar  clause  in  an  engagement  be- 
tween individuals.  A  legislature  can  impose  it  as  a  punishment, 
but  individuals  can  only  make  it  a  matter  of  contract.  State  of 
Maryland  v.  Baltimore  4*  Ohio  Railroad  companjf^  ib.  584. 

CORPORATION.  {In  an  action  for  tolls,  cause  offotfeiture  not 
pleadable.)  A  company  was  incorporated  with  authority  to  make 
a  canal  of  a  depth  and  width  sufficient  for  the  passage  of  vessels 
not  drawing  more  than  nine  feet  of  water,  and  to  take  the  land  of 
individuals  therefor,  on  making  them  compensation,  and  to  demand 
toll  for  the  passage  of  all  vessels  through  the  canal,  as  soon  as  the 
same  should  be  passable  for  vessels;  provided,  that  if  the  corpora- 
tion should  *<  not  complete  a  canal  as  aforesaid,  passable  for  ves- 
sels drawing  nine  feet  of  water,  within  three  years,^'  the  act  of  in- 
corporation should  be  void :  The  corporation  made  a  canal  within 
three  years,  and  established  tlie  rate  of  toll ;  and  A.'s  vessel,  more 
than  ten  years  aAerwards,  passed  through  the  canal  many  times. 
Held,  in  a  suit  by  the  corporation  against  A.  to  recover  tolls,  that 
A.  could  not  show,  either  in  bar  of  the  action,  or  for  the  purpose 
of  reducing  damages,  that  the  canal  was  not  so  constructed  as  to 
admit  vessels  drawing  nine  feet  of  water. 

Where  a  corporation,  which  is  authorized  to  demand  a  toll  not 
exceeding  a  certain  rate,  at  first  establishes  the  toll  at  one  rate, 
and  aAerwards  at  a  higher  rate,  it  is  not  necessary,  in  a  suit  to 
recover  the  higher  rate  of  toll,  that  the  corporation  should  show 
that  the  defendant  had  notice  that  the  rate  had  been  changed. 
Proprietors  of  Quincy  canal  v.  Newcomhy  7  Metcalf  270. 
2.  {Contract  may  he  binding  though  an  abuse  of  corporate  powers.) 
A  contract  with  a  corporation  may  be  binding  on  the  parties, 
though  it  may  be  an  abuse  of  the  corporate  powers,  for  which  the 
corporation  may  be  answerable  to  the  government  which  created 
it.     Bank  V.  Hammond,  1  Richardson  281. 
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8.  (Deed  of  aedgmmeni  iy  freddetU  cf  earporoHam.)  A  corpora- 
tkw  can  exercise  no  powers  but  those  which  are  expressly  coDfer- 
red  upon  it  hj  the  charter,  or  those  which  are  necessary  to  enable 
it  to  carry  into  efiect  the  purposes  for  which  it  was  created. 

A  corporation  has  power  to  make  a  deed  assigning  its  efiects  to 
a  trustee  for  the  benefit  of  creditors. 

It  is  not  necessary  that  the  officer  of  a  corporation  making  a 
deed  on  behalf  of  the  corporation,  should  be  authorized  by  power 
of  attorney  to  affix  the  seal  of  the  corporation. 

Where  the  president  of  a  corporation  makes  a  deed  on  behalf 
of  the  corporation  and  affixes  the  seal  of  the  corporation  thereto, 
it  will  be  presumed,  in  the  absence  of  proof,  that  he  was  duly  au- 
thorized by  a  vote  of  the  board  to  make  the  deed.  Hopkins  v. 
Gallatin  TSimpike  eompanfy  4  Humphreys  403. 

CHANCERY.  (Review.)  The  supreme  court  has  no  power  to  re- 
view its  decisions,  whether  in  a  case  at  law  or  in  equity.  A  final 
decree  in  chancery  is  as  conclusive  &s  a  judgment  at  law.  Waek" 
ingion  Bridge  company  v.  Stewart^  8  Howard  418. 

2.  (Redreu  fry.)  In  case  of  controversy,  a  court  of  equity  is  the 
proper  tribunal  to  prevent  an  injurious  act  by  a  public  (Acer,  for 
which  the  law  might  give  no  adequate  redress,  or  to  avoid  a  mul- 
tiplicity of  suits,  or  to  prevent  a  cloud  from  being  cast  over  the 
title.     Carroll  v.  Saford,  ib.  441. 

8.  (Trial  of ieeue.)  When  ao  issue  is  directed  by  a  court  of  chancery, 
to  be  tried  by  a  court  of  law,  and  in  the  course  of  the  trial  at  law, 
questions  are  raised  and  bills  of  exceptions  taken,  these  questions 
must  be  brought  to  the  notice  and  decision  of  the  court  of  chancery 
which  sends  the  issue. 

If  this  is  not  done,  the  objections  cannot  be  taken  in  an  appel- 
late court  of  chancery. 

If  the  chancery  •court  below  refers  matters  of  account  to  a  mas- 
ter, his  report  cannot  be  objected  to  in  the  appellate  court,  unless 
exceptions  to  it  have  been  filed  in  the  court  below  in  the  manner 
pointed  out  in  the  seventy-third  chancery  rule  of  this  court. 
BroekeU  v.  Brockett,  ib.  691. 

4.  (Eqmtahle  title  no  defence  to  suit  at  law.)  An  equitable  title  b 
no  defence  in  a  suit  brought  by  the  United  States  to  recover  pos- 
session of  land.    An  imperfect  title  derived  from  Spain,  before  the 
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oentoDy  cannot  be  supported  against  a  party  claiming  under  a 
grant  from  the  United  States.  United  8taie$  v.  Rng  ei  al.,  ib.  778. 

5«  {L^uneHan  not  granted  to  restrain  darkening  of  windows.)  A 
lessor  is  not  entitled,  daring  the  continuance  of  the  lease,  to  an 
injunction  to  restrain  the  lessee  from  obstructing  and  darkening 
windows  in  the  demised  tenement,  unless  the  injury  will  probably 
be  irreparable,  or  cannot  be  compensated  by  damages  recovered  in 
a  suit  at  law. 

A.  demised  to  C,  for  eleven  years,  a  warehouse  bounded  on 
vacant  land  of  S.,  <*  excepting  and  reserving  unto  said  A.  the  right 
to  stop  up  and  build  against  the  five  windows  in  said  warehouse, 
which  front  upon'*  S.'s  land,  '<  and  also  to  build  against  and  put 
timbers  into  the  wall,  on  the  side  of  said  warehouse  in  which  the 
said  five  windows  are,  at  his  pleasure  :'*  C.  afterwards  took  a  lease 
from  S.  of  said  vacant  land  for  fifteen  years,  terminable  by  him- 
self in  ten  years,  and  proceeded  to  erect  a  building  thereop,  in 
contact  with  the  wall  of  said  warehouse  in  which  said  windows 
were.  Held,  that  A.  was  not  entitfed  to  an  injunction  to  restrain 
C.  from  so  doing.     Atkins  v.  Chilson^  7  Metcalf  398. 

CONSIDERATION.  {Sale  of  spirituous  liquors.)  When  part  of 
the  consideration  of  a  promissory  note  b  illegal,  the  whole  note  is 
void. 

If  a  part  of  the  consideration  of  a  note  be  spirituous  liquors,  sold 
by  the  payee  in  less  quantities  than  twenty -eight  gallons,  without 
license  therefor,  in  violation  of  the  statute,  such  note  is  wholly 
void. 

And  where  partial  payments  have  been  made,  less  than  the 
amount  charged  for  ardent  spirits,  thus  sold  without  license,  and  a 
note  has  been  given  for  the  balance  of  the  account,  it  will  never- 
theless be  entirely  void.    Deering  v.  Chapman^  9  Shepley  488. 

DAMAGES.  {In  trover.)  In  trover  by  a  mortgagee  of  property 
against  pne  who  purchased  it  of  the  mortgagor,  after  it  was  mort- 
gaged, and  sold  it  to  a  stranger,  the  damages  are  the  value  of  the 
property,  and  interest  thereon  from  the  time  of  the  sale  by  the  de- 
fendant, and  not  from  the  time  of  his  purchase.  Barry  v.  Pen- 
ned, 7  Metcalf  854. 

DECEIT.    {Concealment.)    A.  in  a  written  representation  that  B. 
I  entitled  to  credit,  concealed  the  fact  that  B.  was  a  minor,  with 
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the  view  to  gnre  him  a  credit,  knowing  or  believing  that  he  would 
not  obtain  credit  if  that  fact  was  known:  C.  sold  goods  to  B.  on 
credity  upon  the  faith  of  A.'s  representation :  B.  did  not  pay  for  the 
goods,  but  lefl  the  country,  and  went  on  a  whaling  voyage.  Held, 
that  A.  was  guilty  of  an  actionable  fraud,  and  that  C.  was  entitled 
to  recover  of  him  the  amount  of  the  goods,  without  first  bringing 
an  action  therefor  against  B.  •  Kidney  v.  Stoddard^  ib.  252. 
DEED.  {Poue$non.)  The  visible  possession  of  an  improved  estate 
by  the  grantee,  under  his  deed,  even  if  no  tinhle  change  of  ike  poe- 
session  takes  phice  at  the  time  of  the  conveyance,  is  implied  notice 
of  the  sale  to  subsequent  purchasers,  although  his  deed  has  not 
been  recorded* 

To  this  there  may  be  an  exception,  when  the  second  purchaser 
is  proved  to  have  known,  before  the  conveyance  to  the  first  pur- 
chaser, that  he  was  in  possession  without  claiming  title,  or  where 
from  the  circumstances  such  knowledge  must  be  presumed. 

With  respect  to  implied  notice,  the  law  will  not  give  to  an 
attaching  creditor  any  rights  superior  to  those  of  a  second  pur- 
chaser. Matthews  v.  DeinerriU^  0  Shepley  312. 
DEVISE.  {Duty  of  executor.)  Where  a  testator  devised  certain 
property  to  his  infant  daughter,  to  be  delivered  over  to  her  when 
she  should  arrive  at  the  age  of  eighteen  years,  and  the  daughter, 
at  the  age  of  sixteen,  married  the  executor  who  had  the  principal 
management  of  the  estate,  and  possession  of  the  property  devised, 
he  must  be  considered  as  holding  it  as  executor,  and  not  as  hus- 
band. 

The  executors  had  no  power  to  deliver  the  property  to  the 
daughter,  or  to  her  guardian,  or  to  her  husband,  before  the  hap- 
pening of  the  contingency  mentioned  in  the  will. 

The  law  of  the  state  of  Mississippi,  providing  that  a  wile  should 
retain  such  property  in  her  own  right,  notwithstanding  her  cover- 
ture, having  gone  into  operation  before  her  daughter  arrived  at  the 
age  of  eighteen  years,  the  distribution  to  her  must  be  considered 
to  have  been  made  under  that  law. 

The  property,  therefore,  cannot  be  held  responsible  for  the  hus- 
band's debts.    Price  v.  Sessions^  3  Howard  624. 
DOWER.    (Statute  of  limitations.)    A  writ  of  dower  is  not  barred 
by  the  statute  of  limitations — Rev.  Sts.  c  119,  §  1.    Parker  v» 
Ofrcar,  7  Metcalf  24. 
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ERROR.  {Bar  to  wrU  of  error.)  An  affirmance  of  a  judgmeDt,  cm 
a  writ  or  error  to  which  in  mdlo  e$i  erraium  is  pleaded,  is  a  har 
to  a  second  writ  of  error  to  reverse  the  same  judgment  for  any 
error  apparent  on  the  record  when  it  was  brought  before  the  court 
on  the  first  writ.  Booik  v*  CommonweaUh^  ib.  285. 

EVIDENCE.  (  To  mtpport  indietmentfor  tale  ofepiriiuoue  liquors.) 
On  the  trial  of  an  indictment  charging  the  defendant  with  selling 
spirituoos  liquors  without  license,  the  docket  and  minutes  of  the 
county  commissioners,  before  their  records  are  made  up,  are  com- 
petent evidence  for  the  government;  and  if  no  license  to  the  de- 
fendant appear  on  such  docket  or  minutes,  it  is  prima  facie  evi- 
dence  that  he  was  not  licensed. 

An  allegation  in  an  indictment,  that  the  defendant,  without  being 
licensed  according  to  law,  sold  spirituous  liquors  to  A.,  is  proved 
by  evidence  that  A.  bought  the  liquors  of  the  defendant  fbr  B.,  at 
B.'s  request  and  with  his  money,  without  disclosing  that  fact  to 
the  defendant    ComwumweaUk  v.  Ktmballf  ib.  804.  ^ 

2.  (Dedaratione  of  teeiator.)  The  declarations  of  a  testator,  before 
or  after  making  his  will,  of  his  purpose  and  intentions  therein,  are 
not  admissible  in  evidence,  to  control  or  explain  it.  Wesion  v. 
Foster^  and  (hbome  v.  Vameyy  ib.  207.,  801. 

8.  (Cferiirie$,)  In  a  suit  by  or  against  an  administrator,  he  cannot 
give  in  evidence  an  entry,  relating  to  the  matter  of  the  suit,  made 
by  his  intestate  in  a  memorandum  book  concerning  his  own  busi- 
ness, in  respect  to  a  transaction  of  a  kind  concerning  which 
vouchers  and  evidence  of  a  more  satisfactory  character  are  usual- 
ly preserved,  and  where  such  entry  is  not  proved  to  have  been 
made  at  the  time  when  it  purports  to  have  been  made,  and  is  not 
corroborated  by  any  other  evidence.    Watts  v.  Howard^  ib.  478. 

4.  {Declaration  of  maker,)  In  an  action  by  the  pawnor  of  a  note 
more  than  six  years  old,  to  recover  damages  of  the  pawnee,  for 
not  returning  it  after  the  debt  for  which  it  was  pledged  was  paid, 
the  defendant  cannot  give  in  evidence  the  declaration  of  the  maker 
of  the  note,  that  nothing  was  due  thereon  to  the  plaintiff*.  Thomas 
V.  Waterman^  ib.  227. 

5.  (Bwrden  of  proof.)  In  an  action  against  the  indorser  of  a  note 
by  an  indorsee  who  received  it  of  the  maker,  the  burden  of  proof, 
as  to  facts  set  op  in  avoidance  of  the  note,  is  on  the  defendant,  al- 
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though  he  was  apprised,  when  he  receired  the  note,  that  the  de- 
fendant indorsed  it  merely  for  the  maker's  accommodation.  Lia* 
coin  y.  Stevens^  ib.  629. 

6.  (CcnelusivenesM  of  verdict,)  Where  the  pleadings  in  a  case  make 
single  questions,  to  which  the  verdict  directly  applies,  the  verdict 
is  per  se  conclusive  between  the  parties,  as  to  the  matters  decided 
by  it.  But  where  the  i^eadin^  present  two  or  more  distinct  pro^ 
positions,  and  the  verdict  may  be  lefisrred  to  either,  both,  or  all, 
it  is  not  conclusive,  but  only  priwiafaeie  evidence,  on  any  one  of 
the  questions,  and  may  be  rebutted  by  evidence  aRwule. 

In  anactionof  trespass  to  try  title,  where  the  general  issue  alone 
is  pleaded,  a  verdict  for  the  defendant  is  not  oooclusive,  but  only 
prima  facie  evidence  against  the  plaintiff  on  the  question  of  title. 
The  presumption  may  be  rebutted,  by  showing  by  parol,  that  the 
verdict  was  rendered  on  the  ground  that  no  trespass  was  proved. 
Hendereon  v.  Ketmer^  I  Richardson  474. 

7.  (Certijicaie  of  notary.)  The  certificate  of  a  notary,  that  he  gave 
due  notice  to  an  indoraer,  is  not  admissible  evidence,  unless  it  be 
made  at  the  time  of  the  protest,  and  be  made  ^in  or  on  the  pro- 
test.**   Winchester  v.  WinckeMter^  4  Humphreys  51. 

8.  (Cfaimilaraetiatadifferenitime*)  When  the ofience charged, 
is  the  passing  counterfeit  coins,  the  guilty  knowledge  of  the  de* 
fendant  being  in  issue,  proof  that  the  defendant  passed  other  coun- 
terfeit coins  of  the  same  character,  about  the  same  time,  and  the 
circumstances  under  which  they  were  passed  by  him,  as  that  wit- 
ness won  them  at  a  gambling  house,  is  competent  evidence. 
Powers  V.  The  State^  ib.  274. 

9.  (Cf  part f  to  negotiable  paper,)  When  a  party  to  negotiable  paper 
has  given  it  value  and  currency  by  the  sanction  of  his  name,  he 
shall  not  aflerwards  invalidate  it,  by  showing,  upon  his  own  testi- 
mony, that  the  consideration  on  which  it  was  executed  was  illegal. 
Henderson  v.  Anderson^  8  Howard  78. 

1 0.  (  Vagueness  of  obfection.)  Where  a  general  objection  is  made,  in 
the  court  below,  to  the  reception  of  testimony,  without  stating  the 
grounds  of  the  objection,  the  court  consider  it  as  vague  and  nuga- 
tory; nor  ought  it  to  have  been  tolerated  in  the  court  below. 
Camden  v.  DorenmSf  ib.  515. 

11.  {Competency  of  witness.)    Where  an  individual  attempts  "to 
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establisk  a  oomraoii  right  in  all  the  inhabitants  of'  a  town,  to 
enter  upon  the  flats  of  another,  and  take  therefrom  **miiscle-bed 
manurey'^  an  inhabitant  of  that  town  is  not  a  competent  witness  to 
establish  such  right.    Moore  v.  Grijin^  0  Shepley  850. 

EXECUTOR  AND  ADMINISTRATOR.  {Admnitiratum  ac 
€0¥mi,)  Where  an  eiecutor,  to  whom  real  estate  is  devised  in 
trust,  is  authorized  by  the  will  to  take  down  any  part  of  the  testa* 
tor's  buildings,  and  to  rebuild,  to  erect  additional  buildings,  and  to 
hire  money  for  the  purpose  of  bettering  the  trust  estate,  he  may  ad* 
vance  his  own  money  for  the  like  purpose,  and  charge  it  in  his 
general  administration  account.    Waits  v.  Howard^  7  Metcalf  478. 

2.  (AmmoU  to  legacy.)  Where  a  legacy  has  been  left  to  a  married 
woman,  whose  husband  has  deserted  her  and  lives  in  another  state, 
an  assent  by  the  executor,  so  as  to  vest  the  title  in  the  husband, 
and  make  it  liable  to  attachment  for  his  debts,  will  not  be  pre- 
sumed, from  the  mere  fact  that  the  executor  has  permitted  the 
property  to  go  into  the  wife's  possession,  and  that  she  has  received 
the  profits  to  her  own  use,  Pre$dey  v.  JIPDonald^  1  Richardson 
27. 

8.  (Coiinof  9ue /or  property  in  another  state.)  Plaintiff,  administra- 
tor of  J.  R.,  under  letters  of  administraton  granted  in  South  Caro- 
lina, brought  trover  for  a  conversion  in  North  Carolina,  since  the 
death  of  the  intestate,  of  three  slaves.  The  intestate,  at  the  time 
of  his  death,  was  domiciled  in  South  Carolina,  but,  at  that  time, 
the  slaves  were  not  in  this  state,  nor  had  they  been  here  since: 
Held,  that  the  grant  of  administration  conferred  on  the  plaintiff  no 
title  to  the  slaves,  and  he  was  non-suited. 

The  title  of  an  administrator,  though  he  be  the  administrator  of 
the  place  of  the  intestate's  domicil,  does  not  extend  to  personal 
property  in  a  foreign  country.  Carmichael  v.  Ray^  ib.  116. 
-"IXTURES.  {When  annexed  to  freehold.)  Fixtures,  erected  on 
mortgaged  land  by  the  mortgagor,  are  annexed  to  the  freehold, 
and  cannot  be  removed  by  him  before  the  mortgage  debt  is  paid ; 
and  the  removal  of  them  by  the  mortgagee,  after  the  mortgagor's 
death,  does  not  vest  the  property  thereof  in  the  mortgagor's  repre- 
sentative. 

Where  a  mortgagor  began  the  erection,  on  a  parcel  of  mortgaged 
land,  of  a  building  intended  for  a  dwelling-house,  and  to  stand 
VOL.  VI.  20 


Digitized  by  LjOOQ IC 


230  Jumispsimxircc. 


UiereyaDd  alao  began  to  erect,  oo  the  same  parcel,  a  stnanerbuihl- 
iDgy  standing  on  posts  fixed  in  the  ground,  and  intended  to  be  used 
by  him  as  a  dwelling-house,  until  the  larger  building  should  be 
finished,  it  was  held  that  both  the  unfinished  erections  were  fix- 
tures.   Builer  v.  Pagty  7  Metcair40. 

FORCIBLE  ENTRY  AND  DETAINER.  A  defendant,  after  ap- 
pealing to  the  court  of  commbn  pleas  from  a  judgment  rendered 
against  him  by  a  justice  of  the  peace,  in  a  suit  on  the  Rev.  Sts.  c. 
104,  §  4,  to  recover  possession  of  a  tenement,  voluntarily  removed 
from  the  tenentent,  and  the  plaintifiT  thereupon  took  and  kept  pos* 
session  thereof.  The  defendant  afterwards  entered  his  appeal,  and 
was  defaulted:  Held,  that  the  plaintiff*  was  entitled  to  judgment; 
the  defendant  not  having  taken  advantage,  at  the  term  when  he 
entered  bis  appeal,  of  the  plaintiff''s  entry  and  possession,  by  way 
of  plea  puM  darrein  cwUinuanee.    Cro$hy  v.  Wentworihj  ib.  10. 

FORGERY.  {Evidence.)  An  indictment  for  uttering  as  true  a 
forged  promissory  note,  purporting  to  be  made  by  A.,  payable  to 
B.  or  order,  is  proved  by  evidence  of  the  uttering  of  such  note  with 
the  indorsement  of  B.'s  name  on  the  back  thereof.  ComnumweaUh 
▼.  AdamSi  ib.  60. 

FRAUDS,  STATUTE  OF.  {Promite  of  third  party  to  pay  debt.) 
Where  one  has  a  complete  and  enfbrcible  lien  on  the  property  of 
his  debtor,  a  promise  of  a  third  person  to  pay  the  debt,  on  condition 
that  the  property  under  the  lien  is  given  up,  is  not  within  the  sta- 
tute of  frauds.    Dunlap  v.  Tkomey  1  Richardson  213. 

GUARANTY.  (Authority — Notice.)  H.,  wishing  to  borrow  nxmey, 
executed  a  bond  which  was  partly  blank,  and  defendant  guaranteed 
the  payment,  by  writing  indorsed  on  the  bond.  Held  that  if  de- 
fendant authorized  H.  to  complete  the  bond,  and  deliver  the  gua- 
ranty along  with  it,  he  was  bound. 

The  guarantor  of  a  bond,  who  engages  to  pay  absolutely,  if  the 
obligor  should  not,  is  not  entitled  to  notice  of  non-payment;  nor 
will  he  be  discharged  on  the  ground  of  laches,  if  there  was  no  ex- 
tension of  time  to  the  obligor,  or  other  act  of  the  obligee,  by  which 
he  was  injured.   Bank  v.  Hammond^  ib.  281. 

GUARDIAN  AND  WARD.  (  Validity  of  decree  appointing  guar- 
dian.) Where  a  party,  who  has  due  notice  of  an  application  to 
the  probate  court  to  place  him  under  guardianship  as  a  person  non 
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cawipoM  menHi^  attends  the  court  and  reiistt  the  application,  and 
the  court,  ader  the  hearing,  adjourns  the  caae  from  time  to  time,  it 
is  not  necessary  to  the  validity  of  a  decree  adjudging  him  to  be  fioji 
compos  menits,  and  apppinting  a  guardian  over  him,  that  notice 
should  be  again  given  to  him  before  passing  such  decree. 

The  legislature  has  power  to  authorize  the  guardian  of  a  person 

'  noil  compos  mentis  to  sell  a  part  of  his  ward's  real  estate,  and 
apply  the  piooeeds  to  discharge  incumbrances  on  other  parts 
thereof.  And  notice  need  not  be  given  to  the  ward  before  grant- 
ing such  authority  to  his  guardian.  Damson  v.  Jokonmot^  7 
MetcalfSSa 

2.  {Adion  against  guardianfor  necessaries.)  In  an  action  brought 
by  keepers  of  a  boarding-school  against  a  guardian,  for  board, 
tuition,  and  other  necessaries  furnished  to  the  ward,  the  adminis- 
trator of  a  previous  guardian  is  a  competent  witness  for  the  plain- 
tiffs. But  if  it  appear  that  the  board,  tuition,  and  other  necessaries 
w«re  furnished  at  the  request  of  the  previous  guardian,  and  no  ex- 
press promise  has  been  made  by  the  second  guardian  to  pay 
therefor,  the  action  against  the  second  guardian  for  the  same 
cannot  be  maintained.    Young  v.  Wame^  4*c.,  2  Robinson  420. 

HUSBAND  AND  WIFE.  (Conoeyance  by  husband  in  trust  for 
wife^  when  not  fraudulent.)  That  a  husband,  when  creditors  will 
not  thereby  be  defrauded,  may  voluntarily,  and  without  pecuniary 
consideration,  convey  a  portion  of  his  estate  in  trust  for  the  benefit 
of  and  by  way  of  advancement  to  his  wife,  there  can  be  no  doubt 
in  a  court  of  equity. 

And  if  he  thinks  proper  to  pay  for  an  estate,  and  to  direct  the 
conveyance  of  it  to  be  made  to  her,  in  the  absence  of  any  inten- 
tion, manifested  at  the  time  to  the  contrary,  it  will  be  presumed  to 
be  for  an  advancement  to  her. 

Where  a  conveyance  of  land  was  made  to  a  third  person,  by 
order  of  one  in  trust  for  his  wife,  although  not  so  expressed  in  the 
deed,  and  afterwards  the  estate  was  by  the  verbal  direction  of  the 
husband  transferred  to  the  wife;  it  was  held,  that  after  the  death 
of  the  wife,  the  estate  could  not  be  reclaimed  from  her  heirs  by  the 
husband,  or  his  heirs.    Spring  v.  Hight^  9  Shepley  408. 

IMPLIED  WARRANTY.  (Of  soundness.)  Plaintiff  purchased 
firom  defendant  a  negro  boy,  who  was  lame  from  a  wound  in  the 
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foot,  for  a  full  price,  and  took  a  bill  of  sale  without  warranty  of 
soundness*  The  plaintiff  was  informed  by  the  defendant  of  the 
wound,  and  before  purchasing,  got  a  physician  to  examine  it,  who 
thought  it  was  slight,  and  would  soon  heal.  The  boy  died  a  few 
days  after  with  the  lockjaw,  produced  by  the  wound  in  the  foot. 
The  plaintiff  not  having  been  misled  by  any  false  suggestion  or 
OHicealment,  it  was  held  that  there  was  no  implied  warranty  of 
soundness. 

As  a  general  rule,  no  implication  of  warranty  arises  where  the 
purchaser  knows  of  the  disease  from  which  the  death  or  injury 
arises,  and  fails  to  take  an  express  warranty.  Miller  v.  Taf' 
borough^  I  Richardson  48. 

INDICTMENT.  (CkargingiwodiMHnciqfences.)  This  indictment 
against  an  overseer  of  a  road  averred,  that  the  road  of  which  he 
was  overseer  was  ruinous  and  out  of  repair;  and  that  it  was  not 
measured  and  mile-marked,  n^pd  that  no  posts  of  durable  wood  at 
each  mile  were  set  up:  Held,  that  it  charged  two  distinct  oflfences 
in  the  same  count,  and  was  therefore  not  a  good  indictment 
Greenlow  v.  The  StaUy  4  Humphreys  25. 

INFANT.  {Liability  of  far  wife's  debts.)  A  husband,  though  an 
infant,  is  liable  for  debts  contracted  by  his  wife  before  marriage. 
Builer  v.  Breek,  7  Metcalf  164. 

INNKEEPER.  (Iden  on  goods  of  guest.)  An  innkeeper  has  a  lien 
00  the  goods  of  his  guest,  for  the  amount  of  his  bill.  Dunlap  v. 
Tkome^  I  Richardson  213. 

INSANITY.  {Defence  of.)  A  party  indicted  is  not  entitled  to  an 
acquittal  on  the  ground  of  insanity,  if,  at  the  time  of  the  allied 
offence,  he  had  capacity  and  reason  sufficient  to  enable  him  to  dis- 
tinguish  between  right  and  wrong,  and  understood  the  nature, 
character  and  consequences  of  his  act,  and  had  mental  power 
sufficient  to  apply  that  knowledge  to  his  own  case. 

Where  the  delusion  of  a  party  is  such,  that  he  has  a  real  and 
firm  belief  of  the  existence  of  a  fact  which  is  wholly  imaginary, 
and  under  that  insane  belief  he  does  an  act  which  would  be  jus- 
tifiable if  such  fact  existed,  he  is  not  responsible  for  such  act  Nor 
is  a  party  responsible  for  an  act  done  under  an  uncontrollable 
impulse,  which  is  the  result  of  mental  disease. 
Where  professional  men,  who  have  long  been  conversant  with 
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iosaiiity  in  ito  various  forms,  and  have  had  the  superintendeoce  of 
insane  persons,  attend  the  trial  of  a  party  who  is  indicted  for  a 
crime,  and  whose  defence  is  insanity,  and  hear  the  testimony  in 
the  case,  their  opinions  on  the  question  whether  the  party  was 
insane,  are  competent  evidence,  though  they  never  personally  ex- 
amined the  party. 

A  jury  is  authorized  to  find  that  a  party,  who  is  indicted,  was 
insane  at  the  time  of  the  alleged  o&nce,  if  the  preponderance  of 
the  evidence  is  in  favour  of  his  insanity.  CommonweaUk  v. 
RogerM^  7  Metcalf  500. 

INSURANCE.  (When  totalloMM.)  Where  an  injury  to  an  insured 
vessel  can  be  repaired  at  an  expeuap  less  than  her  value  when 
repaired,  the  assured  cannot  recover  for  a  total  loss  without 
abandoning  to  the  underwriters. 

Where  an  insured  vessel  is  broken  up  and  sold  in  consequence 
of  an  injury  receiv^,  without  an  abandonment  to  the  underwriters, 
and  a  suit  is  brought  on  the  policy,  the  proceeds  of  the  materials 
sold  are  to  be  deducted  from  the  sum  which  the  assured  would  be 
entitled  to  recover  if  there  had  been  an  actual  total  loss  of  the 
vessel.    SfKith  y.  ManufacturerM*  Ins,  Co.^  ib.  448. 

JUDGMENT.  Where  A.,  B.  and  C.  are  sued  on  a  joint  contract, 
and  a  general  verdict  is  returned  for  A«,  on  his  pleading  the  gene- 
ral issue,  and  giving  in  evidence  a  discharge  under  the  insolvent 
law;  and  B.  is  defaulted,  and  a  verdict  is  returned  against  C  ;  the 
plaintiff  is  entitled  to  a  judgment  against  B.  and  C.  Hathaway 
V.  Crocker^  ib.  262. 

JURORS.  (Not  permitted  to  diMcloMe*)  Jurors  are  not  permitted  by 
their  testimony  to  disclose  their  deliberations  and  proceedings, 
while  consulting  together  in  their  private  room ;  but  the  rule  does 
not  extend  to  their  conduct  at  other  times  and  in  other  places. 

Where  one  of  the  jurors  to  whom  a  cause  was  committed  had 
entertained  personal  hostility  towards  the  party  against  whom  the 
verdict  was  returned,  and  had  previously,  on  hearing  but  a  part 
of  the  evidence  on  a  former  trial  of  the  same  action,  expressed  an 
opinion  in  favour  of  the  other  party,  and  on  being  interrogated  at 
the  commencement  of  the  present  trial,  had  declared  himself  to  be 
impartial;  and  had  during  this  trial  been  drinking  with  the  party 
in  whose  favour  the  verdict  was  returned,  on  his  invitation  and  at 
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his  expense;  the  rerdict  was  set  aside,  and  a  new  trial  granted. 
SiudUy  r.  HaU^  9  Sbepley  198. 

LARCENY.  {Bamk  WU.)  Bank  bills  redeemed  by  the  bank  that 
issued  them,  and  in  the  hands  of  its  agents,  are  the  solject  of 
larceny. 

The  rule,  that  where  property  is  stolen  in  one  county  and  is 
carried  by  the  thief  into  another,  he  may  be  convicted  of  larceny 
in  the  latter  county,  applies  as  well  to  property  which  is  made  the 
subject  of  larceny  by  statute,  as  to  property  which  k  the  subject 
of  larceny  by  the  common  law.  CommonwedUk  t.  Rand^  7  Met- 
calf  475. 

LEGACY  AND  LEGATEE.  (Lapte.)  A  legacy,  whk^h  b  given  over 
after  the  death  of  the  first  legatee,  does  not  lapse  by  the  death  of 
the  first  legatee  during  the  testator's  life,  but  vests  in  the  legatee  in 
remainder,  on  the  testator's  death.  But  if  the  first  l^atee,  and 
also  the  legatee  in  remainder,  die  before  the  testator,  the  legacy 
lapses,  and  &lls  into  the  residue  of  the  testator's  estate :  So  does 
a  legacy  which  is  given  on  a  condition  that  b  not  perfbrmed. 
PrtMcott  V.  Pte$ean^  ib.  141. 

2.  {Executor  eantwt  compel  legatees  to  refimd^  except  for  the  dis- 
charge of  debts.)  The  rule  of  the  Englbh  courts,  that  where  an 
executor  voluntarily  pays  a  fegacy,  he  cannot  aflerwards  maintain 
a  bill  to  compel  the  legatee  to  refund,  unless  it  becomes  necessary 
for  the  discharge  of  debts,  recognised  and  acted  on. 

A  testator  owing  no  debts  and  having  bequeathed  l^acies,  hb 
executor  voluntarily  made  considerable  payments  to  the  I^atees, 
under  an  impression  that  a  bond  for  a  large  amount,  executed  by 
a  debtor  of  the  testator  to  the  latter  in  hb  lifetime,  was  good  and 
would  be  collected.  The  bond  turned  out  to  be  unavailing,  and 
the  other  assets  were  less  than  what  was  paid  the  legatees.  Held, 
though  the  executor  may  not  have  been  culpably  negligent  in  re- 
spect to  the  bond,  and  therefore  not  chargeable  with  its  whole 
amount,  yet  he  cannot  recover  back  from  the  legatees  any  part  of 
what  he  had  paid  them.     Davis  v.  Newman^  2  Robinson  664. 

LIBEL.  {Evidence  of  general  character.)  In  an  action  for  a  libel, 
evidence  that  the  plaintifTs  general  character  was  bad  when  the 
libel  was  published,  is  admissible  under  the  general  issue  in  miti- 
gntion  of  damages,  although  the  defendant  has  filed  a  plea  in  jus- 
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tification,  in  addition  to  the  general  issue.  And  such  evidence  may 
be  given  after  the  plaintiff  has  Introduced  testimony  to  rebut  th» 
evidence  given  by  the  defendant  in  support  of  his  justification* 
Stone  T.  Vamey,  7  Metcalf  66. 
2.  {Necesmirp  avermeniM  in  indictment.)  In  an  indictment  for  a 
libel,  where  it  does  not  appear  from  the  paper  itself  who  was  its 
author,  or  the  persons  of  and  concerning  whom  it  was  written,  or 
the  purpose  for  which  it  was  written ;  each  of  these  should  be  ex- 
plicitly averred,  as  facts  for  the  consideration  of  the  jury. 

Where  the  persons  alleged  to  have  been  libelled,  are  alluded  to 
in  ambiguous  and  covert  terms,  it  is  not  sufficient  to  aver,  gene- 
rally, that  the  paper  was  composed  and  published,  "  of  and  con- 
cerning," the  persons  alleged  to  have  been  libelled,  with  timt/enJoi , 
accompanying  the  covert  terms,  wherever  they  occur  in  the  paper 
as  set  out  in  the  indictment,  that  they  meant  those  persons,  or 
were  allusions  to  their  names.  There  should  be  a  full  and  explicit 
averment,  that  the  defendant,  under  and  by  the  use  of  the  covert 
terms,  wrote  of  and  concerning  the  persons,  &c. 

Where  a  paper  is  not  libellous  on  its  face,  but  possesses  a  latent 
meaning  which  renders  it  libellous,  the  latent  meaning  must  be 
explicitly  set  forth,  by  way  of  averment  or  coUoquiumy  so  as  to 
make  it  appear  on  the  face  of  the  indictment,  that  the  paper  is  a 
libel. 

Where  a  publication  is  malicious,  and  its  obvious  design  and 
tendency  is  to  bring  the  subject  of  it  into  contempt  and  ridicule,  it 
will  be  a  libel,  although  it  imputes  no  crime  liable  to  be  punished 
with  infamy.     State  v.  Hendereon^  1  Richardson  179. 
LIEN.  {How  affected  by  change  of  possession.)  Where  by  the  con 
tract  of  sale  of  timber  trees,  the  property  in  the  trees  passes  to  th* 
vendee  subject  to  a  lien  created  by  the  contract  for  the  paymer 
of  the  agreed  price  thereof,  and  by  its  terms  the  possession  wr 
to  remain  with  the  vendor  until  the  money  was  paid  or  securit 
furnished,  the  lien  is  not  destroyed  by  any  possession  taken  h 
the  vendee,  authorized  by  the  contract,  in  the  usual  course  of  su 
business.     Bradeen  v.  Brooks^  9  Shepley  463. 
LIMITATIONS.   {Adverse  possession.)   Where  there  has  beei. 
tenancy  in  common,  if  the  tenants  in  possession  only  claim  the  ur 
divided  interest  which  was  held  by  their  immediate  grantors, ! 
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not  adverse  to  the  reniaioiog  part  of  the  title,  and  such  persons 
cannot  avail  themselves  of  the  statute  of  limitations* 

But  if  the  occupants  entered  into  possession  and  held  the  land 
for  more  than  twenty  years  before  the  commencement  of  the  suit, 
by  a  purchase  and  claim  thereof  in  entirety  and  severalty,  and  not 
an  undivided  pl&rt  thereof  in  co-tenancy,  it  is  an  adverse  posses- 
sion, and  the  statute  of  limitations  is  a  good  plea.  Clffwur^s  lesiee 
V.  Dawktns^  8  Howard  674. 

'MILL.  (Abandtmment  of  mil  privilege.)  A  mill  privilege  cannot 
be  considered  as  extinguished  or' abandoned  by  disuse,  until  such 
disuse,  entire  and  complete,  has  continued  twenty  years.  Hurd 
▼.  Curtis^  7  Metcalf  94. 

MORTGAGE.  {ExtinguiihrnefU.)  Where  there  is  a  conveyance  by 
the  mortgagee  to  one  who  had  previously  acquired  a  right  in  the 
equity  of  redemption,  the  rule  is  well  established,  that  (be  mort- 
gage will  not  be  considered  as  extinguished,  when  it  is  for  the  inte- 
rest of  the  grantee  to  have  it  upheld,  unless  the  intention  of  the 
parties  to  extinguish  it  is  apparent. 

Where  the  conveyance  from  the  mortgagee  to  the  purchaser  of 
the  equity  of  redemption  concluded  thus ; — *<  meaning  and  intend- 
ing hereby  to  convey  all  the  right,  title  and  interest  now  vested  in 
me  by  virtue  of  any  and  all  conveyances  heretofore  made  to  me 
by  L  dE  J.  C.  Pool,*'  the  mortgagors ;  it  was  held,  that  no  inten- 
tion to  dischaige  the  mortgage  appeared,  but  the  reverse.  Pool  v. 
Haihawa^^  9  Shepley  85. 

2.  {Cf  pericmal  praperty,)  If  personal  property  be  transferred  as 
security  for  becoming  surety  on  a  note,  and  the  note  is  afterwards 
paid  by  the  surety,  and  a  new  mortgage  is  then  given  to  him  of 
the  same  property  to  secure  the  repayment  of  the  sum  thus  paid, 
within  a  stipulated  time,  any  rights  acquired  by  the  first  transfer, 
must  be  considered  as  waived  by  taking  the  mortgage.  Paul  v. 
Haffordj  ib.  234. 

NEW  TRIAL.  {What  eonmetion  will  noibeset  ande  as  contrary 
to  evidence.)  Where  a  verdict  of  conviction  in  a  criminal  case  is 
clearly  against  the  evidence,  or  clearly  without  evidence  to  justify 
it,  it  is  the  duty  of  the  court  to  set  the  verdict  aside  on  the  appli- 
cation of  the  prisoner,  and  to  award  him  a  new  trial.  But  where, 
upon  evidence  merely  circumstantial,  the  jury  has  found  the  pri- 
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•oner  guilty,  and  the  court  which  tried  the  case  has  rerosed  to 
grant  a  new  trial,  the  rerdict  will  not  be  disturbed  by  the  generah 
court,  eten  though,  in  the  opioioo  of  that  court,  the  eridenoe  do 
not  amount  to  yery  strong  and  clear  proof. 

Case  in  which  under  the  circumstances  just  mentioned,  a  con- 
Tiction  of  murder  in  the  second  degree  was  sustained  by  the  gene- 
ral court    Pturmnu  t.  Cawmumwtaltkf  2  Robinson  772. 

NUNCUPATIVB  WILL.  {LaM  neknesM.)  What  sickness  wiU  be 
considered  the  last  wckness  of  the  deceased,  and  what  will  be 
considered  a  comnutment  to  writing  of  the  testimony  or  the  stt|>- 
fllance  thereof,  within  the  meaning  of  the  statute  concerning  nun- 
cupatiTe  wills,  in  1  R.  C.  1819,  p.  877,  §  7,  a  Page  ▼.  Page^ 
ik424. 

PARTNERS.  (Darmani  parimerB.)  If  one  sells  goods  to  an  oaten- 
siUe  partner,  and,  without  knowing  thit  there  are  dormant  part- 
-aen,  takes  the  indtridual  note  of  the  ostensiye  partner,  on  which 
t»  sues,  leooyers  judgment  and  issues  execution,  which  is  returned 
,iiiilfai  Isnaihe  will  not  be  thereby  barred  froai  his  aetioa  for  goods 
sold  against  all  the  partners*  IfislsoiiT.  Oi0Cfis,l  Richardson  111. 

S.  {Bmdemee  €fpar^terMp.)  Under  the  pleaof  noa  e&tfaehmj  in* 
▼olTing  the  ezislenee  of  a  partnership,  the  declaration  of  the  de- 
fendant to  third  persons  before  the  execution  of  the  instrument  in 
ysstion,  that  no  partnership  existed,  is  not  evidence.  What  the 
defcnfcwt  said  when  the  note  was  offinred  to  him  for  payment, 
wnidd  be  eridenoe;  such'declaration  being  a  part  of  the  res  gtMm. 
tkglamd  ▼.  Bmri^  4  Humphreys  899. 

PAYMENT.  (AfpUeaHmcferediis.)  Where  frequent  settlements 
of  accounts,  with  debt  and  credit,  are  made  between  the  parties, 
and  balances  carried  forward  to  new  account,  and  no  appropria- 
tions have  been  expressly  made  by  the  parties,  the  law  will  appro- 
priate the  credits  to  the  extinguishment  of  the  oldest  charges. 
M^Kemde  ▼.  Neriu$f  9  Shepley  188. 

3.  {AppUeoHamcfpapnenU.)  The  principle  laid  down  by  CaM2  J., 
in  Pindairs  ex'x  d(c  e.  The  Bank  of  Marietta,  10  Leigh  484, 
that  **  a  debtor  owing  a  debt  consisting  of  principal  and  interest, 
and  making  a  partial  payment,  has  a  right  to  direct  its  application 
to  so  much  of  the  principal  in  exclusion  of  the  interest,  and  the 
creditor,  if  he  receives  it,  is  bound  to  apply  it  accordingly,!'  ap- 
proved and  acted  on.    MUler  v.  Trevilianj  2  Robinson  1. 
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"  '  I  III 

PROMISSORY  NOTE.  {CofrnderaHon.)  It  was  held,  that  if  the 
patent  nght,  which  was  the  ooodderatioD  of  a  note,  was  not  wholly 
worthless,  the  consideration  was  sufficient  to  entitle  the  payee  to 
recover  the  full  amount  of  the  note. 

If  if  appears  ,on  the^&oe  of  a  promissory  note,  that  it  was  given 
**fbr  value  received,*^  this  is  prima  facie  evidence  of  a  sofficirat 
consideration.     Clark  v.  Ptahody^  9  Shepiey  500. 

2.  (Wotoer  of  notice.)  If  the  indorser,  for  valuable  consideration,  of 
a  note  over  due,  promises  at  the  time  of  the  transfer  to  pay  what 
the  indorsee  fails  to  collect  from  the  drawer,  it  is  a  waiver  of  his 
right  to  require  proof  of  demand  and  notice. 

Neglect  to  give  notice  to  the  first  indorser,  does  not  discharge  a 
subsequent  indorser  who  has  had  notice.  MattkewB  v.  F^g^  I 
Richardson  360. 

TRESPASS.  {Ojficer  noi  liaKe.)  An  officer,  who  holds  an  mecu- 
tion  in  the  common  form,  issued  by  a  court  ha ving  jurisdiction, 
against  a  defendant  who  had  been  discharged  under  the  insolvent 
law  of  1888,  c  163,  after  the  judgment  on  which  the  execution 
issued  was  rendered,  is  not  liable  to  an  action  of  trespass  for  ar- 
lesting  and  committing  such  defendant  on  the  execution,  although 
the  defendant  shows  his  discharge  to  the  officer  before  he  is  ar- 
rested.    IFtltnara  V.  B«rl,  7Metcalf257. 

2.  Where  the  owner  of  land  had  been  disseized  thereof  for  twelve 
years,  and  at  the  end  of  that  time  had  made  an  entry  thereon,  and 
brought  his  writ  of  entry  and  recovered  judgment  therein  for  the 
land,  and  the  tenant  had  put  in  his  claim  for  betterments,  and  had 
the  same  allowed  upon  the  trial ;  it  was  held,  that  an  action  of 
trespass  quart  clotistiw,  commenced  while  that  suit  was  pending, 
for  cutting  trees  on  the  premises  during  its  pendency,  could  not 
be  maintained. 

And  it  would  seem  that  an  action  of  trespass  quare  clausum 
cannot  be  maintained  against  one  who  has  become  legally  entitled 
to  his  improvements  upon  the  premises,  for  cutting  trees  thereon, 
after  he  has  become  thus  entitled.  Chadbaum  v.  Straw^  9  Shep- 
ley  450. 

TENANT  IN  COMMON.  {Trwer  by  me  co-tenant  againa  the 
other,)  One  tenant  in  common  of  a  chattel  cannot  maintain  trover 
against  his  original  co-tenant,  while  he  remains  in  possession  of 
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the  property;  nor  can  be  maintain  such  action  against  the  vendee 
of  the  original  co-tenant,  so  long  as  he  continues  in  possession  of 
the  property,  although  claiming  it  as  sole  owner.  Dain  v.  Cawing^ 
lb.  847. 

USURY.  {Oiving  noU  noi  paifmeni.)  Neither  the  giving  of  a  nego- 
tiable note,  in  settlement  of  an  account  which  contains  a  charge 
for  unlawful  interest,  nor  the  giving  of  a  memorandum  check,  in 
settlement  of  the  note,  is  such  a  payment  of  unlawful  interest  as 
will  enable  the  party  giving  the  note  and  check  to  recover  back 
threefold  the  amount  of  interest  paid,  in  an  action  on  the  Rev.  Sts. 
c  86,  §  8.     8ie9en»  v.  Lincoln,  7  Metcalf  525. 

VERDICT.  {Amendment  of.)  A  jury,  under  instructions  from  the 
court  of  comnx>n  pleas,  found  for  the  plaintiff,  on  both  counts  in 
his  declaration,  and  assessed  separate  damages  on  each  count : 
The  court  thereupon  instructed  the  jury  that  the  plaintiff  was  not 
entitled  to  recover  on  his  second  count,  and  ordered  them  to  find 
a  verdict  ibr  the  defendant  on  that  count,  which  they  accordingly 
did.  On  the  case  being  brought  into  the  supreme  judicial  court, 
upon  exceptions,  it  was  held,  that  this  court  had  no  authority  to 
amend  the  verdict,  so  as  to  conform  it  to  the  first  finding  of  the 
jury,  although  the  first  instructions  to  them  were  right,  and  the 
last  wrong.    Roberts  v.  Rockbottom  Co.,  ib.  46. 

WATER  CX)URSES.  {Damages.)  An  action  on  the  case  by  one 
riparian  proprietor  of  an  unnavigable  stream  against  another,  for 
erecting  a  dam  on  the  stream,  whereby  the  water,  in  the  channel 
of  the  creek,  is  raised  along  the  plaintiff's  land,  above  its  natural 
level,  cannot  be  sustained  without  proof  of  special  damage.  Gar* 
reU  V.  If 'JSTie,  1  Richardson  444. 

WAT.  {Evidence,)  In  an  action  for  obstructing  a  private  way,  an 
award  may  be  given  in  evidence,  to  establish  plaintiff's  right  of 
way;  not  as  conveying  the  right,  but  as  estopping  the  defendant 
from  denying  it. 

Where  the  evidence  to  establish  a  private  way  is  a  mere  use, 
by  the  plaintiff  and  those  under  whom  he  claims,  for  more  than 
thirty  years,  and,  at  the  same  time,  it  is  proved  that  the  road  was 
common  to  all  the  country,  every  body  used  it;  such  a  use,  though 
it  might  establish  a  public  road,  for  obstructing  which  an  indict- 
ment would  lie,  does  not  establish  a  private  way.  Prince  v.  WiU 
hourHf  ib.  58. 
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WILL.  (CkmHngeni  rewuiinder.)  A  testator  devised  land  to  hb 
daughter  H.  during  her  life,  and  to  her  husband  W.  during  his  life, 
and  at  the  decease  of  H.  and  W.  to  be  divided  anxmg  the  heirs  of 
each.  Held,  that  the  remainder,  after  the  teimination  of  the  life 
estates  of  H.  apd  W.,  was  contingent  until  the  death  of  H.,  and 
vested,  on  her  death,  in  those  who  were  then  her  heirs  at  law. 
Richardson  v.  Wktailand,  T  MetcalflOO. 

WITNESS.  (IneompeUney.)  A  person  convicted  of  the  ofience  i^ 
receiving  stolen  goods,  knowing  them  to  have  been  stolen,  is  not 
a  competent  witness.     Commanwealik  v.  Rogers^  ib.  500. 

WRIT  OF  RIGHT.  {Reawery  in.)  Within  what  time  the  plea  of 
several  tenancy  should  be  pleaded  in  a  writ  of  right 

Upon  a  writ  of  right  by  three  demandants,  it  appears  at  the  trial 
of  the  mise,  that  the  tenement  demanded  descended  to  the  demand- 
ants  and  their  two  infant  brothers  from  their  mother,  and  that  those 
two  infants  successively  died  without  issue,  and  were  survived  by 
their  father  as  well  as  by  the  demandants :  Held,  1*  That  upon 
the  death  of  the  infant  who  first  died,  his  share  of  the  tenement 
descended  to  his  four  brothers,  without  regard  to  the  father;  and 
upon  the  death  of  the  other  infant,  the  share  which  he  derived  by 
descent  from  the  mother  passed  in  like  manner  to  the  three  bro- 
thers, but  the  share  which  he  derived  by  descent  from  his  brother 
(one-fourth  of  one-fifth)  descended  to  his  father.  2.  That  accord- 
ing to  the  principles  established  in  Garrard,  dec.  «•  Henry,  dec, 
6  Rand.  110,  and  Linton  et  al.  v.  Bartly  et  al.,  9  Leigh  444,  the 
fact  of  the  father's  having  so  become  interested  as  tenant  in  com- 
mon with  the  demandante  (not  having  been  pleaded  in  abatement) 
cannot  prevent  the  demandants  from  recovering  so  much  of  the 
tenement  as  they  show  title  to,  namdy,  all  except  that  fourth  of  a 
fifth.    WaOcen  v.  Boa%f  4^.,  2  Rolnnapn  485. 
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loved  father  and  head; — society,  of  one  of  its  brightest  orna* 
ments; — and  we  all  mourn  a  dear  and  most  affectionate  frieud. 
In  the  midst  of  our  regrets  at  the  resignation  of  the  respected 
head  of  the  unirersity,  death  has  entered  our  circle,  manifest- 
ing his  presence  by  an  appalling  stroke;  bringing  home  to  our 
bosoms  the  abstract  teachings  of  religion  by  the  sad  reality  of 
fact,  and  causing  us  to  feel,  as  well  as  to  know,  that  man  is 
mortal  We  acknowledge  the  instability  of  earthly  grandeur, 
and  the  uncertainty  of  human  prospects;  but  while  they 
remain  in  our  minds  as  mere  speculative  truths,  though  they 
may  aid  to  conduct  our  reason  to  just  conclusions,  they  have 
comparatively  but  little  influence  on  our  hearts  and  conduct 
To  give  them  this  effect,  we  need  deeper  impressiens, — the 
presence  of  sensible  objects, — the  incarnation  of  truths, — 
something  that  the  mind  may  realize  and  the  imagination 
grasp.  It  is  only  when  we  behold  human  distinctions  signally 
confounded,  and  earthly  hopes  destroyed,  that  presumption 
shrinks  back,  and  the  heart  itself  bows  before  the  sovereignty 
of  God.  And  thus  solemnly  are  we  at  this  moment  addressed 
by  the  voice  of  his  providence,  in  a  dispensation  which,  as 
we  may  in  vain  seek  to  explore  its  reasons,  it  becomes  us 
only  to  study  to  improve. 

The  duty  you  have  assigned  me,  highly  honourable  as  I 
feel  it  to  be,  of  addressing  such  an  audience  on  such  a  subject, 
oppresses  my  heart  in  its  deepest  fountains; — ^for  I  too  am 
bereaved; — the  ties  of  an  intimate  friendship  of  thirty  years 
are  sundered; — my  loving  and  beloved  friend  and  companion 
is  stricken  down  at  my  side.  But  the  voice  of  friendship, 
speaking  from  the  grave,  invites  me  to  pay  this  tribute  to  his 
memory,  and  I  address  myself  to  the  melancholy  office,  thus 
called,  as  I  seem  to  be,  both  by  the  living  and  the  dead. 

To  expatiate  upon  the  death  of  Mr.  justice  Story  as  a  pub- 
lic calamity,  would  be  superfluous.  Already,  as  successive 
posts  arrive,  with  intelligence  from  the  state  tribunals,  we  see 
them  suspending  their  labours,  and  responding  to  each  other, 
in  piournful  echoes,  that  a  great  judge  is  no  more.   From  the 
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highest  seat  of  justice  to  the  lowest  magistracy,  from  one  end 
to  the  other  of  this  widely  extended  country,  and  throughout 
the  vast  complication  of  social  and  political  relations  in  the 
civilized  world,  wherever  his  name  is  known,  all  that  imagi- 
nation can  conceive  of  darkness,  from  the  sudden  eclipse  of 
the  brightest  legal  luminary,  will  be  felt  to  its  full  extent,  in 
this  sad  bereavement.  I  deem  it  better  suited  to  this  place 
and  the  present  occasion^  to  review  the  leading  features  of  his 
public  character  and  labours,  forming,  as  they  do,  a  model  of 
professional  life  and  conduct,  unsurpassed  either  in  intrinsic 
excellence  or  in  brilliant  and  successful  career  and  consum- 
mation; and  constituting  a  standard  to  which  every  member 
of  our  profession  may  well  aspire,  though  few  may  hope  to 
attain. 

His  best  eulogy  is  the  simple  narrative  of  his  life;— the 
most  enduring  monument  of  his  fame  is  that  which  shall  best 
impress  his  character  and  principles  upon  the  men  of  onr 
country. 

He  was  bom  at  Marblehead,  in  this  state,  on  the  ^th  of 
September,  1779,  and  was  the  eldest  child  of  a  second  mar* 
riage.  His  father.  Dr.  Elisha  Story,  was  a  native  of  Boston, 
ardent  in  the  cause  of  liberty,  an  active  participator  in  the 
memorable  destruction  of  the  tea,  and  afterwards  a  surgeon 
in  the  army  of  the  revolution.  Subsequently  retiring  from 
the  service,  he  settled  in  Marblehead,  where  he  practised 
medicine  with  celebrity  and  success,  until  the  close  of  an 
honourable  and  active  life,  in  the  year  1805.  His  mother,  a 
lady  of  masculine  understanding  and  great  energy  of  charac- 
ter, is  still  living,  in  the  enjoyment  of  a  green  old  age*  The 
son  received  his  early  education  in  the  academy  of  his  native 
town,  then  under  the  superintendence  of  the  Rev.  Dr.  Harris, 
afterwards  president  of  Columbia  College  in  New  York;  but 
under  the  more  immediate  care  of  Mr.  Michael  Walsh,  a  gen- 
tleman well  known,  not  only  as  a  mercantile  tutor,  but  as  an 
accomplished  classical  scholar.  With  these  instructors,  such 
a  pupil  could  not  but  make  rapid  advances  in  good  learning. 
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He  accordingly  entered  this  university  in  1795,  a  half  year 
in  advance;  and  was  gradoated,  with  high  and  well  earned 
reputation,  in  1798.  On  leaving  the  university,  his  prompt 
decision  was  for  the  prpfession  of  law;  the  study  of  which  he 
commenced  under  the  honourable  Samuel  Sewall,  late  diief 
justice  of  Massachusetts,  then  in  the  practice  in  Marblehead; 
and  completed,  after  the  appointment  of  Mr.  Sewall  to  die 
bench,  under  Mr.  justice  Putnam,  of  the  same  court,  then 
practising  at  the  bar  in  SaleuL  To  the  mastery  of  this  science 
he  devoted  himself  with  unconquerable  vigour  of  application, 
ardent  thirst  for  knowledge,  and  the  compacted  and  various 
energies  of  a  superior  mind. 

The  period  of  his  admission  to  the  bar,  in  1801,  is  still  fresh 
in  the  recollection  of  many,  as  one  of  great  political  excite- 
ment The  democratic  party,  after  years  of  laborious  strug- 
gle, had  just  gained  a  general  victory,  by  placing  its  chief  in 
the  presidential  chair;  but  it  had  still  to  contend,  with  una- 
bated efforts,  for  the  control  of  the  remaining  state  govern- 
ments^ against  an  opposing  party,  everywhere  formidable  in 
numbers  and  talents,  and  in  some  states  vastly  superior  in 
strength.  The  existing  divisions  had  unfortunately  and  un- 
justly been  made  to  turn  on  our  political  relations  with  the 
two  great  contending  powers  of  Europe ;  and  the  principles 
of  the  revolution  were  successfully  invoked  to  swell  the  ranks 
of  the  dominant  .party.  In  Massachusetts,  the  democratic 
party,  in  which  Mr.  Story  was  then  found,  composed  at  that 
time  a  minority,  numerically  strong  indeed,  but  most  strenu- 
ously opposed.  Yet,  even  amid  the  bitterness  of  party  strife, 
the  respect  in  which  New  England  ever  holds  pure  integrity 
and  intellectual  greatness  could  not  but  sooner  or  later  be 
manifested  towards  a  son  so  eminently  deserving  her  confi- 
dence. He  had  brought  into  his  profession  untiring  diligence, 
native  eloquence,  keen  sagacity,  integrity  unspotted,  and  a 
tenacity  and  firmness  of  purpose  which  opposition  could  sel- 
dom withstand.  He  was  of  course  much  resorted  to  at  a  very 
early  period,  and  received  solid  proofs  of  the  wisdom  and  dis- 
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cernment  of  the  public,  in  the  great  extent  and  variety  of  bis 
professional  engagements.  Political  considerations,  also,  may 
have  had  their  influence  in  opposing  him,  so  young,  and  often 
alone,  io  important  causes,  against  the  most  eminent  lawyers 
of  that  day.  A  distinction  like  this,  at  once  so  honourable 
and  so  perilous,  is  a  felicitous  event  in  the  life  of  any  profes- 
sional man;  since  it  brings  him  into  immediate  contact  with 
powerful  minds,  and  familiarizes  him  with  the  depths  of  his 
science. 

In  1805,  he  was  elected  one  of  the  representatives  of  the 
town  of  Salem  in  the  legislature  of  Massachusetts;  to  which 
office  he  was  annually  re-elected,  until  his  appointment  to  the 
bench.  In  times  of  such  political  excitement,  generous  spirits 
are  always  found  foremost  in  the  battle;  but  the  highresdma* 
tion  in  which  he  was  held  is  evinced  by  the  fact,  that,  during 
his  legislative  career,  he  was  the  acknowledged  leader  of  the 
party  with  which  he  acted;  and  that,  on  him,  in  1808,  was 
mainly  devolved  the  task  of  defending  the  embargo  policy  of 
the  national  administration  against  the  resolutions,  introduced 
and  supported  by  Christopher  Gore,  then  in  the  fulness  of  his 
intellectual  strength,  and  in  the  zenith  of  his  influence.  It 
diould,  however,  be  remembered,  to  the  honour  of  Mr.  Story, 
and  for  the  benefit  of  younger  politicians  and  of  later  ^ys, 
that  he  never  was  the  slave  of  party.  He  acknowledged  no 
party  ligament,  binding  him  to  the  support  of  measures  which 
his  sober  judgment  could  not  approve.  He  recognised  no 
code  of  political  ethics  distinct  from  the  principles  which  gov- 
ern every  good  man  in  his  private  life.  On  the  great  questions 
of  national  politics,  he  was  always  a  disciple  of  the  school  of 
Washington.*    While  the  restrictive  system  of  Mr.  Jefferson 

*  His  political  principlei  were  thiie  stated  by  hiiaeel^  in  a  letter  dated  Janu- 
ary 3S,  1831.  ••I  was  at  an  timet,**  be  obeenree,  » a  firm  believer  in  the  doe- 
trinee  of  general  Washington,  and  an  admirer  of  his  conduct,  and  measures, 
and  principles,  daring  his  whole  administration,  though  they  were  to  me  mat- 
ters of  history.  I  road  and  examined  his  principles,  and  ha?e  made  them  in  a 
great  measure  the  rule  and  goide  of  my  life.    I  was  and  always  ha?e  been  a 
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was  avowedly  resorted  to  and  pursued  merely  as  a  measure 
of  precaotiony  temporary  in  its  nature,  it  could  command  his 
willing  support,  without  any  compromise  of  consistency.  But 
when  it  afterwards  came  to  be  acknowledged  as  a  system  of 
permanent  policy,  he  stood  faithful  to  his  principles  in  as 
earnestly  seeking  its  repeal. 

It  was  fortunate  for  Massachusetts  that  so  much  influence 
was  at  thai  time  possessed  by  Mr.  Story.  From  causes,  not 
necessary  now  to  be  stated,  her  supreme  judiciary,  beside  the 
general  odium  in  which  the  tribunals  of  justice  are  too  often 
undeserredly  held,  had  become  peculiarly  obnoxious  to  the 
democratic  party;  and  yet  the  aid  of  that  party  was  indispen- 
sably necessary,  in  order  to  make  some  important  alterations 
in  the  administration  of  justice,  and  to  place  the  salaries  of 
the  judges  on  the  permanent  foundation  intended  by  the  con- 
sdtufion.  Prior  to  the  year  1806,  their  stated  compensation, 
which  was  very  small,  had  become  far  inadequate  to  their 
support;  and  it  had  long  been  customary  for  the  legislature  to 
make  the  judges  an  annual  grant  of  money,  to  supply  this 
acknowledged  deficiency.  Tet  the  language  of  the  constitu- 
tion in  relation  to  these  officers  is,  that  they  shall  hare 
^  honourable  salaries,  ascertained  and  established  by  standing 
laws.''  A  vacancy  occurring  at  this  time  in  the  office  of  chief 
justice  of  the  supreme  judicial  court,  the  appointment  was 
offered  to  Mr.  Parsons,  then  in  extensive  practice  in  Boston; 
but  it  was  declinM  by  him,  unless  the  salary  should  first  be 
made  both  honourable  and  permanent,  in  the  spirit  of  the 
constitution.  This  measure  was  accordingly  resolved  upon. 
His  legal  eminence  rendered  his  appointment  desirable,  on 
public  grounds.  It  was  an  era  of  necessary  reform  and  im- 
provement in  the  law;  taeflfect  which  his  transcendent  talents 

lot er,  a  detoled  lofver,  of  tlie  eoartitiitioo  of  the  Unitod  Stttta,  and  a  firieiid  to 
the  onion  of  tbovlalaiu  I  Defer  wished  to  brinf  tbo  govenuDent  to  a  moro  ooo- 
ftderaey  of  alatei;  but  to  preaenre  the  power  of  the  general  govenunent,  giten 
bj  all  the  atatea,  in  Aill  ezereiae  and  aofereigntj,  for  their  protection  and  pre- 
aenratioD.** 
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aDd  weight  of  character  were  deemed  indispensable.  Ob- 
noxious as  the  bold  and  decided  tone  of  his  politics  had  ren- 
dered him  to  the  party  then  in  power,  the  friends  of  the  mea- 
sure, relying  with  confidence  on  the  magnanimity  of  Mr. 
Story,  and  his  devotedness  to  the  true  interests  of  the  com- 
monweaUh,  at  once  intrusted  to  his  hands  the  projection  of 
the  means  to  carry  it  into  efiect,  and  the  superintendence  of 
their  execution.  He  accordingly  moved  the  subject  in  the 
house  of  representatives,  was  appointed  chairman  of  the  com- 
mittee to  whom  it  was  referred,  and  reported  a  bill,  fixing  the 
salaries  of  the  judges  at  what  was  then  deemed  an  adequate 
provision.  The  proposition  met  the  usual  fortune  of  similar 
measures,  in  being  furiously  assailed;  but  its  fate,  from  the 
position  in  which  Mr.  Story  was  placed,  was  wholly  in  his 
power;  and  to  his  vigorous  efibrts,  and  the  earnest  appeal  of 
his  commanding  eloquence,  it  is  but  justice  to  accord  the 
merit  of  its  success. 

The  same  causes,  which  led  to  the  permanent  establishment 
of  these  salaries  in  1806,  soon  rendered  another  elSbrt  necessary 
to  augment  them.  The  judicial  administration  of  chief  justice 
Parsons  had  fully  satisfied  the  public  anticipations;  but  the 
experiment,  as  far  as  the  emoluments  of  office  were  concerned, 
had  convinced  him  that,  in  accepting  it,  he  had  sacrificed  a 
portion  of  the  income  necessary  for  his  family.  He  therefore 
cameto  the  resolution  of  returning  to  the  bar,  unless  this 
deficiency  was  supplied  by  the  state.  At  this  time,  in  1809, 
his  political  opponents  controlled  both  branches  of  the  legisla- 
ture, and,  flushed  with  recent  success,  felt  little  disposed  to 
gratify  a  leading  adversary,  especially  in  a  grant  of  money,  a 
measure  not  unfrequently  hazardous  to  the  party  in  power. 
The  altemative,  too,  of  losing  the  public  services  of  the  chief 
justice,  had  little  weight  with  those  who,  in  that  case,  would 
have  the  opportunity  of  appointing  his  successor.  But  Mr. 
Story  was  still  in  the  legislature,  possessing  undiminished 
influence;  and  his  magnanimity  and  love  of  law  and  order 
were  again  invoked,  not  in  vain,  to  place  the  judges  on  such 
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an  establishment  as  would  at  all  times  command  for  that 
eminently  responsible  office  the  first  order  of  legal  talent.  A 
bill  for  increasing  the  salaries  of  all  the  judges  was  accordingly 
reported,  and,  in  the  hot  contest  which  ensued^  the  blows  fell 
with  indiscriminate  force  upon  all  its  supporters,  and  upon 
none  more  furiously  than  on  him  who  again  led  the  column 
of  its  friends;  but  it  was  at  length  triumphantly  carried.  His 
able  report  on  this  occasion  is  an  unanswerable  argument  in 
favour  of  an  honourable  and  permanent  support  for  all  persons 
to  whom  the  administration  of  justice  is  confided.  That 
period  was  a  crisis  in  the  history  of  our  judiciary.  The 
judges  were  all  of  the  federal  party;  and  the  usages  of  that 
day,  sanctioned  by  ancient  custom,  seemed  not  only  to  per- 
mit, but  to  require,  from  the  court,  in  the  charge  to  the  grand 
jury  at  the  opening  of  each  session,  a  discourse  on  the  political 
institutions  and  afiairs  of  the  country.  In  expounding  these, 
it  was  hardly  possible  to  avoid  discussing  some  of  the  essential 
doctrines  of  the  two  great  contending  parties;  a  practice  in  no 
sense  welcome  to  the  men  then  in  power,  and  which  they 
were  resolved,  by  any  legal  method,  to  prevent  The  most 
obvious  and  simple  process  was  to  drive  the  judges  from  office 
by  depriving  them  of  competent  support;  the  fiirst  step  to 
which  was  a  clamour  against  high  salaries.  Had  it  been  openly 
and  generally  adopted  as  a  party  doctrine,  that  the  emoluments 
of  office  were  already  too  high,  and  must  be  reduced,  the  tone 
of  political  morals,  at  that  day,  would  have  bound  the  party 
to  be  consistent,  by  making  a  general  and  extensive  reduction ; 
and  it  is  easy  to  foresee  the  fate  of  the  administration  of  public 
justice,  confided,  as  in  that  event  it  must  have  been,  to  men 
of  inferior  abilities.  It  was  necessary  that  this  threatened  evil 
should  be  speedily  stayed,  and  the  public  mind  disabused  of 
the  prejudices  which  were  beginning  to  fasten  upon  it;  and  it 
is  no  disparagement  to  the  other  friends  of  sound  policy  and 
good  order  to  state,  that,  for  the  salutary  change  of  sentiment 
on  this  subject,  Massachusetts  is  chiefly  indebted  to  the  dis- 
cernment, the  straight-forward  honesty,  and  moral  courage  of 
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Mr.  Story.  Few  young  men,  in  the  ascending  node  of  power, 
would  have  ventured  on  so  bold  a  measure  as  openly  to  oppose 
the  darling  prejudices  and  passions  of  their  friends;  and  it 
proves  much  for  the  good  sense  and  discernment  of  those 
firiendsi  that  such  a  measure  was  permitted  to  be  so  completely 
successful.  It  is  to  the  permanent  and  honourable  provision 
then  made  for  the  judges,  that  the  people  of  this  commonwealth 
may  attribute  the  blessings  they  have  since  enjoyed  in  a  wise, 
dignified,  and  firm  administration  of  justice. 

During  his  continuance  in  the  legislature,  the  subject  of  a 
separate  chancery  jurisdiction  attracted  much  of  the  public 
attention.  The  early  fathers  of  the  commonwealth,  with  their 
plain  good  sense,  thought  that  the  courts  should  be  enabled  to 
administer  relief  commensurate  with  the  wrong  received;  and 
that,  where  the  apparatus  of  the  common  law  failed  to  reach 
the  case,  its  deficiency  should  be  supplied  by  that  of  equity. 
An  act  for  this  purpose  was  accordingly  passed,  under  the  old 
colonial  charter;  but  the  royal  assent  to  it  was  withheld. 
Something,  however,  in  the  shape  of  equity  was  afterwards 
administered  by  the  governor  and  council;  but  unfortunately 
it  became  associated  in  the  minds  of  the  people  with  other 
attributes  of  royalty  not  quite  to  their  taste,  and  of  course 
came  to  be  regarded  with  distrust.  Yet  the  want  of  an  eqaity 
jurisdiction  continued  to  be  felt  as  a  defect  in  the  municipal 
code;  and,  at  the  period  now  referred  to,  an  attempt  was  made 
to  supply  this  deficiency,  by  the  establishment  of  a  separate 
court  of  chancery.  The  committee,  to  whom  this  subject  was 
referred,  was  raised  on  the  motion  of  Mr.  Story;  and  their 
report  was  justly  attributed  to  his  powerful  pen.  Its  substance 
was  afterwards  wrought  by  the  author  into  an  instructive 
article  in  the  "North  American  Review.'' 

About  this  period  he  prepared  an  edition  of  Mr.  Chitty's 
treatise  on  Bills  of  Exchange  and  Promissory  Notes,  which 
was  published  in  1809,  with  a  large  body  of  annotations  of  his 
own,  and  proved  a  most  acceptable  present  to  the  profession. 
In  the  following  year,  he  published  an  edition  of  the  valuable 
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treatise  on  the  Law  of  Shippings  by  Mr.  Abbott,  afterwards 
lord  Tenterden,  with  notes  of  American  cases  and  statntes, 
considerably  augmented  in  a  subsequent  edition,  aod  leading 
little  to  be  desired  on  this  subject. 

In  the  year  1809,  Mr.  Story  was,  without  opposition,  elected 
a  representative  in  congress,  to  supply  the  vacancy  in  Essex 
South  District,  occasioned  by  the  death  of  Mr.  Crowninshield. 
He  served  only  for  the  remainder  of  the  term  for  which  he 
was  chosen,  and  declined  a  re-election.^  But  in  that  brief 
space,  in  two  important  movements,  he  gave  earnest  of  the 
elevation  of  his  views  as  a  statesman,  and  of  his  deep  devoted- 
uess  to  the  policy  of  the  father  of  his  country.  The  first 
was  a  motion  made  by  himself,  for  a  committee  to  consider 
the  expediency  of  a  gradual  increase  of  the  navy;  which  be 
supported  in  a  speech,  marked,  at  the  time,  for  its  great 
brilliancy  and  force.  But,  unfortunately,  the  party  then  in 
power  had,  in  Washington's  time,  vehemently  denounced  the 
first  proposal  for  augmenting  the  navy,  as  a  measure  danger- 
ous to  the  liberties  of  the  people;  the  clamour  had  been  con- 
tinued and  increased  under  the  administration  of  his  successor, 
nntil  its  authors  felt  themselves  too  deeply  committed  on  the 
subject  to  recede  with  honour  or  safety;  and  hostility  to  the 
sjrstem  of  naval  defence,  except  in  harbours,  by  batteries  and 
gun-boats,  had  become  a  cardinal  article  in  their  political 
creed.    Mr.  Story'^  resolution,  therefore,  was  a  little  in  ad- 


■  Of  hit  witbdrmwal  from  pditical  Ufe,  he  that  tpedn,  in  the  letter  belbre 
qoeled: — ^I  had  been  Umg  •atiafied,  that  a  oontinaanoe '  in  pablic  life  wae 
inoonpatible  with  complete  tocceis  at  the  bar;  and  the  ftw  thoofh  brilliant 
exceptions,  which  I  hare  since  known,  to  the  truth  of  the  remark,  and  the  manj 
confirmations  of  it,  hare  made  me  resolute  at  all  times  in  mj  adrice  to  ambitions 
joong  lawyers,  nerer  to  seek  public  life,  if  they  meant  to  be  eminent  at  the  bar. 
Besides,  I  cannot  disguise  that  I  had  lost  mj  relish  ibr  political  controtersj, 
and  I  found  an  entire  obedience  to  party  projects  required  such  constant  sacrifices 
of  opinion  and  feeling,  that  my  sdicitude  was  greatly  increased  to  withdraw 
myself  from  the  field,  that  I  might  devote  myself  with  singleness  of  heart  to  the 
study  of  the  law,  which  was  at  all  times  the  object  of  my  admiration  and  almost 
ezdnsive  derotieo.** 
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▼ance  of  that  age;  and  it  was  put  dowD»  not  by  argument) 
but  by  a  party  vote,  as  a  measure  inconsistent  with  the  policy, 
and  hostile  to  the  interests,  of  the  administration.  The  other 
great  measure  alluded  to  was  the  repeal  of  the  embargo  afL 
This  statute,  at  first  proposed  as  a  temporary  resort,  either 
for  the  prevention  of  war,  or  as  ancillary  to  farther  prepa- 
rations for  that  event,  or  as  preparatory  to  negotiation  for  a 
firm  and  stable  peace,  had  been  sustained  by  the  friends  of 
the  administration  with  exemplary  generosity  and  forbearance. 
But  its  long  continuance,  with  no  beneficial  results,  had  begun 
to  exhaust  the  patience  of  the  people,  whoso  urgent  demands 
at  last  drew  from  Mr.  Jefierson  the  avowal,  that  he  relied  on 
the  measure  as  an  essential  part  of  a  permanent  system  of 
policy;  and  that,  in  his  opinion,  it  was  unwise  in  this  nation 
^ever  more  to  recur  to  the  ocean."  A  declaration  so  startling 
rallied  at  once  that  independent  class  of  his  friends,  whose 
faith  was  not  bound  in  the  formularies  of  a  party,  to  attempt 
the  change  of  a  system  so  fraught  with  ruin  to  the  strength 
and  resources  of  the  country.  In  this  attempt,  also,  Mr.  Story 
bore  an  early,  an  active,  and  a  conspicuous  part;  so  efficient, 
indeed,  as  to  draw  from  Mr.  Jefferson  the  complaint,  which 
posterity  will  interpret  as  highly  to  his  honour  as  it  was 
intended  otherwise,  that,  but  for  him,  the  repeal  woul^  not 
have  been  effected.^ 

'  Hb  own  acoouot  of  Uie  matler  if  tbiit  gfivm,  in  the  letter  reftrred  to  in  a 
pieoedinff  note:— ** Mr.  Jeffenon  hat  imputed  mainlj  to  me  the  repeal  of  the 
embariro,  in  a  letter  to  which  I  ha^e  already  alluded,**  (be  refers  to  Mr.  Jeflbr- 
eon's  letter  to  general  Dearborn,  in  1811,  in  his  poblished  corresponden<3e,  YoL 
.  rV.,  p.  48,)  *'and  has  stigmatized  me  on  this  aceonnt  with  the  epithet  of  *peeado- 
repobliean.*  *  Pseodo-repobliean,*  of  eoorse,  I  must  be,  as  e?erj  one  was.  In 
Mr.  Jefferson's  opinion,  who  dared  to  venture  npon  a  doubt  of  his  in&llibilitj. 
Bnt  Mr.  Jeflbrson  has  forgotten  to  mention  the  reiterated  attempts  made  by  him, 
through  a  oomroittee  of  his  particular  adherents  (Mr.  Giles,  Mr.  Wilson  C 
Nicholas,  and  Mr.  G.  W.  Campbell),  to  detach  me  from  my  object  In  the 
course  of  thoee  consultations,  I  learned  the  whole  policy  of  Mr.  J.,  and  was  sur- 
prised as  well  as  grieved  to  find,  that,  in  the  ftoe  of  the  dearest  proofii  of  the 
ftilure  of  his  plan,  he  continued  to  hope  agamst  (acts.  Mr.  J.  has  honoured  me 
by  attributing  to  my  influence  the  repeal  of  the  embarga    I  firetly  admit  that  I 
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In  the  q;>ring  following  his  return  from  Washington,  he 
was  again  elected  to  the  house  of  representatiyes  in  Massa- 
chusetts; and  in  January,  1811,  and  again  in  May,  on  the 
oiganization  of  the  new.  house,  he  was  called  to  the  speaker's 
chair.  For  the  arduous  and  often  delicate  and  embarrassing 
duties  of  that  office  he  was  peculiarly  fitted;  and  many  of  us 
distinctly  remember  the  fuU  and  concurring  testimony  of  all 
parties,  to  the  dignity,  ability,  and  impartiality  with  which  he 
discharged  them. 

It  was  in  November,  1811,  at  the  early  age  of  thirty-two, 
that  Mr.  Story  was  appointed  by  Mr.  Madison  as  one  of  the 
associate  justices  of  the  supreme  court  of  the  United  States. 
Nerer  was  this  high  honour  so  early  achieved;  never  more 
purely  and  worthily  worn.  Adjusting  himself  to  the  pro- 
prieties of  the^station  to  which  he  was  now  called,  he  with- 
drew at  once  from  the  political  arena;  and,  though  never  an 
indifferent  spectator  of  his  country's  fortunes,  he  ever  after- 
wards participated  in  them  not  as  a  partisan,  but  as  a  judge. 
.  It  may  be  proper  here  to  advert  to  the  only  remaining 
instance  in  which  he  was  called  to  serve  the  public  in  labours 
not  purely  juridical.  In  the  year  1820,  after  the  separation 
of  Maine  from  Massachusetts,  it  became  necessary  to  make 
some  alterations  in  the  constitution  of  this  state,  demanded 
by  the  exigency  of  that  occasion;  and  a  convention  being 
called  for  that  purpose,  he  was  elected  a  member  from  Salem. 
It  was  a  body  altogether  resplendent  in  talent;  for  none  could 
anticipate  the  changes  which  a  spirit  of  innovation,  if  once 
aroused,  might  attempt;  and  hence  the  selection  of  delegates 
to  the  convention  was  generally  made  from  the  highest  order 
of  minds  within  the  reach  of  the  electors.  In  that  assembly 
he  exerted  the  most  extensive  and  salutary  influence;  and 
again  maintained  the  independence  of  the  judiciary,  in  an 

did  an  I  oooU  to  aooomplkh  it,  tbooffa  I  returned  home  beibre  the  aet  paaied. 
The  Terj  eagerneae  with  whioh  the  repeal  waa  topported  by  a  majority  of  the 
repablican  party  ou^^t  to  have  taught  Mr,  J.  that  it  waa  already  oooaideiwl  by 
them  aa  a  miaeraUe  and  miaehierooa  failare." 
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elaborate  argomeot  against  a  proposed  amendment  of  the 
constitution  authorizing  the  legislature  to  diminish,  as  well  as 
to  increase,  the  salaries  of  the  judges  during  their  continuance 
in  office.  Though  the  measure  had  once  been  carried  in  the 
convention  by  a  large  majority,  his  argument  against  its  final 
adoption  was  completely  successful.  His  speeches,  published 
as  they  were  uttered,  and  without  revision,  particularly  his 
splendid  speech  on  representation  in  the  senate,  attest  the 
unabated  fervour  of  his  eloquence,  his  wisdom  as  a  statesman, 
and  his  great  power  as  a  debater. 

To  those  who  have  been  much  in  his  society,  or  are  familiar 
with  even  his  professional  writings,  it  would  be  almost  super- 
.  fluous  to  remark,  that  he  had  in  early  life  been  a  votary  of  the 
poetic  muse;  since  a  highly  cultivated  taste,  and  a  lively  sen- 
sibility to  the  beauties  of  poetry  and  the  richer  creations  of  the 
imagination,  are  so  visible  in  his  compositions.  His  gravest 
juridical  discourses,  though  wrought  in  enduring  marble,  are 
finished  with  the  highest  ornaments  of  intellectual  affluence. 
But  in  the  successful  culture  of  elegant  literature,  he  was  not 
unmindful  of  the  severer  demands  of  4he  law,  whose  worth,  he 
knew,  would  <<not,  unsought,  be  won.''  In  the  year  1805,  he 
published  a  Selection  of  Pleadings  in  Civil  Actions,  from  the 
pleadings  of  the  most  eminent  in  this  science  in  IBngland  and 
America,  with  occasional  annotations  of  his  own;  a  work, 
the  appearance  of  which,  with  its  valuable  body  of  notes, 
gave  a  new  impulse  to  study  in  this  department  of  profes- 
sional learning;  and  which,  after  the  lapse  of  forty  years,  is 
still  resorted  to,  with  all  the  confidence  originally  reposed  in 
its  safety  as  a  guide. 

The  judicial  duties  of  Mr.  justice  Story,  other  than  those 
in  the  supreme  court,  have  been  confined  to  the  first  circuit, 
comprising  the  states  of  Maine,  New  Hampshire,  Massa- 
chusetts, and  Rhode  Island;  and  his  judgments  in  this  circuit 
are  contained  in  fourteen  volumes,  published  by  successive 
reporters.  At  the  period  of  liis  accession  to  the  bench,  the 
principles  of  admiralty  and  maritime  law  were  but  imperfectly 

VOL.  VI.  22 
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undentood  by  IIm  profetnon  in  thit  part  of  th6  union;  their 
jurisdictional  limits  ^mt  ill  dsfined^  and  the  practice  in  ad- 
miralty was  almost  literally  without  form.  The  relative 
lights  and  duties  of  ship-owners,  diip-ma^ers,  and  seamen, 
alsD  demanded  the  powers  of  lus  mind,  in  their  exposition  and 
adjustment  The  administration  of  the  law  of  prize,  too, 
unsettled  as  it  was,  and  almost  unknown  to  the  profession 
before  the  war  of  1812,  fell  heavily  to  his  share,  in  conse- 
quence of  the  extensive  commerce  of  the  northern  states; 
and  it  was  discussed  and  illustrated  with  equal  ability  and 
learning.  The  proximity  of  the  British  dominions,  the  con- 
quest of  part  of  our  territory  by  die  enemy,  and  'the  practice 
of  trading  under  licenses,  and  of  making  collusive  captures, 
gave  rise  to  a  multitude  of  questions  before  him,  embarrassing 
in  their  nature,  the  sdution  of  which  forms  a  luminous  com- 
mentary on  this  branch  of  the  law.  It  was,  moreover,  his 
singular  fortune  to  be  obliged  to  revise  and  settle,  and  it  may 
be  said  almost  to  create,  the  American  law  of  patents.  Prior 
to  his  elevation  to  the  bench,  the  restrictive  policy  of  Mr.  Jef- 
ferson had  forced  upon  the  commercial  states  the  necessity 
of  employing  a  great  portion  of  their  capital  in  manufactures; 
and  consequently  had  increased  the  value  of  every  improve- 
ment in  the  mechanic  arts,  and  led  to  increased  vigila^ice  in 
securing  this  value  to  the  inventor.  Hence,  probably,  more 
questions  in  the  law  of  patents  have  been  litigated  in  the  first 
circuit,  than  in  all  the  other  states  in  the  union. 

From  the  disorder  in  which  he  found  these  subjects  of  his 
jurisdiction,  ttiey  have  been  redeemed  and  brought  to  their 
present  condition  of  beauteous  symmetry  by  the  labours  of 
this  enlightened  judge,  and  were  there  no  other  memorials 
of  the  comprehensive  variety  and  the  exactness  of  his  legal 
learning,  his  judgments  in  his  own  circuit  on  these  questions 
would  transmit  his  name  to  posterity,  as  an  associate  in  all 
respects  meet  for  the  gifted  MarshalL 

But  his  familiarity  with  these  departments  of  science  was 
not  acquired  at  the  expense  of  excellence  in  any  other.   There 
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is,  perhaps,  no  judicial  office  in  the  world  which  demands 
such  an  extent  and  variety  of  learning  as  that  of  a  judge  of 
the  supreme  court  of  the  United  States;  and  the  elaborate 
judgments  of  this  great  magistrate,  upon  the  rarious  cases 
which  have  come  before  hinii  both  in  his  own  circuit  and 
elsewhere,  whether  in  equity  or  common  law,  and  regarding 
either  private  rights  or  the  constitutional  limits  of  legislative 
power  over  private  property,  all  evince  his  peculiar  fitness 
for  that  exalted  station. 

The  year  1829  was  the  commencement  of  a  new  era  in  his 
life,  in  the  foundation  of  the  law  school  of  ttiis  university,  by 
that  eminent  lawyer  and  statesman,  Nathan  Dane.  Impressed 
with  a  deep  and  just  sense  of  the  value  of  sound  law,  as  a 
conservative  element  in  a  free  government,  he  conceived  the 
plan  of  this  school;  and,  sending  for  Mr.  justice  Story,  sub- 
mitted it  to  his  judgment,  requesting  him  to  become  the  first 
occupant  of  the  professor's  chair.  That  his  acceptance  of  the 
office  was  made  the  indispensable  condition  of  its  endowment 
by  Mr.  Dane  is  now  perfectly  certain;  without  it,  the  plan 
would  not  have  been  carried  into  eflfect  Honour  to  the 
memory  of  the  patriot,  whose  enlightened  forecast  originated 
the  noble  conception,  and  whose  munificence  gave  it  vitality! 
Honour  to  the  illnstnous/ufuUxtorperJiciens  who  generopsly 
gave  himself  Xo  secure  its  success!  The  overture  having 
been  accepted  by  the  corporation  of  the  university,  with  its 
condition,  that  the  first  professor  should  be  appointed  by  the 
founder,  he  designated  Mr.  justice  Story;  who  thereupon 
removed  his  residence  from  Salem  to  Cambridge.  To  the 
duties  of  this  new  office,  accepted  purely  for  the  advancement 
of  the  science  of  law,  he  brought  all  the  afiections  and  ener- 
gies of  his  early  manhood;  and  continued  to  expend  them  for 
that  object,  with  almost  prodigal  liberality,  during  the  remain- 
ing years  of  his  life. 

The  first  fruit  of  his  labours  in  this  chair  was  the  publication 
of  his  <<  Commentaries  on  tKe  Law  of  Bailments,''  being  the 
substance  of  his  lectures  on  that  bead.    In  the  method  of  this 
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work,  he  followed  the  example  of  Domat  and  Pothier;  and 
not  only  incorporated  into  the  text  erery  position  in  their 
treatises,  wluch  conld  beof  use  to  the  student  of  the  common 
law,  but  may  be  said  to  have  exhausted  the  works  of  the 
civilians  and  common  law  writers,  of  whateyer  could  illustrate 
the  subject 

His  <<Conunentaries  on  the  Constitution  of  the  United 
States''  wMe  published  in  the  year  1833,  in  three  Tolumes; 
followed  by  an  abridgment  by  the  author,  in  one  Tolume,  as 
a  text-book  for  students.  This  great  work,  comprising  a 
sketch  of  the  diarters,  constitutional  history,  and  jurisprudence 
of  the  British  American  colonies;  a  review  of  the  constitutional 
history  and  the  confederation  of  the  states;  with  a  history  of 
the  origin  and  adoption  of  the  present  constitution,  and  a  full 
exposition  of  all  its  provisions,  admirable  alike  for  its  depth 
of  research,  its  spirited  illustrations,  and  its  treasures  of 
political  wisdom,  has  accomplished  all  in  this  department 
which  the  friends  of  constitutional  law  and  liberty  could 
desire,  • 

If,  among  Americans  in  general,  his  fame  may  be  regarded 
as  resting  chiefly  on  this  masterly  history  and  exposition  of 
their  constitution,  perhaps  the  jurists  of  continental  Europe 
may  qwak  of  him  with  stronger  emphasis  as  the  author  of 
the  <<Conunentaries  on  the  Conflict  of  Laws.''  In  this  work, 
which  he  published  in  1834,  the  conflictii^  laws  of  difierent 
nations  are  treated  with  eqpecial  reference  to  the  subjects  of 
marriage,  divorce,  wills,  successions,  and  judgments.  Others 
have  written  more  voluminously  on  these*  topics,  but  none 
with  greater  power.  The  work  has  received  the  highest 
conunendation  of  the  learned  in  all  the  principal  states  of 
Europe,  has  been  cited  as  an  authority  in  the  British  house 
of  lords,  and  is  expressly  commended  by  a  late  eminent 
European  judge,  as  one  that  <<no  jurist  can  peruse,  without 
admiration  of  the  industry,  candour,  and  learning  with  which 
it  has  been  composed." 

In  the  course  of  the  three  following  jrears,  he  composed 
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and  published  his  two  volumes  of  <<Ck>mmentaries  on  Equity 
Jurisprudence/'  in  which  the  principles  of  this  important 
branch  of  the  law  are  traced  up  to  their  true  source,  in  the 
fountains  of  morality  and  religion,  while  their  practical  appli- 
cation to  the  affairs  of  life  is  stated  and  illustrated  with  striking 
felicity.  This  work  was  succeeded,  in  1838,  by  a  treatise  on 
the  science  of  Pleading  in  Courts  of  Equity;  a  subject  which, 
however  abstruse  and  forbidding  in  its  formularies,  he  has 
most  successfully  laid  open,  exhibiting  its  true  principles  and 
grounds,  vindicating  its  character,  and  bringing  it  within  the 
easy  comprehension  of  the  student.  There  are  no  works  in 
our  language  in  which  the  true  doctrines  and  practice  of  the 
law  of  equity,  and  its  importance  to  the  administration  of 
complete  justice,  are  so  convincingly  taught;  and  probably 
no  one  of  his  works  has  been  received  by  the  profession  with 
greater  thankfulness,  or  is  more  frequently  consulted. 

No  sooner  was  the  last  of  these  works  completed,  than  he 
addressed  himself,  with  elastic  vigour,  to  the  composition  of  a 
treatise  on  the  Law  of  Agency,  which  was  publi^ed  in  the 
year  1839.  This  treatise  was  followed,  in  the  year  1841,  i>y 
another  on  the  Law  of  Partnership;  in  1843,  by  another  on 
the  Law  of  Bills  of  Exchange;  and  this  by  his  last  work,  on 
the  Law  of  Promissory  Notes,  which,  but  a  few  weeks  ^ince, 
was  issued  from  the  press.  Of  these  works  it  is  enough  at 
present  to  say,  that  they  exhibit  the  unabated  fulness  of  bis 
learning,  and  bear  the  strong  impress  of  his  comprehensive 
and  vigorous  mind.  Had  he  written  no  others,  these  aloiib 
would  enrol  his  name  among  the  first  legal  authors  of  the  age. 

Contributions  like  these  would  seem  amply  to  have  paid 
the  debt  which,  in  the  judgment  of  lord  Bacon,  every  man 
owes  to  his  profession;  and  a  mark  far  lower  than  this  would 
have  satisfied  the  desires  of  almost  any  aspirant  after  honour- 
able fame.  But  the  fertility  of  his  mind  has  left  us  yet  others 
to  record;  for  almost  every  walk  of  literature  bears  the  marks 
of  his  footsteps.  The  enumeration  of  them  is  due  to  his 
memory,  though  that  alone  must  at  present  suffice.    In  the 

22* 
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nomben  of  d^  <<  North  American  Review/'  may  be  foifiid 
hia  reriew  of  fhe  <<Ck>iijr9e  of  Legal  Study''  of  that  learned 
joriity  professor  Hoffman;  a  review  of  Mr.  Jaoobsen's  Sea 
Laws,  comprising  a  beautiful  compend  of  the  history,  and  an 
account  of  the  writers  on  commercial  law;  of  Mr.  J<rimson's 
Chancery  Reports,  with  a  learned  discourse  on  that  brandi  of 
jurisprudence;  an  elaborate  article  on  commercial  law,  with 
a  reriew  of  Mr.  Phillips'  ^^Treatise  on  the  Law  of  Insurance/' 
a  reriew  of  Mr.  Dane's  great  ^Abridgment  of  American 
Law;"  and  a  highly  finished  sketch  of  the  life  and  public 
serrieas  of  Mr.  diief  justice  MarshalL  Thia  last  article  he 
enlarged  for  the  <<National  Portrait  Gallery/'  and  afterwards 
incorpbrated  into  his  public  discourse,  oommemcNratiye  of  the 
life,  character,  and  services  of  that  great  man.  He  also  con- 
tributed largely  to  the  <<Encyclops9dia  Americana,"  in  the 
titles  of  Congress,  Contract,  Courts  of  the  United  States, 
Criminal  Law^  Capital  Punishment,  Domidl,  Equity,  Jury, 
Lien,  Law,  Legidation  and  Codes,  Natural  Law,  National 
Law,  Prize,  Usury.  The  memorial  of  the  inhabitants  of 
Salem,  in  the  year  1807,  against  the  British  Orders  in  Coun^ 
cil,  and  that  of  the  merchants  of  that  town,  in  isao,  on  the 
subject  of  the  tariff",  proceeded  from  his  pen.^ 

Among  his  published  discourses  and  addresses  are  hiii 
eulogy  on  captain  Lawrence,  of  the  frigate  Chesapeake,  in 
1813;  his  impressive  charge  on  the  abominations  of  the  slave 
trade,  given  to  the  grand  jury  of  Maine,  in  the  year  1821; 
his  address  to  the  gentlemen  of  the  Suffolk  bar,  in  the  same 
year;  his  eulogies  on  Mr.&muel  Dexter,  and  on  Mr.  chief 
justice  Parker;  his  biographical  notices  of  Mr.  William  Pinck- 
ney,  Mr.  justice  Washington,  and  Mr.  justice  Trimble;  his 
discourse  at  the  anniversary  of  our  Phi  Beta  Kappa  Society, 

'  The  elaborate  iiotee  on  tlie  prindplee  and  practice  in  prin  oaoeea,  in  the 
appendix  to  the  fint  and  aecood  Tolomea  of  Mr.  Wheatoo*a  Reporta,  and  that 
on  charitable  bequesta  in  the  appendix  to  the  foorth  Tolome,  were  written  by 
judge  Storj.  He  also  fnmiabed  many  articlea  ior  the  earlier  nomben  of  the 
American  Jnriat. 
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in  the  year  1825;  his  centeDnial  address  before  the  Essex 
Historical  Society^  in  1828,  upon  the  two  hundredth  anniver- 
sary of  the  settlement  of  the  colony  of  <<the  Massachusetts;'^ 
a  discourse  before  the  Mechanics'  Institute  of  Boston;  an 
address  at  the  consecration  of  the  rural  cemetery  of  Mount 
Auburn;  his  discourse  upon  the  occasion  of  his  own  inaugura- 
tion as  dane  professor  of  law)  in  1829;  another,  at  the  funq^ 
of  his  colleague,  the  late  professor  Ashmun,  in  1833;  and  his 
address,  in  1842,  to  the  associated  alumni  of  this  university. 

He  also  found  time  to  manifest  the  deep  and  benefidal  in- 
terest he  ever  felt  in  the  subject  of  education,  both  elementary 
and  scientific;  not  only  in  contributing  his  full  proportion  of 
lectures  to  the  lyceums  and  institutes  of  education,  but  in 
ejSTectual  and  active  co-operation  in  the  goyemment'of  this 
university.  He  was  elected  an  overseer  of  the  coUege  in  the 
year  1818,  and  in  1825  was  chosen  a  fellow  of  the  corpora- 
tion. In  January  of  the  latter  year,  while  yet  an  overseer, 
he  delivered  at  the  board,  and  afterwards  published,  an  argu- 
ment against  the  memorial  of  the  professors  and  tutors,  who 
claimed  the  exclusive  right  of  being  the  only  candidates  for 
election  as  fellows  of  the  corporation;  an  argument  replete 
with  his  duiracteristic  research,  not  only  into  all  the  law 
touching  this  question,  but  into  the  statutes  and  usages  of  the 
EngUsh  colleges.  On  every  other  occasion  which  has  pre- 
sented itself,  whether  of  danger  to  the  interests  of  this  ancient 
institution,  or  of  opportunity  to  advance  its  prosperity  and 
usefulness,  with  ever-waking  yigilance  he  has  always  been 
among  the  foremost  of  its  friends.  While  the  cause  of  good 
learning,  in  whatever  soil  or  clime  it  were  cultivated,  hdd  his 
liberal  and  hearty  support,  it  was  here,  in  Harvard,  to  his 
beloved  alma  maier,  that  he  poured  forth  the  warmest  affec- 
tions of  his  soul. 

During  the  entire  period  of  his  judicial  life,  and  in  the  midst 
of  labours  so  great  and  exhausting,  he  maintained  an  active 
correspondence  with  the  most  distinguished  jurists  in  Europe 
and  America;  and  was  constantly  consulted,  on  grave  and 
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perplexing  questioDf,  by  judges  in  almost  OTery  sUUe  in  the 
union.  Some  of  the  most  important  acts  of  congress,  espe- 
cially those  concerning  the  administration  of  justice,  were 
drawn  up  by  him;  others  were  submitted  to  his  private  revi- 
sion, in  their  legislatiTC  progress,  often  receiving  firom  him  the 
most  essential  inq>roTements.  Few  measures,  affecting  either 
the  permanent  institutions,  or  the  trade,  manufacturss,  or 
foreign  relations  of  our  country,  have  been  discussed  in  the 
halls  of  congress  during  the  last  thirty  years,  on  which  states- 
men hare  not  sought  the  aid  of  his  judgment  and  counsel; 
and  few  questions  of  constitutional  law  have  been  there 
argued,  upon  which  the  light  of  his  opinion  and  his  sugges- 
tions have  not  been  previously  sought  and  most  readily  im- 
parted. These  free  and  liberal  contributions  to  the  public^ 
weal,  yielding  no  earthly  reward  but  that  which  lies  hidden 
in  the  secret  chambers  of  the  heart,  entitle  him  to  be  placed 
among  the  patriots  and  great  statesmen  of  his  day,  and  to  the 
front  rank  among  the  expounders  and  defeiiders  of  the  consti- 
tution. To  maintain  this  constitution  in  all  its  strength,  and 
the  rights  of  the  supreme  court,  as  the  only  department  of  the 
government  intrusted  with  its  authoritative  exposition^  was 
the  constant  effort  of  his  life.  In  this  labour,  he  always  grate- 
fully acknowledged  the  co-operation  of  his  rraowned  compeer 
and  friend,  the  venerable  diancellor  Kent,  in  his  invaluable 
^  Ck>mmentaries  on  American  Law  ;'*  and  the  endeavours  of 
these  two  champions  to  put  down  tfie  modem  heresy^  which 
teaches  that  each  great  branch  of  the  government  is  equally 
entitled  to  interpret  the  constitution  for  itself,  has  given  to 
their  opinions  the  name,  intended  as  a  reproach,  but  redound- 
ing to  their  honour,  of  **  the  school  of  Story  and  Kenf 

But  this  was  not  alL  For  the  last  sixteen  years,  he  still 
found  time  to  discharge  all  the  duties  of  the  professor's  chair; 
giving  his  full  number  of  lectures  in  each  term,  with  the  zeal 
and  animation  of  youth,  and  pouring  forth  the  floods  of  his 
learning  to  the  listening  throng  of  pupils,  with  a  copiousneiss 
that  knew  no  bounds.    Had  this  been  his  sole  employment, 
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bis  labours  in  tbis  department  were  all  tbat  could  reasonably 
bare  been  demanded  by  its  founder.  His  attention  to  students 
was  unwearied;  bis  anxiety  for  tbeir  proficiency  incessant; 
bis  desire  to  extend  tbe  benefits  of  tbe  law  scbool  to  the 
wbole  body  of  our  profession,  to  advance  its  prosperity  and 
its  usefulness,  was  insatiable.  He  was  not  satisfied  to  render 
it  tbe  best  in  tbe  country;  he' would  fain  see  it  tbe  first  school 
of  law  in  the  world.  Its  library,  he  hoped,  would  one  day 
contain  an  apparatus  sufficient  for  the  study  of  the  jurispru- 
dence of  all  countries  and  in  all  times.  It  was  here  that  he 
placed  the  foundation  of  his  own  fame;  holding  in  little  esti- 
mation the  harvest  of  honours  he  bad  already  reaped,  in  com- 
parison with  those  be  hoped  to  acquire  with  a  grateful  pos- 
terity, as  the  father  of  this  school;  and  pressing  forward  to 
this  object  with  a  strength  of  will  and  an  intensity  of  effort  to 
be  expected  only  from  one  whose  race  is  just  commenced 

Such,  and  so  actively  useful,  was  tbe  life  of  this  eminent 
benefactor  to  his  country  and  his  age; — a  life  bow  compact* 
with  beneficence,  how  resplendent  in  virtue!  Admonished 
at  length,  by  advancing  years  and  physical  infirmities,  that 
some  repose  had  become  indispensably  necessary,  he  resolved 
to  retire  from  the  bench  to  the  classic  aliades  of  this  his  ftvourite 
retreat,  and  to  pass  the  residue  of  his  days  in  expounding  tbe 
constitution  and  laws  of  his  country.  Looking  down  the 
vista  of  future  years,  bis  delighted  imagination  beheld  a  long 
succession  of  ingenuous  youths,  into  whose  souls  be  might 
infuse  the  lofty  conceptions  of  bis  own,  and  through  whom 
he  might  reproduce  himself  to  future  generations,  and  continue 
to  impart  new  vigour  to  the  institutions  he  bad  already  done 
so  much  to  strengthen  and  adorn.  He  regarded  this  period 
as  one  in  which  be  was  destined  to  accomplish  the  great  work 
of  bis  life.  He  wished  to  draw  around  him  a  numerous  throng 
of  pupils,  that  they  might  be  again  sent  forth,  deeply  imbued 
with  sound  principles  of  law,  with  high  and  just  views  of  tbe 
dignity  of  their  position  as  \ninistering  officers  in  the  temple 
of  justice,  and  above  all,  with  a  deep  sense  of  their  duty  to 
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the  cause  of  leaniiDg  and  xeligioo,  and-of  their  ultimate  ao- 
countability  to  posterity  and  to  God     He  looked  to  you, 
beloFed  pupils,  as  in  some  degree  the  trustees  both  of  his 
fame  and  of  your  count's  iortune*    He  was  well  aware  of 
the  influence  to  be  exerted  by  you  upon  the  community  in 
which  we  Ufo,  and  lie  was  anxious  that  it  should  be  exerted 
only  for  good.    The  lawyer  whom  he  would  create,  he  would 
first  of  all  bave  an  honest  and  a  Tirtuous  manr«-«  man  of 
deep  religious  feeling,  of  incorruptible  integrity,  of  high  and 
holy  aspirations,  of  spotless  purity  in  private  life,  of  expansive 
benevolence,  of  exalted  patriotism.     He  would  have  him 
administer  the  Ikw  as  an  angel  of  mercy;  concerning  himsdf 
with  controversies  only  to  bring  them,  if  possible,  to  an  -ami- 
cable, but  at  all  events  to  a  just  and  righteous  termination. 
He  r^arded  the  lawyer's  first  service  as  due  to  the  preserva- 
tion of  peace  and  mutual  kindness  among  men ;  his  next,  to 
the  impartial  administration  of  the  law.    In  his  own  appro- 
priate language,  he  described  the  advocate  of  hia  choice  as 
one  who  loved  the  law,  as.a  science,  and  not  as  a  trade;  who 
felt  the  full  dignity  of  his  profession,  and  deemed  himself 
.  under  deep  responsibility,  not  to  his  client  alone,  but  to  the 
court  and  to  the  cause  of  public  justice;— one  who  studied  to 
know  what  the  precepts  of  the  law  were,  that  he  might  apply 
them  to  his  cause,  and  not  pervert  them  to  aid  the  triumph  of 
injustice,  or  swell  jtbe  trophies  of  cunning,  or  avarice,  or  profli- 
gacy;— whose  notions  of  professional  morals  and  obligations 
were  far  different  from  such  mean  and  debasing  palterings 
with  conscience;— one  who  disdained  to  mislead  the  court  or 
jury,  if  he  could;  and  who  gave  to  both,  on  all  occasions,  the 
support  and  instruction  of  his  ample  studies.^ 

But  in  the  midst  of  these  plans  of  future  beneficence,  and  in 
the  enjoyment  of  all  that  earth  can  give,  whether  of  high  and 
piJmy  fame,  of  fortune,  or  of  social  love;  surrounded  by 
admiring  friends  and  devoted  pupils;  mature  in  years,  ma- 

'  fiee  hii  Ditooone  on  ehiof  jnrtice  MtnhaD,  p|i.  S3, 6S. 
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tnrer  in  honours;  mysterious  Heaven,  as  if  to  recall  our  homage 
from  the  earthly  judge  to  him  at  whose  tribunal  both  he  and 
we  must  stand,  summoned  him  to  itself.  He  had  consci- 
entiously devoted  the  past  season  to  the  task  of  examining 
and  deciding,  before  his  retirement  from  the  bench,  every 
cause  which  had  been  argued  before  him,  or  submitted  to  his 
decision ; — a  labour  which  he'pursued  during  the  heats  of  sum^- 
mer  with  fatal  intensity.  In  the  discharge  of  this  duty  to 
others,  he  unhappily  could  not  discern  the  higher  obligation  of 
sparing  himself;  and,  having  thus  exhausted  the  physical 
powers  of  a  constitution  already  enfeebled  in  the  public  ser- 
vice, upon  the  occurrence  of  a  slight  cold,  he  was  seized  by 
an  acute  return  of  chronic  disorder,  which,  in  a  few  days, 
baffled  the  highest  medical  skill.  Though  suffering  great 
bodily  pain  until  near  the  termination  of  the  disease,  he  suf- 
fered without  murmur  or  complaint;  and  when  nature  was  at 
last  exhausted,  and  he  was  fully  aware  of  his  approaching 
dissolution,  he  met  death  with  the  silent  calmness  of  a  great 
mind,  reposing  in  the  confident  anticipation  of  an  eternity  of 
bliss;  breathing  his  last,  without  a  struggle,  on  the  tenth  of 
the  present  month  of  September,  a  little  before  nine  o'clock  in 
the  evening.  The  day  on  which  we  are  now  honouring  his 
memory,  is  the  sixty-sixth  anniversary  of  his  birth.         r 

And  he  is  gone.  Who  shall  wear  his  armour?  What  arm 
shall  again  bend  his  bow?  What  glory  can  panegyric  add  to 
the  simple  story  of  his  achievements? 

Viewing  him  as  a  judge,  we  are  at  once  struck  with  the 
variety  and  extent,  I  might  almost  say  the  universality,  of  his 
learning.  It  has  already  been  remarked,  that  probably  no 
judicial  court  in  the  world  demands  for  its  judges  such  a  com- 
bination of  gifts  and  variety  of  attainments  as  that  of  which 
he  was  a  member.  To  others  is  confided  the  administration 
of  the  law  in  one  or  two  of  its  departments;  this  has  to  deal 
with  them  all.  The  judge  of  this  court  must  be  equally 
familiar  with  the  law  of  admiralty  and  prize,  and  of  trade, 
commerce,  and  manufoctures;  with  patents  and  copyright, 
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and  penal  justioe;  with  the  abstraie  technicalitietof  die  com- 
mon law  of  real  property,  and  with  the  wide  and  free  range 
of  equity  joriqinidenoe,  np  to  its  sonroes  in  that  of  imperial 
Rome;  with  the  kca^neagesof  each  member  of  this  increadng 
family  of  nations,  and  with  the  highest  themes  of  constitutional 
and  international  law*  I  speak  from  personal  observation,  in 
saying,  that  upon  the  opening  of  a  cause  before  him,  under 
whatever  of  these  divisions  it  might  &11,  his  superior  familiari- 
ty,  not  only  with  the  general  doctrine  of  the  subject,  but  with 
its  minuter  distinctions  and  qualifications,  and  widi  the  auth<»8 
who  have  treated  it,  frequently  surprised  even  those  who  had 
prepared  themselves  to  speak  to  the  particular  case.  His 
judicial  deportment  was  dignified  and  urbane,  and  his  kind 
regard  to  the  feelings  of  all  who  approadied  him,  especially 
the  younger  members  of  the  bar,  was  ahnost  proverbial.  No 
judge  ever  maintained  the  rights  of  the  bench  witfi  greater 
vigilance  and  firmness;  yet  none,  with  less  offence.  No  judge 
was  treated  with  more  profound  respect;  but  it  was  not  the 
tribute  of  deferential  terror;  it  was  the  grateful  homage  of 
love.  In  the  despatch  of  business  before  him,  he  had  great 
and  ready  tact;  alwa3r8  rapid,  yet  never  in  a  hurry;  the  course 
of  his  coQrt  resembling,  not  the  babUing  of  a  mountain  brook, 
but  the  quiet,  swifl  gliding  of  a  deep,  resistless  stream.  If, 
among  the  various  excellences  of  his  judicial  character,  we 
were  obliged  to  select  any  one  as  the  leading  trait,  we  might 
hesitatingly  select  his  uncommon  quickness  of  comprehension. 
Some  have  been  as  ready,  without  his  accuracy;  others  as 
correct,  without  his  readiness.  His  was  the  happy  combina- 
tion of  both.  No  man  could  at  a  quicker  glance  catch  the 
entire  contents  of  the  page  submitted  to  tus  perusal;  none 
more  readily  understand  the  meaning  of  the  speaker  before 
him;  none  could  sooner  comprehend  the  half  enunciated 
proposition,  and  reproduce  it  to  the  speaker  in  more  exact 
terms  of  his  own ;  no  judge  could  with  sharper  sagacity  discern 
the  predse  merits  of  the  cause  or  question  submitted  to  his 
judgment   This  fisumlty,  said  to  be  dangerous  in  a  magistrate, 
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was  tempered  by  self-discipline  and  restraint;  for  in  truth  he 
was  a  patient  hearer,  never  silencing  an  advocate  who  had 
still  something  to  say,  and  gladly  availing  himself  of  every 
light  which  might  be  shed  upon  the  case,  even  to  the  hum- 
blest twinkling.  His  judgments  are  distinguished  for  their 
fulness  of  reasoning  and  illustration.  He  was  anxious  not 
only  to  be  right,  but  to  be  confessedly  so.  He  carefully  con- 
sidered all  the  discussions  at  the  bar,  fairly  meeting  by 
argument  every  point  that  he  overruled,  and  justifying  his 
own  conclusions  by  the  most  cogent  reasonings  and  authorities, 
with  persuasive  eloquence.  Even  the  losing  party  has  been 
known  to  thank  the  judge  for  convincing  him  that  his  adver- 
sary was  perfectly  innocent  of  the  wrong,  of  which  he  had 
believed  him  guilty. 

We  may  easily  imagine  that  the  decisions  of  such  a  judge 
would  seldom  be  reversed;  and,  indeed,  in  the  fewest  possible 
cases  has  the  appellate  court  been  knqwn  to  dissent  from  his 
opinions.  The  care  and  caution  with  which  he  formed  these 
opinions,  communicated  to  me  at  a  recent  period,  is  so  striking, 
that  the  mention  of  it  here  will  be  pardoned.  It  was  his 
habit,  after  hearing  an  argument,  in  any  case  of  importance, 
to  defer  the  investigation  of  the  matter  until  his  mind  had 
cooled  after  the  excitement  of  the  hearing,  and  freed  itself  of 
all  bias  produced  by  the  high  colourings  of  the  advocate,  and 
the  eloquence  of  his  appeals;  leaving  in  bis 'memory  only  the 
impressions  made  by  the  principal  facts  and  the  legal  rea- 
sonings; of  which  he  also  took  full  notes.  After  this,  he 
carefully  examined  all  the  cases  cited  and  others  bearing  on 
the  subject,  reviewing  and  fixing  firmly  in  his  mind  all  the 
principles  of  law  which  might  govern  the  case.  By  the  aid 
of  these  principles  he  proceeded  to  examine  the  question  upon 
its  merits,  and  to  decide  accordingly;  always  first  establishing 
the  law  in  his  mind,  lest  the  hardship  of  the  case  should  lead 
him  to  an  illegal  conclusion. 

In  all  the  great  questions  brought  into  judgment  before  him, 
his  extensive  and  profound  investigations  of  legal  doctrines 
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will  senre  as  the  basis  of  operation  for  lawyers  and  judges 
during  a  long  period  of  coming  time.  The  law  of  the  pre* 
Tious  ages  of  British  jurisprudence  was  revised  and  re«estab- 
liriied  in  that  of  Coke  q^d  Hale;  beyond  which  it  is  almost 
superfluous  to  seek  for  authorities  in  the  common  law.  The 
decisions  of  that  day  were  again  reyiewedy  after  the  lapse  of 
a  century,  and  re-affirmed,  with  the  modifications  of  modem 
usage,  in  the  classic  age  of  Mansfield.  Scarcely  a  decree  in 
chancery  needs  now  be  cited,  prior  to  those  of  that  accom- 
plished chancellor,  lord  Hardwicke.  But  all  these  and  others, 
down  to  our  times,  have  been  reviewed,  in  the  judgments  of 
Mr.  justice  Story,  by  the  lights  reflected  from  the  body  of  the 
Roman  law  and  the  labours  of  its  ablest  commentators,  and 
recoined,  so  to  speak,  with  additional  purity  and  fineness,  and 
with  the  impression  of  his  own  master  mind. 

As  an  instructor  in  jurisprudence,  he  never  lost  sight  of  his 
position  as  a  judge,  before  whom  the  subjects  of  his  lectures 
might  again  come  under  consideration.  And  while  every 
topic  of  settled  law  was  discussed  in  the  lecture-room  with 
his  abundant  learning  and  happy  freedom,  he  carefully  re- 
frained from  expressing  an  opinion  upon  open  questions,  and 
still  more  upon  cases  stated  to  hiuL  Indeed  his  sagacity  in 
distinguishing  between  a  real  and  a  fictitious  case,  was  so 
well  known,  that  in  this  way  he  was  rarely  approached.  In 
his  statements  of-  the  existing  law,  he  was  remarkably  dear 
and  exact;  copious  and  striking  in  his  illustrations;  rich  in 
anecdote  and  historical  reminiscence;  and  fiuniliar  with  the 
peculiar  characters  of  all  the  judges  in  Westminster  hall,  to 
whose  judgments  we  are  accustomed  to  refer.  You,  my 
pupils,  and  all  who  have  had  the  privilege  of  sitting  at  his 
feet,  will  attest  bis  unwearied  patience  and  kindness  in  answer- 
ing the  various  inquiries  of  the  student;  the  native  delight 
with  which  he  expatiated  upon  the  great  doctrines  he  expound- 
ed, unconscious  of  the  waning  hour;  his  contagious  enthusiasm, 
inspiring  all  around  him  with  love  for  the  science,  and  cheering 
onward  the  most  sluggish  and  disheartened  to  new  vigour  in 
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the  course.  Still  you  may  seem  to  hear  him,  in  tones  of 
eloquent  morality,  portraying  the  exalted  character  of  the 
lawyer,  which  he  held  up  for  your  imitation,  and  describing, 
in  terms  of  withering  scorn,  that  which  he  would  have  you 
avoid;  and,  above  all,  enforcing  the  truth,  that,  to  attain  ex- 
cellence in  the  law,  the  student  must  excel  in  virtue,  and  grow 
familiar,  day  by  day,  with  the  conceptions  of  Deity  himself. 
To  the  young,  and  especially  to  students,  his  example  is  of 
great  value.  He  was  the  artificer  of  his  own  fortune.  His 
early  and  untiring  diligence  in  study,  his  regular  deportment 
in  college,  the  purity  of  his  character  and  conduct,  his  habit 
of  self-discipline  and  restraint,  and  of  self-culture,  will  inspire 
them  with  the  resolution,  like  him  to  excel  in  whatsoever 
adorns  the  character  of  man,  and  animate  them,  not  only  to 
the  love,  but  to  the  practice,  of  virtue. 

To  us  all,  my  friends,  his  life  is  full  of  instruction.  He  was 
a  constant,  faithful,  and  most  affectionate  friend;  a  discreet 
and  kind  adviser;  to  his  relatives  a  father  and  a  counsellor; 
in  all  his  domestic  relations,  a  delightful  pattern  of  exuberant 
love.  With  a  hand  open  as  day,  he  was  a  munificept  bene- 
factor to  all  whose  situation  required  his  aid;  and  a  liberal 
supporter  of  every  enterprise  for  the  public  good.  His  gene- 
rous temper,  his  warm  affections,  the  elevation  and  simpKcity 
of  his  life  and  conversation,  the  cheerfulness  of  his  manner, 
and  the  cordial  sympathy  of  his  daily  greetings,  threw  a 
charm  over  his  intercourse  with  all  around  him.  Let  me 
add,  that  he  was  also  a  Christian.  He  had  studied  the 
evidences  of  Christianity  with  professional  closeness  and  care, 
and  had  given  to  them  the  testimony  of  his  full  assent;  and 
he  has  often  been  heard  to  declare,  that,  in  his  judgment,  the 
great  facts  of  the  gospel  history  were  attested  by  a  mass  of 
evidence,  which,  in  any  court  of  law,  would  be  perfectly 
satisfactory  and  conclusive.  In  the  open  and  distinct  avowal 
of  his  faith,  in  its  consistent  practice,  and  in  his  liberal  charity 
for  others  of  different  views,  he  is  worthy  of  all  imitation. 
In  the  estimation  of  the  great  Grecian  lawgiver,  he  alone 
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wa8  to  be  aoooonted  happy,  whom  Heaven  ble88ed  with 
8ucces8  to  the  la8t;  for  die  bappineae  of  one  who  had  the 
dangeT8  of  thi8  life  to  encounter,  he  deemed  no  better  than 
that  of  the  champion,  while  the  combat  i8  8tiil  midetermined 
and  the  crown  micertain.  But  thi8  great  man  died,  already 
crowned  with  the  lauriek  of  victory.  He  carried  to  the  grave 
no  ordinary  regrets,  no  common  honours;  for  he  died  in  the 
midst  of  the  most  active  beneficence.  Let  us  thank  God  that 
he  lived  so  long,  and  did  not  survive  his  power  to  do  good; 
and  that,  although  this  brilliant  light  of  jurisprudence  has 
departed,  yet  there  will  for  ever  linger  in  our  dcy  the  sunset 
glory  of  bis  undying  example.  . 


ART.  HOUSES  AND  TRUSTS  AS  AFFECTED  BY  THE 
REVISED  STATUTES  OF  THE  STATE  OF  NEW 
YORK. 

Thz  Statute  of  27  Henry  VUL  conunonly  called  the  statute 
of  uses,  was  designed  to  put  an  end  to  uses,  by  a  construction 
given  to  the  instrument  by  which  the  estate  was  vested.  Full 
effect  was  given  to  the  conveyance,  by  which  the  estate  was 
created^  but  the  intermediate  estate  of  the  feoffee,  was  annihi- 
lated, by  turning  the  interest  of  the  cestui  que  use  into  a  legal 
estate. 

The  policy  of  the  revised  statutes  of  the  state  of  New  York 
aims  directly  at  the  abolition  of  uses  and  trusts.  The  intent 
of  the  statute  on  this  subject  is  to  do  away  with  conveyances 
creating  uses  and  trusts,  and  not  merely  to  declare  their 
construction. 

<<  Uses  and  trusts,  except  as  authorized  and  modified  (by 
law),  are  abolished;  and  every  estate  and  interest  in  lands, 
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shall  be  deemed  a  legal  right,  cognizable  as  such  in  the  courts 
of  law,  except  when  otherwise  provided/'^  "Every  disposi- 
tion of  lands,  whether  by  deed  or  devise  hereafter  made,  shall 
be  directly  to  the  person  in  whom  the  right  to  the  possession 
and  profits,  shall  be  intended  to  be  invested,  and  not  to  any 
other,  to  the  use  of,  or  in  trust  for  such  person ;  and  if  made 
to  one  or  more  persons,  to  the  use  of,  or  in  trust  for  another, 
no  estate  or  interest  legal  or  equitable,  shall  vest  in  the 
trustee/** 

Notwithstanding  the  prohibitions  of  the  statute,  and  the 
manifest  policy  to  annihilate  uses  and  trusts,  we  apprehend 
that  the  provisions  of  the  revised  statutes  have  failed  as  sig- 
nally to  accomplish  that  result,  as  did  the  early  statutes  of 
uses.  The  only  effect  of  the  statute  of  Henry  VIII.  was  to 
add  a  few  words  to  conveyances ;  and  the  Only  requisite  to 
the  valid  creation  of  a  trust  for  life,  under  the  New  York  sta- 
tute, is  the  declaration  in  the  convejfance,  that  the  trustee 
shall  apply  the  rents  and  profits  "to  the  use''  of  the  cesiui  que 
trust. 

It  is  provided  by  the  revised  statutes,'  that  express  trusts 
may  be  created,  for  any  or  either  of  the  following  purposes : 

1.  To  sell  lands  for  the  benefit  of  creditors. 

2.  To  sell,  mortgage  or  lease  lands  for  the  benefit  of  lega- 
tees, or  for  the  purpose  of  satisfying  any  charge  thereon. 

3.  To  receive  the  rents  and  profits  of  lands,  and  apply  them 
to  the  use  of  any  person,  during  the  life  of  such  person,  or  for 
any  shorter  term,  subject  to  the  rules  prescribed  (by  law). 

4.  To  receive  the  rents  and  profits  of  lands,  and  to  accumu- 
late the  same,  for  the  purpose  and  within  the  limits  prescribed 
(by  law). 

The  express  trust  sanctioned  in  the  3d  subdivision  of  this 
section,  was  originally  limited  to  cases,  where  the  application 
of  the  rents  and  profits,  was  to  the  education  and  support  of 
the  persons,  for  whose  benefit  the  trust  was  created ;  and  the 

'  R.  S.  Part  3,  tit  2,  wet  45.  '  Sect  49.  •  Sect  55. 
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intention  undonbtedly  was  to  confine  the  trust  to  cases,  where 
from  the  character  of  the  cestui  que  trust,  it  was  necessary 
for  the  trustee  to  make  application  of  the  funds. 

The  change  which  has  been  made  in  the  terms  of  the  act, 
was  introduced  with  the  evident  design  of  rendering  its  pro- 
visions applicable  to  all  cases :  and  a  corresik>ndent  change  is 
necessary  in  the  construction  of  the  law. 

Under  the  dd  subdivision  of  the  55th  section  of  the  statute, 
a  question  has  arisen,  which  involves  the  character  of  the 
trusty  and  the  obligations  of  the  trustee,  who  is  directed  to 
receive  the  rents  and  profits  of  lands,  and  apply  them  to  the 
use  of  another. 

In  the  case  of  Coster  v.  LorrillaTd,^  the  estate  was  devised 
to  trustees  to  receive  the  rents  and  profits,  and  pay  them  over. 
Mr.  chief  justice  Savage  was  of  opinion,  that  under  the  sta- 
tute which  authorized  the  creation  of  a  trust,  to  receive  the 
rents  and  profits,  and  apply  them  to  the  use  of  any  person, 
such  a  trust  was  invalid.  ^A  trust,''  he  said,  <<to  receive  the 
rents  and  profits  and  pay  them  over,  gives  the  cestui  que 
/ru«/ the  equitable  estate;  but  the  statute  permits  no  such 
trust.  The  persons  to  be  benefited  shall  have  no  estate  or 
interest,  but  only  a  right  to  enforce  the  trust  If  the  rents  are 
to  be  paid  over,  why  not  give  the  estate  directly?" 

Mr.  justice  Nelson  was  of  a  different  opinion.  <<  The  mode 
of  applying  the  rents  and  profits,"  said  the  learned  judge,  ^aa 
well  as  the  amount  of  them,  as  the  section  now  stands,  is  not 
limited  or  made  material,  and  rests  in  the  discretion  of  the 
person  creating  the  trust  Even  under  the  restricted  clause, 
he  might  I  think,  have  directed,  as  has  been  done  here,  the 
rents  and  profits  to  any  amount  specified,  to  be  paid  over  at 
fixed  periods,  for  the  education  and  support,  or  either,  of  any 
person,  leaving  the  application  of  them  to  himself.  There 
was  nothing  in  the  clause  necessarily  preventing  this.  The 
legislature  I  think,  could  not  have  meant  that  a  parent  should 

<  14  Wend.  R.  aes. 
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be  compelled  in  creating  a  trust  for  the  education  or  support 
of  his  son,  to  place  him  at  the  mercy  of  an  undefined  discre- 
tion in  the  trustee ;  and  thereby  exclude  the  exercise  of  all 
discretion  on  the  part  of  the  parent.  The  legislature  meant 
that  the  person  creating  the  trust,  might  exercise  the  discre- 
tion, if  he  pleased,  and  regulate  the  administration  of  the 
trust"  Mr.  senator  Tracy  was  of  the  same  opinion :  a  dif- 
ferent construction  he  thought  would  destroy  many  important 
trusts  which  ought  to  be  sustained ;  and  if  the  trustee  was  to 
determine  the  application  of  the  rents  and  profits,  he  must  be 
invested  with  an  absolute  discretion  of  applying  the  fund, 
independently  of  the  supervisory  power  of  the  chancellor. 

In  Hawley  v.  James,'  Mr.  justice  Bronson  was  of  opinion, 
that  a  trust  to  recover  and  pay  over  rents  and  profits,  was  not 
authorized  by  the  statute,  that  the  legislature  only  intended 
to  sanction  a  trust,  where  the  trustee  had  a  discretion  in  the 
application  of  the  money,  and  that  an  authority  to  receive 
and  pay  over  rents  and  profits,  was  among  those  formal  trusts 
which  were  expressly  abolisiied.  Under  the  trust  authorized 
by  the  statute,  the  trustee  was  not  only  to  receive  but  to 
apply  the  money.  <<The  trustee,"  said  the  learned  judge,  *^is 
to  exercise  a  fiduciary  office,  a  kind  of  guardianship  in  the 
expenditure  of  the  money.  He  is  not  to  pay  it  over  and^^suf- 
fer  it  to  flow  in  the  channels  where  inexperience,  improvi- 
dence or  vice  will  carry  it ;  but  he  is  to  see  that  the  benefi- 
ciary actually  enjoys  the  fruits  of  the  donor's  bounty — that 
his  education,  his  support,  and  his  general  welfare  are  pro- 
moted to  the  full  extent  of  the  fund  committed  to  his  charge. 
In  short,  the  trustee  is  to  apply  the  money  to  the  use  of  the 
beneficiary." 

Mr.  justice  Bronson  was  of  opinion  that  the  use  of  the  word 
<<apply"  in  the  statute,  was  significant  of  an  intention  to  ex- 
clude tmsts,  created  for  the  purpose  of  receiving  and  paying 
over  the  rents  and  profits  of  lands. 

'  16  Wend.  R.  61. 
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Though  the  question  was  inddentally  discussed  in  the  cases 
of  Coster  v.  Lorrillard  and  Hawley  v.  James,  it  does  not  seem 
to  have  been  decided  by  the  court  in  either  of  those  cases. 

In  Oott  V.  Cookyi  the  devise  was  in  trust  to  the  executors, 
to  receive  the  rents  and  profits  of  real  estate,  and  the 
income  of  personal  estate.  The  testator  gave  to  eadi  of  two 
nieces  after  she  was  of  the  age  of  twenty,  or  married,  one 
half  of  the  income  of  his  estate,  after  paying  the  annuities  to 
his  mother  and  sister-in-law,  as  such  income  should  firom  time 
to  time,  be  received  by  the  executors;  which  income  was  to 
be  paid  them  by  the  executors,  upon  their  separate  receipts, 
notwithstanding  their  coverture.  In  case  of  the  death  of 
either  of  the  nieces  after  having  attained  the  age  of  twenty 
years,  without  lawful  issue,  the  testator  directed  his  executors 
to  pay  to  the  surviving  niece  the  whole  clear  income,  subject 
to  the  annuity  *,  and  he  directed  his  executors  to  apply  so 
much  of  his  estate  as  they  might  deem  necessary,  to  the  sup- 
port of  the  children  of  his  nieces,  in  the  event  df  their  death, 
leaving  lawful  issue.  The  surplus  he  directed  to  be  accumu- 
lated and  paid  to  such  children. 

Hie  trust  in  this  case  was  to  pay  over  the  income  to  the 
nieces  req>ectively,  as  the  same  should  be  received  by  the 
executors,  and  was  not  in  terms,  to  ^qop/y  it  to  their  use. 

Mr.  chancellor  Walworth  was  of  opinion,  that  the  object 
of  the  legislature^  was  to  authorize  a  trust  in  the  rents  and 
profits  of  real  estate,  for  the  benefit  of  an  improvident  benefi- 
ciary, and  for  the  protection  of  a  feme  covert  against  an  im* 
provident  husband,  by  securing  them  against  improvidence, 
and  by  withdrawing  them  firom  the  reach  of  creditors.  ^U 
this  can  be  effectually  done,''  said  the  learned  chancellor, 
<< under  such  a  provision  as  is  contained  in  this  will,  as  it  could 
be  consistently  with  other  provisions  of  the  statute — if  the 
trust  was  framed  in  the  very  words  of  the  law,  courts  could 
not  give  the  statute  a  construction,  which  would  render  it 

*  7  P«ic«  R.  521. 
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necessary  for  the  tmstee  to  purchase  every  loaf  of  bread,  and 
every  paper  of  pins,  which  may  be  required  for  the  use  of  the 
cesiuis  quetrusif  instead  of  giving  them  the  money,  after 
the  same  has  been  received  from  the  rents  and  profits  of  the 
trust  estate,  to  enable  them  to  purchase  for  themselves/'  The 
chancellor  was  of  opinion,  that  even  as  the  section  originally 
stood,  when  the  rents  and  profits  were  to  be  applied  only  to 
the  support  of  the  cestui  que  trust j  the  trustee  would  have 
been  authorized  to  pay  over  the  rents  and  profits  when  re- 
ceived, to  an  adult  cestui  que  trusty  for  that  purpose ;  that 
the  great  object  of  the  statute  was  attained,  if  the  property 
was  placed  beyond  the  reach  of  improvidence,  an  end  which 
was  secured  by  rendering  the  trust  inalienable ;  that  a  cestui 
que  trust  who  was  competent  to  provide  for  his  own  wants, 
must  have  the  power  to  direct  the  application  of  the  money, 
when  it  has  been  received  by  the  trustee ;  and  that  where 
rach  capacity  existed,  if  the  trustee  should  attempt  to  exer- 
cise a  control  without  any  justifiable  cause,  after  the  fund  had 
been  received,  so  as  to  become  the  absolute  property  of  the 
person  for  whose  use  it  was  to  be  applied,  the  court  would 
remove  such  trustee,  and  appoint  another  who  would  pay 
over  the  fund  to  the  cestui  que  trust. 

The  chancellor  considered  in  all  such  trusts,  a  certain  dis- 
cretionary power  as  vested  in  the  trustee,  subject  to  the  super- 
visory control  of  the  court  of  chancery.  Though  it  would  be 
the  duty  of  the  trustee  to  pay  over  the  rents  and  profits  to  a 
cestui  que  trusty  who  was  competent  to  make  a  proper  appli- 
cation of  them,  it  would  be  a  breach  of  duty  to  place  the 
income  in  the  hands  of  a  lunatic  or  drunkard,  or  even  to 
apply  the  funds  to  the  use  of  such  a  person,  so  as  to  give  him 
the  control  of  articles  purchased  for  his  use.  The  court  of 
chancery  would  protect  a  trustee  who  in  the  exercise  of  good 
faith,  withheld  the  funds  from  an  improvident  cestui  que 
trusty  though  the  trustee  was  authorized  to  receive  the  rents 
and  profits  and  pay  them  over ;  and  if  the  income  was  paid 
over  to  the  cestui  que  trust ,  who  was  under  no  legal  disabi- 
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lity  to  receive  it,  he  could  never  afterwards  call  upon  the 
trustee  to  account  for  the  money,  on  the  ground  that  it  has 
been  misapplied,  even  when  in  the  words  of  the  statute  it  is 
directed  to  be  applied  by  the  trustee. 

When  the  party  creating  the  trust  directs  the  application  to 
be  made,  by  paying  over  to  the  object  of  his  bounty,  the 
chancellor  was  of  opinion,  that  the  direction  is  within  the 
letter,  as  well  as  within  the  spirit  of  the  statute. 

A  decree  was  therefore  made  declaring  the  construction  of 
the  will  accordingly.  This  decree  was  aflbrmed  by  the  court 
of  errors,!  though  the  subject  under  consideration  was  not 
discussed  by  the  judge  who  delivered  the  opinion  of  that 
court. 

It  would  seem  to  be  settled  by  this  case,  that  a  valid  trust 
may  be  created,  by  which  the  trustee  may  be  authorized  to 
receive  the  rents  and  profits  of  real  estate,  and  apjdy  them  to 
the  use  of  the  cestui  que  trust,  or  that  the  trustee  may  be 
directed  to  pay  them  over  to  the  cestui  que  trust,  to  be 
appropriated  at  his  own  discretion. 

The  validity  of  such  a  trust  is  recognised  as  a  formal  trust, 
by  which  estates  may  be  withdrawn  from  the  possession  of 
the  parties  who  are  entitled  to  the  beneficial  interest. 

The  original  intention  of  the  legislature  was  to  confine 
trusts  to  infants,  and  other  persons  who  were  incompetent  to 
administer  funds  for  their  own  support,  and  who  were  there- 
fore placed  under  a  species  of  guardianship.  The  design  was 
found  too  narrow,  and  the  amended  law  has  restored  the 
ancient  system  of  trusts  in  all  its  relations. 

As  the  formal  system  of  trusts  remains,  notwithstanding  the 
provisions  of  the  statute,  so  also  do  the  incidents  of  a  trust 
estate  continue  in  relation  to  the  liabilities  of  the  trustee,  the 
rights  of  the  cestui  que  trust,  and  of  third  parties,  and  the 
control  of  the  court  of  chancery.  No  substantial  change  has 
been  effected  by  the  statute.    A  party  for  whose  benefit  a  trust 
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estate  is  created,  is  entitled  to  receive  from  the  trustee  the  full 
amount  of  the  rents  and  profits,  unless  a  cause  exists  which 
will  justify  the  trustee  in  exercising  a  control  over  the  income* 
Such  a  justifiable  cause  can  only  exist  in  those  cases  where  a 
guardianship  may  be  exercised  or  delegated  by  the  court  of 
chancery.  A  trustee  cannot  be  permitted  to  determine  the 
power  of  the  cestui  que  trust  by  a  vague  discretion.  In 
every  case  the  disqualification  of  the  cestui  que  trust  will 
depend  upon  his  status^  which  is  to  be  determined  by  the 
court  of  chancery. 

The  estates  of  idiots  and  lunatics  are  subject  to  the  guar- 
dianship of  the  court  of  chancery,  and  the  trustees  of  the  estates 
of  such  persons  in  applying  the  income  of  the  estates,  does 
but  exercise  the  authority  of  the  court  according  to  the  prin- 
ciples of  equity,  though  he  derives  his  title  to  exercise  that 
authority  from  the  conveyance  in  trust. 

The  statute  recognises  and  declares  the  cases  in  which 
habitual  drunkenness  constitutes  a  disability,  whidi  subjects 
the  party  to  the  protection  and  the  restraints  of  the  court  of 
chancery. 

In  all  these  cases  the  status  upon  which  the  dkability 
depends,  is  determined  by  the  court,  and  the  duty  of  the  trus- 
tee to  make  a  personal  application  of  the  rents  and  prpfits 
under  the  direction  of  the  court,  depends  upon  the  existence 
of  the  disability. 

When  a  trust  is  created  for  the  benefit  of  a  person  who  is 
entitled  to  receive  from  the  trustee  the  rents  and  profits,  his 
interest  is  absolute,  and  to  him  the  trustee  is  alone  account- 
able for  a  faithful  execution  of  the  trust.  There  can  be  no 
accountability  to  the  court  of  chancery,  except  in  cases  where 
it  is  the  duty  of  that  court  to  administer  its  guardianship.  Mr. 
chancellor  Walworth  in  the  case  cited,  says  that  if  the  income 
is  paid  over  to  the  cestui  que  trusty  who  is  under  no  legal 
disability  to  receive  it,  after  it  has  actually  accrued,  and  not 
by  way  of  anticipation  merely,  he  can  never  call  upon  the 
trustee  to  account;  but  a  cestui  que  trust  viho  is  under  no 
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legal  disability^  cannot  call  upon  the  tnistee  to  account  in 
equity,  for  any  violation  of  such  a  trust  which  he  has  himself 
authorized.  He  will  be  bound  by  his  own  act,  and  there  is  no 
principle  which  will  justify  the  court  in  interposing  to  restrain 
the  exercise  of  an  ateolute  right  of  property. 

Where  by  reason  of  personal  dimbility  it  is  proper  for  the 
trustee  to  exercise  a  guardianship  over  the  cestui  que  trust, 
the  trustee  will  be  held  responsible  for  expenditures,  accord- 
ing to  the  familiar  doctrines  applicable  to  such  a  relation. 

As  the  original  design  of  the  statute  was  to  authorize  trusts 
only,  when  such  an  actual  guardianship  was  necessary,  a 
provision  was  made  securing  the  claims  of  creditors  of  the 
cestui  que  trust. 

Section  57th  declares,  that  <<  Where  a  trust  is  created  to 
receive  the  rents  and  profits  of  lands,  and  no  valid  direction 
for  accumulation  is  given,  the  surplus  of  such  rents  and  pro- 
fits beyond  the  sum  that  may  be  necessary  for  the  education 
and  support  of  the  person  for  whose  benefit  the  trust  is  cre- 
ated, shall  be  liable  in  equity  to  the  claims  of  the  creditors  of 
such  person,  in  the  same  manner  as  other  personal  property 
which  cannot  be  reached  by  an  execution  at  law/' 

This  provision  can  be  applicable  only  to  those  cases  where 
it  is  the  duty  of  the  trustee  to  administer  the  income  for  the 
necessary  support  of  the  cestui  que  trust.  It  cannot  apply 
to  those  trusts  in  which  the  rents  and  profits  are  to  be  paid 
over;  for  if  the  claims  of  creditors  in  such  cases  constituted 
any  lien  upon  the  fund,  the  principal  purpose  for  which  trust 
estates  are  authorized,  would  be  efiectually  defeated.  It  is 
probable  that  the  construction  which  was  adopted  by  the 
learned  chancellor,  in  the  enlightened  judgment  given  by  him 
in  the  case  cited,  was  not  in  conformity  with  the  intention  of 
the  framers  of  the  statute,  but  it  promulgates  the  only  reason- 
able and  consistent  doctrine. 

The  revisers  of  the  statutes  in  their  notes  announce  the 
general  objects  of  active  trusts,  for  which  it  was  their  inten- 
tion to  provide,  to  be  the  education  of  a  minor,  the  separate 
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use  of  a  married  woman,  or  the  support  of  a  lunatic  or  spend- 
thrift :  but  there  are  innumerable  cases  in  which  it  is  desirable 
that  testators  and  others,  should  be  enabled  to  create  a  trust 
for  the  objects  of  their  bounty,  although  they  may  not  be  fit 
objects  for  the  guardianship  of  the  law. 

There  are  cases,  in  which  a  parent  might  doubt  the  pru- 
dence or  good  sense  of  a  child,  in  which  it  would  be  absurd 
to  place  him  under  guardianship  as  a  lunatic  or  a  spendthrift. 

It  could  not  have  been  the  intention  of  the  legislature  to 
place  trust  estates  in  all  such  cases,  in  the  hands  of  a  quasi 
guardian,  who  should  at  his  discretion,  graduate  the  expenses 
of  a  cestui  que  trust  according  to  his  own  views  of  necessity, 
and  retain  the  surplus  rents  and  profits,  subject  under  the 
57th  section,  to  debts  which  a  cestui  que  trust j  perfectly  com- 
petent to  assume  any  personal  liability,  might  contract. 

We  think  we  are  therefore  justified  in  concluding,  that  the 
decision  of  the  learned  chancellor  maintains  the  only  construc- 
tion of  the  statute,  which  is  consistent  with  the  general  policy 
of  the  law,  and  with  well  established  principles  of  equity. 

The  effect  of  this  construction  is  to  render  nearly  inopera- 
tive, those  provisions  of  the  revised  statutes  which  were  de- 
signed to  abolish  formal  trusts.  As  was  the  result  under  the 
statute  of  uses,  the  only  efiect  of  the  statute  will  be,  to  intro- 
duce two  words  into  conveyances  in  trust  If  land  is  conveyed 
to  one  person  in  trust  for  another,  the  estate  of  the  cestui  que 
trust  will  be  transferred  into  a  legal  estate;  but  if  land  is  con- 
veyed to  the  trustee,  to  pay  over  the  rents  and  profits,  a  valid 
trust  is  created;  the  trustee  has  the  legal  estate,  and  the  cestui 
que  trust  has  an  equity  merely. 

It  is  enacted  by  the  revised  statutes,'  that  <<  Where  a  grant 
for  a  valuable  consideration  shall  be  made  to  one  person,  and 
the  consideration  therefor  shall  be  paid  by  another,  no  use  or 
trust  shall  result  in  favour  of  the  person  by  whom  such  pay- 
ment shall  be  made;  but  the  title  shall  vest  in  the  person 

>  Sect  51. 
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named  as  the  alienee  in  such  conTeyance/'  tubject  only  to 
tnbeequent  provisions  of  the  statute^  by  which  an  exception 
is  made  for  creditors  of  the  person  paying  the  consideration, 
and  also  where  the  alif^nee  named  in  the  conveyance  shall 
have  taken  the  same  as  an  absolute  conTeyance,  in  his 
own  name,  without  the  consent  or  knowledge  of  the  party 
paying  the  consideration,  or  where  such  alienee,  in  violation 
of  some  trust,  shall  have  purchased  the  land  so  conveyed, 
with  moneys  belonging  to  another  person. 

The  change  in  the  law  which  was  effected  by  these  provi- 
sions, was  thought  indispensable  to  accomplish  the  object 
which  the  legislature  had  in  view,  namely,  the  abolition  of 
uses  and  trusts,  <<  since  otherwise  the  prohibition  to  create 
formal  trusts  in  future,  would  be  readily  evaded,  and  they 
would  continue  in  substance  to  exist  and  in  their  worst  form.'' 

Another  reason  alleged  for  the  change,  was  the  danger  that 
this  secret  mode  of  acquiring  title  to  land  through  a  resulting 
trust,  would  be  perverted  to  the  purposes  of  fraud:  but  we 
apprehend  that  this  innovation  may  be  much  more  promotive 
of  fraud.  It  applies  to  cases,  not  only  where  there  may  have 
been  a  design  to  create  a  secret  title,  but  to  those  where  the 
party  paying  the  consideration,  is  peculiarly  entitled  to  the 
protection  of  a  court  of  equity. 

Is  it  to  be  endured  that  a  party  who  is  ignorant  of  the  ne- 
cessity of  a  regular  and  formal  conveyance,  shall  be  deprived 
of  his  title,  because  instead  of  a  deed,  he  has  taken  a  simple 
acknowledgment  of  trust,  from  the  agent  whom  he  had  em- 
ployed to  make  the  purchase  ? 

If  the  statute  is  to  be  construed  literally,  and  without  refer- 
ence to  paramount  principles  of  equity,  such  would  seem  to 
be  the  drift  of  this  strange  enactment.  Unless  the  design  was 
to  punish  parties  who  might  enter  into  secret  trusts,  the  true 
policy  would  seem  to  have  been,  to  execute  trusts,  whenever 
they  were  discovered. 

Perhaps  under  the  existing  provisions  of  the  act,  it  would 
in  general  be  regarded  ^a  violation  of  trust,''  if  the  alienee 
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who  has  purchased  lands  with  moneys  belonging  to  another 
person,  should  take  an  absolute  conveyance  in  bis  own  name.^ 
Without  the  express  consent  of  the  party,  it  would  seem  that 
fraud  or  mistake  would  be  implied  by  a  court  of  chancery 
from  the  very  nature  of  the  transaction. 

Instead  of  relieving  the  law  of  uses  and  trusts,  of  its  diffi- 
culties and  abstrusene&s,  new  complexity  has  been  given  to 
this  branch  of  the  law.  Before  the  enactment  of  the  statute, 
the  rule  was  clear  that  on  the  sale  of  real  estate,  a  trust  re- 
sulted to  the  party  who  paid  the  purchase  money.  The  exist- 
ence of  the  trust  was  determined  in  such  cases  by  the  fact  of 
payment  (unaccompanied  by  a  declaration  of  the  trust).  But 
under  the  statute,  the  title  is  to  be  determined  by  the  consent 
or  knowledge  of  the  person  paying  the  consideration,  and  by 
the  question  whether  the  alienee  purchased  in  his  own  name, 
in  violation  of  some  trust  or  duty. 

The  resulting  trust  under  the  existing  law,  does  not  arise 
upon  the  natural  equity  constituted  by  payment,  but  upon 
that  equity  and  the  absence  of  consent  or  knowledge,  on  the 
part  of  the  person  paying  the  consideration  of  the  conveyance. 
The  actual  title  is  made  to  depend  upon  consent  to  the  form: 
and  upon  this  frivolity  in  many  cases  may  depend  the  rights 
of  subsequent  purchasers.  r 

Many  cases  of  difficulty  may  arise  upon  this  provision  of 
the  statute.  It  is  difficult  to  suppose,  where  in  a  conveyance 
to  a  trustee  on  the  sale  of  land,  it  is  declared  in  the  deed  that 
the  purchase  money  was  paid  by  another  and  that  the  land 
is  held  in  trust  for  him,  that  this  declaration  of  trust  should 
be  inoperative,  but  such  would  seem  to  be  the  very  letter  of 
the  statute.  But  suppose  a  case  where  there  is  no  such  decla- 
ration, and  that  there  is  nothing  appearing  upon  the  face  of 
the  deed  to  show  that  the  party  who  paid  for  the  land,  con- 
sented that  the  formal  title  should  be  vested  in  another;  will 
it  be  sufficient  to  establish  a  resulting  trust,  if  proof  is  made 

*  Bat  fee  Norton  «.  Stone,  8  Twig^  R.  993. 
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of  the  payment,  or  most  the  party  assume  the  burden  of  pror- 
ing  that  he  did  not  OHisent  to  the  form  but  was  ignorant  of 
the  attempt  to  evade  the  statute?.  If  the  forfeiture  is  designed 
as  a  penalty  for  attempt^ig  to  evade  the  policy  of  the  law, 
the  analogies  of  the  law  would  admit  a  presumption  of  inno- 
cence in  a  case  where  the  statute  very  absurdly  makes  con- 
sent tp  a  form,  as  effectual  as  fraud  to  divest  an  equity. 

If  in  the  case  stated,  the  burden  of  proof  would  devolve 
upon  the  party  who  paid  the  purchase  money;  if  he  is  bound 
to  show  not  only  his  equity,  but  that  he  has  not  forfeited  it 
by  an  attempt  to  evade  the  statute  for  the  abolition  of  uses 
and  trusts;  this  question  presents  itself  in  new  aqpects  in  refer- 
ence to  third  parties.  As  against  subsequent  creditors  of  the 
person  who  paid  the  consideration,  there  can  be  no  presump- 
tion of  the  existence  of  this  frivolous  ground  of  forfeiture. 

It  is  enacted  by  the  64th  section,  that  <<  where  an  express 
trust  is  created,  but  is  not  contained  or  declared  in  the  con- 
veyance to  the  trustees,  such  conveyance  shall  be  deemed 
absolute,  as  against  the  subsequent  creditors  of  the  trustees, 
not  having  notice  of  the  trust,  and  as  against  purchasers  from 
such  trustees  without  notice  and  for  a  valuable  consideration.'' 
This  provision  is  in  affirmance  of  the  rule  of  the  common  law, 
and  while  it  recognises  secret  trusts  as  existing  under  the  sta- 
tute, it  gives  effect  to  them  impliedly  in  the  hands  of  one  who 
is  not  a  purchaser  .without  notice,  and  for  a  valuable  consi- 
deration. 

All  those  trusts  which  are  authorized  under  the  55th  sec- 
tion of  the  statute  as  active  trusts,  are  capable  of  being  created 
by  conveyances  absolute  in  their  terms,  accompanied  by  a 
secret  declaration  of  trust  between  the  parties.  Under  the 
64th  section,  purchasers  without  notice  and  for  a  valuable 
consideration,  will  hold  the  land  affected  with  the  trust  by  an 
absolute  title,  although  the  revised  statutes  prohibit  convey- 
ances of  land  thus  charged  by  a  trust,  whether  made  by  the 
trustee  or  cestui  que  trust. 

The  statute  has  we  think,  effected  certain  important  changes 
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in  the  law  of  uses  and  trusts^  although  it  may  haye  failed  to 
accomplish  some  of  the  objects  of  the  reTiseis^  partly  from 
their  want  of  skill,  and  partly  from  the  nature  of  the  subject 
It  has  accomplished  that  change  which  it  was  the  design  of 
the  statute  21  H.  VIII.  c  10,  to  effect  in  regard  to  uses,  and 
which  was  evaded  by  the  judges  in  the  construction  of  that 
statute:  A  grant  to  A.  to  th^  use  of  B.,  who  is  to  hold  to  the 
use  of  C,  was  held  to  vest  the  legal  estate,  under  the  statute, 
in  B.,  whilst  the  beneficial  interest  was  in  C,  because  the  first 
use  alone  was  executed.  In  such  cases  the  New  York  sta- 
tute will  liave  the  effect  of  executing  the  ultimate  trust. 

The  statute  of  uses  did  not  extend  to  assignments  of  chattel 
interests*  As  is  truly  observed  by  the  revisers:  <<  If  a  term  of 
500  years  is  granted  to  A.  to  the  use  of  B.,  by  force  of  the 
statute  B.  would  take  a  legal  estate;  but  if  B.  the  moment  he 
has  received  the  grant,  assigns  his  whole  interest  to  D.  to  the 
use  of  C,  the  use  in  C.  is  not  executed,  so  that  the  legal  estate 
vests  in  D.,  and  although  C.  has  the  whole  actual  interest,  it 
is  in  equity  only  that  his  rights  are  acknowledged;''  but  the 
revised  statutes  apply  to  all  uses,  whether  created  by  virtue 
of  any  grant,  assignment  or  devise;  and  the  estate  of  the  cestui 
que  use  is  converted  into  a  legal  estate,  whenever  he  is  enti- 
tled to  the  actual  possession  of  lands.  , 
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ART.  III.— ACCESSION. 

THE  mULB  or  DAMAOX8  IH  AH  ACTION  OT  TSOYXR  WHXSE 
THE  DEVEVDAirr  HAS  ADDED  TO  THE  TALUE  OF  THE  PEO- 
PEETT  COEVEETED. 

Wheh  by  labour  and  akill  a  Taloable  accesaon  has  been 
made  to  the  property  which  belonged  to  another^  it  has  been 
a  grare  question  among  the  civilians,  whether  the  property 
shall  belong  to  the  owner  of  the.rude  material,  or  to  him  who 
has  given  it  a  new  value. 

That  species  of  aocessipn  which  takes  place  when  a  sub- 
stance is  made  of  the  material  which  belonged  to  another,  is 
called  in  the  civil  law  specification.^ 

According  to  the  opinion  of  Sabinus,  when  one  constructs 
something  of  the  material  which  belongs  to  me,  this  new 
article  is  my  property,  although  made  in  good  faith,  because 
the  material  belonged  to  me. 

Proculus,  on  the  contrary,  was  of  opinion  that  the  new 
material  ought  to  belong  to  him  who  had  created  it  for  his 
own  use  and  in  good  faith,  on  account  of  the  form  which  h^ 
bad  given  it,  and  which  could  not  be  accessory  to  the  materiaL 

Justinian  has  adopted  another  doctrine  which  occupies  a 
middle  ground  between  the  two  preceding,  and  which  was 
also  that  of  other  jurists,  as  appears  by  the  Institutes. 

Gaius  thus  reports  these  different  opinions:  <<  When  one 
has  made  on  his  own  account  a  new  species,  from  a  material 
which  belonged  to  another,  Nerva  and  Proculus  think  that 
this  new  species  belongs  to  him  who  has  created  it,  because 
that  which  is  newly  made  never  belonged  to  any  one.  Sa- 
binus  and  Cassius  thought  it  more  reasonable  that  the  pro- 
prietor of  the  material  should  also  have  the  property  of  that 

*  Pandects  of  JusUniaii,  1. 41,  irt  3. 
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which  was  created  from  it,  because  it  was  incapable  of  exist* 
ing  without  the  material  from  which  it  was  created.  As  for 
example,  if  I  haTe  made  a  cup  of  gold,  silyer,  or  copper  which 
belonged  to  you:  if  I  haye  made  a  vessel,  an  armory,  or  a 
bench  of  your  timber:  if  I  have  made  cloth  of  your  wool,  or 
a  liquor  with  your  wine  and  honey,  or  from  your  olives  and 
grapes  have  made  wine  and' oil/' 

But  there  is  also  another  doctrine,  which  is  that  of  jurists 
who  think  and  with  reason  that  the  opinion  of  Cassius  and 
Sabinus  is  correct,  when  the  new  article  can  be  reduced  to 
its  former  material,  and  that  the  opinion  of  Nerva  and  Procu- 
lus  is  just,  in  the  case,  when  it  cannot  thus  be  restored.  Thus, 
a  cup  may  be  reduced  to  its  rude  material  of  gold,  silver,  or 
copper,  but  oil  and  wine  cannot  be  changed  into  olives  and 
grapes,  and  the  compound  made  of  wine  and  honey  cannot 
be  restored  to  those  ingredients. 

This  middle  doctrine  was  adopted  by  Paulus,  for  he  says, 
in  the  case  where  the  thing  is  changed:  <<  If,  for  example,  you 
have  made  a  vessel  of  my  timber,  it  belongs  to  you,  because 
my  timber  no  longer  exists,  and  so  of  the  cloth  which  you 
have  made  of  my  wool.  There  no  longer  remains  the  cypress 
and  the  wool,  but  a  new  substance  made  of  cypress  and  of 
wool."  f 

But  Paulus  also  says  in  the  opposite  case:  <<  In  regard  to 
all  those  substances  which  cannot  be.  restored  to  their  former 
condition,  if  the  material  subsists,  the  form  alone  being 
changed,  as  if  you  have  made  a  cup  or  a  statue  of  my  copper 
or  my  silver,  the  cup  and  the  statue  belong  to  me.'' 

And  in  general  whenever  the  ancient  thing  subsists,  and 
has  rather  received  an  accession  than  a  change,  it  must  belong 
to  the  former  owner,  according  to  the  opinion  received  by  the 
Sabinians;  for  if  you  have  dyed  my  cloth  purple,  says  Labeo, 
it  is  not  the  less  my  cloth,  for  it  is  indifferent  whether  it  was 
dyed  purple,  or  yellow,  or  black,  or  in  what  manner  it  has 
lost  its  former  colour. 

The  former  substance  which  is  not  destroyed  by  the  change 
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which  has  been  made,  will  belong  to  its  ori^nal  owner,  nnleas 
by  his  consent  another  on  his  own  account  has  made  the 
change. 

The  same  distinction  which  we  haTe  made  is  to  be  ob- 
senred,  when  a  thing  is  made  by  a  person  partly  from  his 
own  material  and  partly  from  that  of  another. 

This  we  learn  from  Ulpian.  Pomponius  says:  ^  If  a  com- 
pound is  made  from  my  honey  and  your  wine,  some  are  of 
opinion  that  a  community  of  interest  will  exist,  but  I  think, 
and  such  is  the  opinion  of  Pomponius  himself,  that  the  whole 
will  belong  to  him  who  made  it,  because  the  species  is 
dianged.  If  lead  is  mixed  with  silver,  no  community  will 
take  place,  because  the  substances  cannot  be  blended  together. 
And  if  the  two  substances  which  have  been  mingled  cannot 
be  separated,  as  if  one  has  mingled  copper  and  gold,  eadi 
may  reclaim  that  which  belongs  to  him,  and  that  which  has 
been  said  of  the  mixture  of  honey  and  wine  is  inapplicable, 
because  each  material,  though  blended  with  another,  remains 
specifically. 

Pomponius  also  says,  that  if  one  has  united  two  masses  of 
the  same  nature  in  Boch  a  manner  that  they  cannot  be  sepa- 
rated, each  proprietor  may  reclaim  his  part;  as  for  example, 
if  one  has  melted  together  my  silver  and  yours,  the  mass 
belongs  to  us  in  common,  and  each  may  reclaim  his  part  in 
proportion  to  the  amount  he  had  furnished.  He  who  has  in 
bad  faith  confounded  two  masses  of  silver,  will  be  liable  cri- 
minally and  in  an  action,  and  should  be  held  liable  to  pay  the 
value  of  the  part  which  belonged  to  another. 

This  rule  obtains  when  the  former  substances  remain, 
though  blended  together;  but  if  they  no  longer  exist,  and  if  a 
new  species  is  created  by  their  union,  Pomponius  says: 
<<  When  several  substances  have  contributed  to  form  a  new 
spedies,  as  a  medicament  or  an  unguent,  the  former  owner 
can  no  longer  reclaim  it  as  his  own;  it  must  therefore  be  con- 
cluded that  the  new  substance  will  belong  to  him  who  has 
made  it  on  his  own  account.'' 
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The  qaestion  whether  a  party  who  has  made  accession  to  a 
specific  article  of  personal  property,  is  entitled  as  against  the 
original  proprietor  to  the  benefit  of  the  increased  value,  seems 
to  depend  upon  the  circumstance  whether  that  proprietor  can 
assert  his  possessory  title  to  the  property,  to  which  accession 
has  been  made.  This  subject  is  intimately  connected  with 
that  of  the  ^confusion  of  goods/'  where  in  certain  cases  the 
party  who  mingles  his  own  property  with  that  of  another, 
having  lost  his  distinct  title,  forfeits  his  entire  interest 

In  many  cases  of  accession,  the  proprietor  of  the  article  in 
its  original  state  has  a  possessory  title  to  the  whole  property, 
which  has  been  increased  in  value,  and  the  party  who  has 
added  to  the  value  loses  his  right,  only  because  he  has  by 
his  own  act  made  it  impossible  to  separate  what  has  been 
added  to  the  property  of  another  by  unlawful  accession.  The 
right  of  possession  in  this  case  extends  only  to  the  property 
in  its  original  condition,  and  the  title  to  the  accessory  interest 
is  a  consequence  resulting  from  the  impossibility  of  severing 
it  from  the  property  to  which  it  has  been  added. 

If  a  painting  of  great  merit  and  value  is  spread  upon  can- 
vass, of  which  another  is  the  proprietor,  the  owner  of  the 
canvass  may  reclaim  it  with  its  accession.  He  has  a  property 
only  in  the  substance  upon  which  the  painting  has  been  made, 
but  he  recovers  the  thing  with  all  its  addition  of  value,  be- 
cause the  painter  cannot  separate  his  work  from  the  material 
with  which  he  has  wrongfully  connected  it. 

A  sculptor  who  has  given  value  to  a  block  of  marble,  loses 
the  result  of  his  labour  and  art,  because  it  was  an  act  of  folly 
and  a  wrong  to  expend  it  upon  a  material  to  which  another 
has  the  right  of  possession.  The  sculptor  may  not  thus 
acquire  a  community  of  interest,  and  the  product  of  his  labour 
is  inseparable  from  the  substance,  to  which  and  its  accession 
the  original  proprietor  has  an  absolute  title.  The  artist  in 
either  case  acquires  no  other  interest  than  if  he  had  volun- 
tarily ornamented  with  carving  a  vase  or  goblet,  of  which  the 
proprietor  was  in  possession,  or  painted  the  walls  of  his  house 
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in  fresco.    The  right  to  recover  possession  draws  after  it  the 
incident,  because  it  is  inseparable. 

But  when  the  claim  of  the  proprietor  is  for  damages  in  an 
action  at  law  and  not  an  assertion  of  title,  to  a  specific  article 
of  property  of  which  he  may  claim  possession,  the  extent  of 
his  interest,  as  against  the  party  who  has  wrongfully  con- 
verted the  property  and  enhanced  its  value  by  accession,  is 
governed  by  very  different  considerations.  In  the  cases  stated 
the  proprietor  recovers  all, because  there  can  be  no  severance; 
but  this  is  not  true  in  a  question  of  damages. 

It  may  be  stated  as  the  invariable  principle,  that  in  an 
action  of  trover,  the  rule  of  damages  on  a  recovery  by  the 
plaintiff  for  property  unlawfully  taken  and  converted,  is  the 
value  of  the  property  at  the  time  when  the  cause  of  action 
accrued.' 

The  true  measure  of  damages  against  the  sculptor  would 
be  the  value  of  the  block  of  marble  in  the  hands  of  the  pro- 
prietor. 

Damages  are  determined  by  the  mere  act  of  conversion, 
and  can  neither  be  increased  dor  diminished  by  any  subse- 
quent event,  or  by  any  use  which  the  wrongdoer  may  have 
made  of  the  property  converted*  But  it  may  be  said,  if  after 
the  accession  the  original  proprietor  is  entitled  to  claim  the 
whole,  and  the  party  who  gave  the  additional  value  has  no 
interest  wbatever,that  the  rule  of  damages  ought  to  be  the 
value  of  the  property  which  the  proprietor  has  a  right  to 
reclaim.  To  this  it  may  be  answered,  that  the  additional 
value  is  lost  by  the  party  making  it,  only  because  he  cannot 
found  a  title  upon  his  own  wrong.  Upon  his  weakness  de- 
pends the  strength  of  the  proprietor's  title.  The  law  permits 
the  owner  of  the  property  io  recover  the  whol^  because  from 
the  nature  of  the  case  there  can  be  no  apportionment,  and  an 
interest  in  common  cannot  be  created  by  the  wrongful  act  of 
a  party. 


'  Kenaod J  «.  8troii|r«  1 4  J.  R.  198. 
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If  any  such  community  of  interest  could  be  established,  the 
wrongdoer  would  be  entitled  to  retain  the  possession  of  the 
entire  property  against  the  original  owner. 

But  though  the  law  gives  the  right  to  recover  possession  to 
the  proprietor  of  the  article  in  its  original  state,  and  the  title 
to  the  principal  draws  after  it  the  incident,  the  law  does  not 
contemplate  the  right  to  the' accession,  as  against  the  wrong- 
doer, as  an  absolute  right  of  property.  If  in  the  cases  sup- 
posed, the  painter  or  the  sculptor  defaces  the  product  of  his 
art  without  injuring  the  original  material,  the  proprietor  has 
suffered  no  wrong  and  can  establish  no  claim  for  damages. 
He  cannot  in  any  case,  however  proper  in  itself  for  the  inter- 
ference of  a  court  of  equity,  call  upon  that  court  for  the  pro- 
tection of  the  accessional  value  against  the  party  making  it. 
He  cannot  ask  the  court  to  enjoin  the  painter  or  the  sculptor 
from  doing  an  irreparable  injury  to  their  work  whilst  the 
property  is  in  their  possession,  because  his  only  interest  in  the 
eye  of  the  law  is  in  the  rude  material,  and  the  acceded  value 
is  merely  accidental. 

It  seems  to  be  a  rule  of  law  that  accession  does  not  work  a 
forfeiture,  except  in  those  cases  where  there  was  a  wilful 
invasion  of  the  proprietor's  right.  Accession  does  not  take 
place  in  every  case  where  the  owner  is  entitled  to  reclaim  his 
original  property.  If  the  increase  of  value  has  been  made  by 
one  who  is  a  bona  fide  purchaser,  although  this  circumstance 
gives  no  title  to  the  original  material  as  against  the  true 
owner;  the  innocent  party  who  has  been  led  by  mistake  to 
annex  the  result  of  his  own  labour  and  skill  to  the  property 
of  another,  does  not  lose  his  interest  therein.  The  proprietor 
of  the  original  material  may  have  a  possessory  title  to  that, 
but  he  does  not  take  the  value  annexed  as  an  accession. 

There  may  be  a  difficulty  in  making  the  apportionment  of 
interests,  but  the  community  of  interest  is  recognised  by  the 
law. 

It  is  like  the  case  where  (here  is  a  confusion  of  goods  with- 
out any  wrongful  act  of  the  party,  but  whose  distinct  indi- 
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▼idual  interest  has  become  so  blended  with  the  property  of 
another  person  that  it  cannot  be  known.  Where  such  an 
event  occurs  by  unavoidable  accident,  it  would  be  extremely 
unjust  and  inequitable  if  either  party  should  derive  advantage 
from  the  misfortune. 

The  instances  mentioned  by  the  writers  on  the  civil  law, 
where  the  original  owner  acquires  a  title  to  the  whole  pro- 
perty by  accession,  are  cases  of  wrong  in  which  the  party  can 
only  found  his  claim  to  indemnity,  or  to  a  common  interest, 
upon  bis  own  malfeasance.  In  other  cases,  where  the  party 
has  acted  in  good  faith,  it  would  seem  that  according  to  the 
rules  of  the  civil  law,  the  original  owner  loses  his  property, 
and  he  is  only  entitled  to  compensation  for  the  former  value 
of  the  article  before  he  had  parted  with  possession. 

The  doctrine  on  the  subject  of  accession  is  thus  stated  by 
Mr.  justice  Blackstone:  <<By  the  Roman  law,  if  any  given 
corporeal  substance  received  afterwards  an  accession  by 
natural  or  by  artificial  means,  as  by  the  growth  of  vegetables, 
the  pregnancy  of  animals,  the  embroidering  of  cloth,  or  the 
conversion  of  wood  or  metal  into  vessels  and  utensils,  the  ori- 
ginal owner  of  the  thing  was  entitled  by  his  right  of  posses- 
sion to  the  property  of  it,  under  such  its  state  of  improvement 
But  if  the  thing  itself,  by  such  operation,  was  changed  into  k 
different  species,  as  by  making  oil  or  bread  out  of  another's 
grapes,  olives,  or  wheat,  it  belonged  to  the  new  operator,  who 
was  only  to  make  a  satisfaction  to  the  former  proprietor  for 
the  materials  which  he  had  so  converted.^  And  these  doc- 
trines" he  says,  <<  are  implicitly  copied  by  our  Bracton,  and 
have  since  been  confirmed  by  many  resolutions  of  the  courts." 

In  the  former  case,  where  the  identity  of  the  thing  remained, 
the  original  owner  was  entitled  to  the  property  of  it  «by  his 
right  of  possession;"  but  where  the  thing  itself  was  changed 
into  a  different  species,  there  was  no  right  of  possession  to  the 
substance  which  bad  been  newly  created.    In  each  case  the 

'  9  BL  Comm.  404. 
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wrongful  act  of  the  party  conTerting  the  property  was  the 
same;  but  in  one  case  he  loses  his  improvements^  in  the  other 
he  retains  the  improved  property,  only  making  compensation 
for  the  rude  material 

Mr.  justice  Blackstone  evidently  contemplates  cases  where 
the  conversion  was  wrongful.  The  wrongdoer  loses  all  where 
the  original  owner  of  the  property  has  the  right  of  possession, 
not  because  the  owner  has  any  title  to  the  improvements  as 
such,  but  by  reason  of  the  unlawful  act  of  the  party  by  whom 
the  accession  was  made,  which  disqualified  him  from  main- 
taining any  claim  for  compensation.  Where,  notwithstand- 
ing his  wrong,  he  can  vest  upon  his  right  to  possession,  the 
original  owner  of  the  property  converted,  recovers  only  the 
value  of  the  material  in  its  original  state. 

Independently  of  the  original  owner's  right  of  possession, 
it  is  unimportant,  as  it  regards  the  plaintiff's  rights  in  an  action 
for  the  conversion  of  property,  whether  the  defendant  has 
destroyed  it  or  given  it  additional  value;  the  plaintiff  can  re- 
cover only  the  value  of  his  property. 

If  the  rule  were  otherwise  in  the  case  stated  by  Mr.  justice 
Blackstone,  whatever  was  the  right  of  possession,  the  original 
owner  would  be  entitled  to  recover  a  compensation  equiva- 
lent to  all  the  improvements  made  by  the  wrongdoer,    r 

The  doctrine  that  the  plaintiff  is  entitled  to  recover  for  the 
improved  value,  confounds  the  distinction  between  the  origi- 
nal owner's  right  to  possess  himself  of  the  specific  thing  to 
which  accession  has  been  made,  and  the  plaintiff's  right  to 
recover  for  the  value  of  his  property. 

But  Mr.  Wood  in  his  Institutes,  goes  a  step  farther,  and 
states  the  doctrine  of  the  civil  law  to  be,  that  although  the 
character  of  the  specific  property  converted,  is  entirely 
changed,  and  although  it  is  incorporated  with  other  property, 
so  as  to  be  a  mere  incident,  yet  the  whole  Ab\1  accrue  by  the 
right  of  possession,  to  the  original  owner;  and  he  seems  to 
consider  it  a  consequence  of  this  doctrine,  that  an  action  may 
be  maintained  against  him  for  the  whole.    He  states  the  law 

VOL.  VI.  25 
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as  follows:  ^He  that  siade  the  new  species  shall  be  master 
of  the  whole^  if  it  cannot  be  reduced  to  its  first  state  and  con- 
dition; as  when  one  shall  press  wine  from  your  grapes,  or 
build  a  diip  from  your  timber,  you  cannot  claim  the  wine  or 
the  slup,  Aux  But  this  determination  only  takes  place  in  fa- 
vour of  the  workman  where  the  work  was  designed  for  his 
own  use,  and  when  he  erroneously  and  by  mistake,  thought 
the  matter  was  his  own.  For  if  it  was  intended  for  the  use 
of  any  other,  it  is  his  upon  the  same  terms  for  whose  use  it 
was  working:  and  if  it  is  known  that  the  grapes  and  timber 
are  another's,  and  yet  thereof  he  proceeds  to  make  his  wine 
or  ship,  he  shall  lose  his  labour  and  woikmaiohip:  the  whcde 
shall  accrue  to  the  owner,  and  an  action  may  be  maintained 
against  hinu^'^ 

'  If  the  principle  stated  by  the  author  is  just,  the  original  pro- 
prietor is  entitled,  not  only  to  recover  his  grapes  which  have 
been  changed  into  another  species,  and  his  timber  which  has 
been  converted  into  a  ship,  but  in  an  action  at  law,  the  rule 
of  damages  must  be  the  value  of  the  property,  into  which  the 
rude  material  has  been  transmuted.  And  as  upon  the  princi- 
ple, that  a  party  who  mingles  the  goods  of  another  with  his 
own,  loses  the  entire  mass,  if  he  had  mingled  the  wine  pro- 
duced from  the  grapes  of  the  original  owner,  with  his  own 
wine  in  a  vat,  or,  if  he  had  incorporated  the  timber  with  other . 
materials  of  which  a  ship  was  constituted,  the  whole  property 
in  each  case  would  be  forfeited,  on  the  ground  that  the  right 
of  possession  draws  after  it  what  is  incapable  of  severance. 
So  in  an  action  at  law,  the  rule  of  damages  would  be,  the  en- 
tire value  of  the  wine  in  the  vat,  and  the  value  of  the  ship,  to 
the  construction  of  which,  in  part,  the  timber  had  been 
applied. 

If  the  doctrine  of  the  author  is  sound,  there  is  no  fixed  and 
dsterminate  rule  of  damages,  but  the  amount  which  the  plain- 
tiff in  an  action  of  trover  is  entitled  to  recover,  depends  alto- 

.  '  Waod*k  Imlltiitai  98. 
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gether  upon  the  advantage  which  the  defendant  may  have 
derived,  and  which  may  be  constantly  fluctuating. 

The  question  of  damages  was  considered  and  decided  in 
the  case  of  iBrown  v.  Saz,i  by  the  supreme  court  of  the  state 
of  New  York.  The  action  was  trover  for  a  quantity  of  saw- 
logSy  boards  and  plank.  The  logs  had  been  cut  on  the  plain- 
tiffs land  and  converted  into*  boards  by  the  defendants  at  their 
saw-mill.  The  court  were  of  opinion  that  the  property  was 
not  changed  by  this  act,  and  that  the  plaintiff  was  entitled  to 
recover  not  merely  the  value  of  the  trees  when  they  were  tor- 
tiously  taken  from  his  land,  but  the  enhanced  vsJue  by  the 
conversion  of  the  logs  into  boards.  Mr.  justice  Sutherland 
dissented  on  the  ground  that  the  value  of  the  property  at  the 
time  of  the  taking,  furnished  the  true  rule  of  damages. 

The  results  which  follow  the  adoption  of  such  a  rule,  are 
remarkable.  The  defendant  was  liable  for  the  tortious  Caking 
of  the  trees,  immediately  after  the  conversion,  when  they  were 
taken  into  his  possession.  At  that  time,  the  plaintiff  was  enti- 
tled to  recover  for  the  value  of  the  logs.  No  subsequent  act 
of  the  defendants,  could  give  the  plaintiffs  a  larger  claim  to 
damages.  The  court  proceeded  upon  the  ground,  that  the 
owner  of  the  property  had  a  right  of  possession  to  the  boards, 
and  they  seemed  to  suppose  as  a  necessary  consequence,  that 
he  must  recover  their  value  in  damages.  If  the  defendant 
had  of  the  rude  materials,  constructed  a  coach  or  valuable 
furniture,  upon  the  same  principle,  the  plaintiff  would  have 
recovered  the  value  of  the  articles  into  which  the  property 
had  been  converted. 

Reliance  was  placed  upon  an  opinion  cited  by  Viner  from 
Moore,  which  was  this:  ^Et  si  home  prist  certain  arbres,  et 
puis  il  fait  boards  de  euz;  uncbre  le  owner  poit  euz  repren- 
der;  quia  major  pars  substantise  remanet." 

Undoubtedly,  the  law  for  the  reason  stated,  would  permit 
the  original  owner  to  retake  the  boards,  but  it  does  not  there- 

*  7  Cowen  R.  95. 
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fore  follow,  that  the  owner  would  have  recovered  the  value 
of  the  boards  in  an  action.  The  plaintiff  was  entitled  to  the 
material  in  its  changed  state,  because  the  substance  of  the 
thing  remained.  The  policy  of  the  law  would  not  permit  the 
wrongdoer  to  recover  for  his  improvements,  but  so  far  as  they 
were  capable  of  being  severed,  it  would  not  aid  the  original 
owner  to  acquire  them. 

So  far  as  it  regards  the  question  of  damages,  in  an  action 
of  trover  for  property  to  which  accession  has  been  made,  it  is 
unimportant  whether  the  defendant  came  into  possession  of 
the  property  tortiously,  or  innocently.  The  rule  which  deter- 
mines the  amount  of  damages  must  be  uniform.  If  the  owner 
can  recover  against  the  wrongdoer  for  the  increased  value  of 
property,  he  may  recover  against  a  vendee  or  pawnee,  for 
any  accession  which  be  has  made  to  the  article  purchased 
This  would  be  a  matter  of  extreme  hardship  to  an  innocent 
purchaser,  and  wholly  inconsistent  with  the  principle  estab- 
lished in  the  action  of  trover,  to  give  as  damages  the  value  of 
the  property  at  the  time  of  the  conversion. 

But  if  it  is  admitted  that  the  rule  of  damages  must  be  the 
value  of  the  property  which  the  plaintiff  by  reason  of  its  re- 
maining in  substance,  may  reclaim,  it  would  be  extremely 
unjust  to  apply  the  same  rule,  when  the  original  material  is 
changed  into  a  new  commodity,  and  derives  its  value  in  part 
from  the  transmutation,  no  part  of  the  original  material  re- 
maining. ^ 

On  the  whole  it  would  seem  that  the  true  doctrine  on  the 
subject  of  accession  is  stated  with  perfect  accuracy  by  Mr. 
justice  Blackstone.  When  any  given  corporeal  substance  has 
received  an  accession  by  natural  or  by  artificial  means,  the 
original  owner  of  the  thing  will  be  entided  by  his  right  of 
possession  to  the  property  with  its  improvement,  and  the 
question  whether  the  party  who  made  the  accession  did  so  in 
good  faith,  will  only  affect  his  claim  to  indemnity  where  the 
original  thing  remains  in  substance.  When  the  thing  itself 
is  changed  into  another  species  the  property  is  changed.    The 
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right  of  the  original  proprietor  depends  upon  the  identity  of 
the  thing.  When  a  new  substance  is  formed,  it  does  not 
belong  to  the  owner  of  the  material  out  of  which  it  was  cre- 
ated. Such  is  the  doctrine  which  is  well  established  at  the 
civil  law.  The  doctrine  stated  in  Wood's  Institutes,  however 
correct  in  reference  to  things  which  remain  in  substance  after 
the  accession,  is  inapplicable  to  the  cases  he  mentions  of  a 
ship  or  of  wine,  made  of  the  timber  or  grapes  of  another. 
The  property  is  changed.  Whether  the  change  was  made 
innocently  or  not,  an  action  will  undoubtedly  accrue  to  the 
owner,  but  not  as  Mr.  Wood  seems  to  suppose,  for  the  value 
of  the  thing  in  its  new  condition.  The  owner  will  recover 
only  the  value  of  the  property  in  its  original  form.  The  doc- 
trine asserted  by  this  writer  is  not  supported  by  any  ^English 
case.  The  case  in  the  year-books  5  Hen.  VIL,  fol.  15,  was 
trespass  for  taking  boots  and  shoes.  The  defendant  in  his 
plea  set  up  a  right  of  property  in  the  leather  of  which  these 
articles  were  made,  and  the  court  recognised  this  right  of  pro- 
perty if  he  could  prove  the  identity  of  the  original  materials. 
Mr.  chancellor  Kent,  referring  to  this  decision,  says:  <'The 
English  law  will  not  allow  one  man  to  gain  title  to  the  pro- 
perty of  another  upon  the  principle  of  accession,  if  he  took  the 
other^s  property  wilfully  as  a  trespasser ;*'*  but  the  learned 
commentator  must  be  understood  as  speaking  of  cases  vfhere 
the  substance  of  the  thing  remains  unchanged. 

In  the  case  of  Silsbury  v.  M'Coon^s  the  question  arose  be- 
tween the  original  proprietor  and  a  third  person.  The  plain- 
tiff brought  an  action  of  trover  for  a  quantity  of  whisky, 
which  was  made  of  grain  belonging  to  one  Wood,  who  was 
indebted  to  the  defendants.  The  whisky  had  been  taken  by 
virtue  of  a  Ji.  fa.  against  the  debtor  as  his  property.  The 
court  were  of  opinion  that  the  nature  and  species  of  the  com- 
modity was  entirely  changed  and  its  identity  destroyed,  as 
effectually  as  by  making  wine,  oil,  or  bread  out  of  another's 

*  3  Kent*!  Com.  363.  •  6  HilTf  R.  425. 
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grapes,  olives,  or  wheat,  and  that  therefore  it  was  not  liable 
to  be  taken  on  execution  as  the  property  of  him  who  owned 
the  material  from  which  the  whisky  was  made. 

Upon  the  same  grounds,  if  an  action  had  been  brought 
against  the  distiller  by  the  owner  of  the  grain,  he  would  have 
recovered  damages  only  for  the  original  value  of  the  com- 
modity at  the  time  of  conversion,  though  in  an  action  of  tres- 
pass damages  might  have  been  recovered  for  the  tort 

In  an  action  of  trover  the  general  rule  is,  as  we  have  stated, 
that  the  plaintiff  shall  recover  damages  for  the  value  of  the 
property  at  the  time  of  the  conversion.  If  a  different  rule  is 
even  applicable,  it  is,  that  when  the  market  value  of  the 
commodity  is  fluctuating,  the  damages  are  to  be  measured  by 
the  highest  price  between  the  time  of  conversion  and  the  time 
of  triai.^  The  rights  of  the  owner  of  the  property  are  not 
affected  by  any  change  which  another  has  made  in  the  pro- 
perty, whether  the  value  is  enhanced  or  diminished*  If  he 
has  the  right  of  possession,  this  right  gives  him  as  a  conse- 
quence the  accession,  and  by  virtue  of  that  possessory  title  he 
may  recover  against  a^  third  party  for  the  original  material, 
and  also  for  the  increased  value  by  accession;  but  when  the 
claim  is  for  damages,  whether  the  original  material  remains 
in  substance  or  has  been  transformed  into  another  q[>ecies,  he 
declares  only  for  the  property  at  the  time  of  the  conversion. 
Unless  damages  are  demanded  for  the  tort  in  a  different 
action,  or  miless  the  rule  which  gives  to  the  owner  of  the 
rude  material  the  acceded  value  when  he  has  the  iright  of 
possession,,  is  vindictive,  instead  of  being  founded  upon  the 
insufficiency  of  the  claim  to  a  community  of  property  by  the 
party  who  has  made  the  accession,  there  can  be  no  recovery 
for  the  increased  value.  . 

A  case*  has  recently  been  decided  in  the  queen's  bench, 
where  the  principle  on  which  the  rule  of  damages  was  deter- 
mined was  the  same  which  we  have  maintained 

•  Wwt  9.  Beach,  3  Cowen  R.  89. 

*  MoTgnn  9.  Powell,  3  A.  &  E^  N.  6^  S7a 
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The  action  was  trespass  for  digging  plainti£f 's  coals  in  his 
mine^  and  taking  and  converting  them. 

Sir  W.  W.  Foilet  contended,  that  in  such  an  action  the 
plaintiff  was  entitled  to  recover  the  value  which  the  coal  had 
when  it  first  became  a  chattel,  that  is,  when  it  was  first 
severed  from  the  soil;  that  the  labour  afterwards  bestowed  in 
bringing  it  to  the  pit's  mouth  *gave  it  an  additional  value,  but 
that  could  not  be  brought  into  account.  Lord  Denman  c.  j., 
asked:  <<  If  a  trespasser  makes  himself  owner  of  the  coal  by 
digging  it  out,  and  then  does  something  more  to  it  which 
increases  the  value,  must  he  not  bear  the  loss  of  such  added 
value  when  the  true  owner  recovers  his  property?" 

It  was  said  by  the  counsel,  that  the  argument  drawn  from 
the  cases  cited  for  the  plaintiff,  would  show,  that  if  a  man  had 
taken  another's  timber  and  made  it  into  a  piece  of  furniture, 
the  loser  might  claim  the  article  of  furniture  or  its  value. 
But  lord  Denman  said,  <<that  it  might  be  answered  that  the 
timber  had  become  a  different  thing;  but  if  a  trespasser  carries 
away  my  tree,  and  I  follow  and  retake  it,  can  he  make  a 
charge  for  his  labour?*' 

Coleridge  j.,  said:  <<  In  trover,  could  the  defendant  set  up  a 
Hen  for  the  labour  he  had  bestowed?" 

It  was  decided  however  by  the  court,  that  the  defendant 
must  be  allowed  in  damages  for  his  expense  and  labour  in 
removing  the  coal  and  bringing  it  to  the  pit's  mouth,  but  not 
in  first  severing  it  from  the  mine. 
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ART.  IV.^LAWS  IMPAIRING  THE  OBLIGATION  OF 
CONTRACTS. 

W£  have  observed  with  great  satisfaction  a  recent  decision  of 
the  supreme  court  of  the  United  States^  sustaining  a  contract 
of  a  sovereign  state,  by  which  a  portion  of  its  taxing  power 
was  relinquished,  not  only  as  manifesting  a  steady  determi- 
nation on  the  part  of  that  high  tribunal^  to  sustain  the  conser- 
vative provisions  of  the  constitution,  but  as  effectually  dispos- 
ing of  certain  modern  doctrines,  which  deny  the  power  of  the 
legislature  to  bind  a  state  by  an  executory  contract 

The  argument  which  denies  the  vaHdity  of  such  a  con- 
tract, is  founded  upon  the  inalienabiUty  of  the  eminent  domain, 
which  is  tiaimed  to  be  a  right  fundamental  to  the  existence 
of  society  itself. 

That  there  is  a  right  existing  in  the  government  founded 
upon  necessity,  which  will  sometimes  justify  the  violaticm  of 
every  individual  right,  cannot  be  questioned. 

This  necessity  will  justify  the  government  in  destroying 
property  created  by  its  own  grant,  and  it  will  authorize  acts 
which  are  in  derogation  of  its  contracts;  but  this  extraordi- 
nary exercise  of  sovereign  power  neither  measures  the  extent 
of  an  executed  grant,  nor  the  validity  of  an  executory  con- 
tract. The  right  of  property  may  be  absolute  though  it  is 
thus  invaded,  and  the  contract  of  the  state  may  be  valid  and 
constitutional,  though  it  is  rightfully  violated  under  the  pres- 
sure of  necessity.  The  eminent  domain  when  called  into 
exercise  by  public  necessity,  is  above  all  law,  and  independent 
of  constitutional  restraint.  It  is  for  the  occasion,  absolute 
despotism. 

This  power  is  entirely  distinguishable  from  the  ordinary 
right  of  eminent  domain,  as  subordinate  to  the  constitution, 
and  regulated  by  law. 
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No  contract  for  the  relinquishment  of  the  taxing  power 
could  deprive  the  government  of  the  right  to  levy  contribu* 
tions  for  the  support  of  a  starving  army.  No  grant  or 
covenant  on  the  part  of  the  state  however  absolute,  could 
restrain  the  sovereign  power  to  enter  upon  land  and  demolish 
buildings,  when  such  an  act  was  necessary  to  check  the 
ravages  of  a  destructive  fire.*  Because  the  eminent  domain 
is  thus  above  all  restraint  and  regulation  in  cases  of  extreme 
necessity,  it  has  therefore  been  argued  that  a  state  could  not 
depart  with  any  of  its  ordinary  powers  of  legislation  and 
government.  The  argument  is  fallacious,  and  is  founded 
upon  a  supposed  analogy,  which  does  not  exist,  between  a 
necessary  exercise  of  power  which  is  above  the  law,  and  that 
constitutional  administration  of  government  which  is  in  sub- 
ordination to  law. 

A  contract  to  exempt  certain  individuals  from  the  operation 
of  general  laws  for  the  imposition  of  taxes,  was  early  de<^ided 
by  the  supreme  court  of  the  United  States,  to  constitute  a 
contract  which  could  not  be  rescinded  by  a  subsequent  legis- 
lative act 

In  the  year  1758,  the  legislature  of  the  state  of  New  Jersey 
passed  an  act,  to  give  effect  to  an  agreement  between  the 
state  and  a  remnant  of  the  tribe  of  Delaware  Indians.  This 
act  among  other  provisions,  authorized  the  purchase  of  lands 
for  the  Indians,  and  enacted,  'nhat  the  land  to  be  purchased 
for  the  Indians  aforesaid,  shall  not  hereafter  be  subject  to  any 
tax,  any  law,  usage  or  custom  to  the  contrary  thereof,  in  any 
wise  notwithstanding.'^^ 

In  virtue  of  this  act,  the  agreement  with  the  Indians  was 
executed. 

In  October,  1804,  the  legislature  passed  an  act  repealing 
that  section  of  the  act  of  1758,  which  exempted  the  lands 
therein  mentioned  from  taxes. 

On  a  writ  of  error,  the  supreme  court  decided  that  the  pro- 

■  New  JerMy  v.  Wilsoo,  7  Cranoh  R.  164. 
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vision  of  the  constitution  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts,  which  extended  to  con- 
tracts to  which  a  state  is  a  party,  as  well  as  to  contracts 
between  indiyiduals/  wfts  violated  by  the  act  of  1804,  as  the 
privilege  though  for  the  benefit  of  the  Indians,  was  annexed 
by  the  terms  which  create  it,  to  the  land  itself,  and  not  to 
their  persons. 

In  the  case  of  the  Providence  Bank  v.  Billings,*  the  legis- 
lature of  Rhode  Island  had  granted  a  charter  of  incorporation 
to  certain  individuals  who  had  associated  for  the  purpose  of 
banking.  They  were  incorporated  with  the  ordinary  powers  ' 
of  such  associations.  In  1833  the  legislature  passed  an  act, 
imposing  a  tax  on  every  bank  in  the  state  except  the  bank  of 
the  United  States.  The  Providence  bank  refused  the  pay- 
ment of  the  tax,  alleging  that  the  act  which  imposed  it,  was 
repugnant  to  the  constitution  of  the  United  Stat^  as  it  im- 
paired the  obligation  of  the  contract  created  by  the  charter 
granted  to  the  bank.  There  was  no  express  contract  in  the 
charter  exempting  the  bank  from  taxation,  but  it  was  claimed 
on  behalf  of  the  bank  that  such  a  contract  must  be  implied; 
because  the  power  to  tax  may  be  so  wielded  as  to  defeat  the 
purpose  for  which  the  charter  was  granted. 

The  court  were  of  opinion,  that  notwithstanding  by  an 
abuse  of  the  power  of  taxation,  the  legislature  might  destroy 
a  bank  which  it  bad  created,  the  relinquishment  of  such  a 
power  is  never  to  be  assumed.  It  was  conceded  that  a  state 
might  relinquish  the  power  of  taxation^ — that  a  consideration 
sufficiently  valuable  to  induce  a  partial  release  of  it  might 
exist;  but  as  the  whole  community  was  interested  in  retaining 
it  undiminished,  that  community  bad  a  right  to  insist  that  its 
abandonment  ought  not  to  be  presumed,  in  a  case  in  which 
the  deliberate  purpose  of  the  state  to  abandon  it  did  not 
appear. 

In  Osborne  t;.  Humphrey,'  a  statute  of  the  state  of  Connec- 

«  Fleldaer9.Peok,6CruMhR.8a        9  4PetlL514.        •  7  Coon. R. 335. 
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ticut  passed  in  1702^  provided  that  all  such  lands,  &c.,  that 
formerly  have  been  or  hereafter  shall  be  given  and  granted, 
either  by  the  general  assembly,  or  any  town,  village  or  parti- 
cular person,  for  the  maintenance  of  the  ministry  of  the  gos- 
pel, or  school  of  learning,  or  for  the  relief  of  poor  people,  or 
for  any  other  public  and  charitable  use,  shall  forever  remain 
and  be  cpntinued  to  the  use*  or  uses  to  which  such  lands,  &c., 
have  been  or  shall  be  given  or  granted,  and  also  be  exempted 
out  of  the  general  list  of  estates,  and  free  from  the  payment 
of  rates.  The  lands  in  question  had  been  leased  for  nine 
hundred  and  ninety-nine  years,  and  buildings  had  been  erected 
on  them.  The  court  held  that  this  provision  was  repealed  at 
the  revision  of  the  statutes  in  1821,  but  relying  upon  the  de- 
cision in  New  Jersey  v.  Wilson,  they  were  of  opinion  that  the 
repeal  was  inoperative,  as  to  the  rights  already  acquired  by 
virtue  of  that  act,  beuig  repugnant  to  the  constitution  of  the 
United  States,  inasmuch  as  it  impaired  the  obligation  of  a  con- 
tract, and  that  the  land  continued  to  be  exempt  from  taxation. 

In  Handy  v.  Waltham,i  land  held  by  Harvard  college  un- 
der their  charter,  was  held  to  be  exempt  from  taxation,  by  its 
terms.  The  court  said:  <<  This  grant  or  charter  was  irrepeal- 
able  in  its  nature,"  &c  <<  This  original  grant  is  expressly 
confirmed  by  the  chapter  of  the  constitution  respecting^Har- 
vard  university,  so  that  the  legislature  has  not  constitutional 
power  to  tax  property  belonging  to  the  institution,  within  the 
limits  of  the  original  grant.  It  is  an  immunity  which  is  pro- 
tected by  the  very  words  of  the  constitution.'' 

In  the  matter  of  the  Mayor  &c.  of  New  York,*  it  was  de- 
cided, that  the  exemption  in  the  act  for  the  assessment  of 
taxes  passed  April,  1801,  of  churches  or  places  of  public  wor- 
ship, &c.,  from  being  taxed  by  any  law  of  the  state,  had  refer- 
ence only  to  the  general  and  public  taxes,  for  the  benefit  of 
the  town,  county  or  state  at  large;  but  the  constitutional 
power  of  the  legislature  to  make  such  exemptions,  was 
assumed  as  unquestionable. 

>7Piok.R.10a  MlJolm.R.77. 
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But  in  the  case  of  Brewster  v.  Hougfa^i  the  supreme  court 
of  the  state  of  New  Hampshire,  denied  the  power  of  the  legis- 
lature to  contract  that  any  property  liable  to  be  assessed  for 
taxes,  should  thereafter  be  exempt  from  taxation.  In  the 
year  1780,  the  legislature  of  the  state  of  New  Hampshire,  by 
an  act  or  a  joint  resolution,  exempted  the  land  appropriated 
to  the  use  of  Dartmouth  college,  from  paying  taxes.  After- 
wards in  the  year  1835,  taxes  were  ass^sed,  under  the  gene- 
ral laws  of  the  state  for  the  assessment  and  collection  of  taxes, 
upon  lands  of  the  plaintifT  which  by  the  act  of  1780  were  ex- 
empted, and  an  action  was  brought  for  the  illegal  assessment 

Mr.  chief  justice  Parker  delivered  the  opinion  of  the  court. 
Admitting  that  the  legislature  might  provide  by  general  laws, 
for  the  exemption  of  certain  classes  of  property  from  taxation, 
as  well  as  exempt  it  in  fact,  by  omitting  it  in  the  description 
of  property  required  to  be  taxed,  and  that  such  exemptions 
would  be  valid  until  the  law  was  repealed,  the  learned  judge 
said  that,  « the  power  of  taxation  was  essentially  a  power  of 
sovereignty,  or  eminent  domain;  and  it  may  well  deserve  con- 
sideration, whether  this  power  is  not  inherent  in  the  people, 
under  a  republican  government,  and  so  far  inalienable,  that 
no  legislature  can  make  a  contract  by  which  it  shall  be  sur- 
rendered, without  express  authority  for  that  purpose  in  the 
constitution,  or  in  some  other  way  directly  from  the  people 
themselves.''  -. 

Referring  to  the  case  of  New  Jersey  t^.  Wilson,  he  said, 
^To  that  decision,  based  as  it  is  upon  a  subject  particularly 
within  the  cognizance  and  jurisdiction  of  the  supreme  court 
of  the  United  States,  we  yield  all  due  deference ;  and  should 
feel  bound  to  follow  it  in  a  like  case,  could  one  come  before 
us,  until  the  tribunal  which  made  the  decision  should  over- 
rule it.''  The  chief  justice  seemed  inclined  to  consider  that 
decision  as  sustainable,  consistently  with  his  own  peculiar 
views,  on  the  ground  that  the  act  was  in  the  nature  of  a  treaty 

<  10  New  Hampdiire  R.  ISa 
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with  the  Indians,  and  as  not  determining  the  question  whe- 
ther the  legislature  might  surrender  the  power  of  taxing  a 
portion  of  the  property  within  the  state,  by  a  contract  with  its 
own  citizens,  in  such  a  manner  as  to  deprive  a  future  legis- 
lature of  the  right  to  subject  such  property  to  its  proportion 
of  the  public  burdens.  The  decision  in  Hardy  v.  Waltham, 
he  held  to  be  correct,  on  the  *ground  that  the  constitution  of 
Massachusetts  exempted  the  property  from  taxation,  and  that 
therefore  it  would  seem  to  be  clear  that  the  legislature  could 
have  no  power  to  authorize  its  assessment.  The  learned 
judge  rested  his  opinion  upon  the  want  of  power  to  alienate 
the  eminent  domain.  <<Let  it  be  distinctly  understood,'^  he 
said,  <<that  we  do  not  intend  to  suggest  a  doubt  of  the  right 
of  the  legislature  in  divers  instances,  to  make  contracts  which 
shall  bind  future  legislatures.  We  have  already  settled  that 
the  legislature  may  grant  an  exclusive  right  to  erect  and 
maintain  a  bridge  within  certain  limits,  and  to  take  tolls ;  and 
the  grant  was  considered  as  a  contract  which  the  legislature 
could  not  annul  or  impair.^  In  that  case  we  held  also,  that 
the  property  might  be  taken  for  public  use,  compensation 
being  provided.  But  to  hold  that  the  legislature  cannot  make 
a  grant,  whereby  the  property  shall  be  exempted  from  public 
use,  and  to  hold  also,  that  they  cannot  contract  to  exonerate 
the  property  of  the  citizens  from  taxation,  and  thereby  bind 
future  legislatures,  by  no  means  indicates  an  opinion  that  the 
legislature  have  a  right  to  rescind  or  abrogate  grants  of  land 
and  franchises  or  contracts  lawfully  entered  into  by  a  preced- 
ing legislature.  The  doctrine  is  well  settled,  that  legislatures 
may  make  grants  of  some  kind,  which  come  properly  within 
the  denomination  of  contracts,  and  such  contracts  when  made 
are  as  inviolable  as  the  contracts  of  an  individual.  Such  con* 
tracts  cannot  be  abrogated  or  impaired,  nor  can  the  property 
in  them  be  taken  for  public  use  without  a  provision  for  com- 

*  7  N.  H.  Rep.  66,  Piscataqaa  Bridge  v,  N.  H.  Brid^, 
VOL.  VI.  26 
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pensation.  Where  an  individual  holds  lands  by  an  immediate 
grant  from  the  legislatare,  it  is  no  more  in  the  power  of  a 
succeeding  legislature  to  abrogate  and  annul  such  grant,  than 
it  is  in  the  power  of  an  individual  grantor  to  rescind  his  grant 
And  making  a  provision  for  compensation  will  not  confer  a 
right  to  revoke  the  grant  in  the  former  case,  any  more  than  it 
will  in  the  latter.  It  is  as  essential  that  the  public  faith  should 
be  preserved  inviolate,  as  it  is  that  individual  grants  and  con- 
tracts should  be  maintained  and  enforced.  But  there  is  a 
material  difference  between  the  right  of  a  legislature  to  grant 
lands,  or  corporate  powers,  or  money,  and  a  right  to  grant 
away  the  essential  attributes  of  sovereignty  or  rights  of  emi- 
nent domain.  These  do  not  seem  to  furnish  the  subject  mat- 
ter of  a  contract" 

It  is  somewhat  di/Gcult  to  comprehend  the  distinction  made 
by  Mr.  chief  justice  Parker. 

In  the  case  of  the  Piscataqua  Bridge  v.  The  New  Hamp- 
shire Bridge,  the  grant  to  the  former  company  conferred  the 
exclusive  right  to  build  a  bridge  within  certain  ascertained 
limits.  It  was  in  effect  a  covenant  on  the  part  of  the  stat6 
that  no  other  bridge  should  be  erected  within  those  limits; 
but  the  same  learned  court,  whilst  they  gave  effect  to  the  ex- 
clusive grant,  and  granted  an  injunction  against  the  defendants 
who  were  proceeding  to  erect  a  bridge  within  the  limits  of 
the  franchise,  intimated  a  doubt,  whether,  if  the  grant  had 
taken  the  form  of  a  contract  in  terms  that  the  legislature 
would  not  make  another  grant  within  those  limits;  such  a 
restriction  upon  the  sovereign  power  of  the  state  would  be 
constitutional. 

The  court  assumed  that  the  exclusive  right  of  the  plaintiffs 
was  a  franchise  of  territorial  extent,  and  as  such  capable  of 
being  taken  on  the  provision  of  compensation,  and  not  a  con- 
tract precluding  the  state  from  the  exercise  of  its  sovereign 
power.  The  court  seem  to  have  been  of  opinion  that  the 
legislature  had  the  power  to  invest  its  grantee  with  a  right  of 
property,  but  not  to  divest  itself  of  its  sovereign  authority  in 
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relation  to  that  property.  The  reasoning  of  the  court  involves 
a  fallacy  which  is  apparent.  In  relation  to  certain  prerogative 
rights,  the  interest  of  tiie  king  in  England,  or  of  the  state  in 
one  of  these  United  States,  is  complex.  In  the  shore  of  the 
sea  and  in  tide  waters,  the  sovereign  power  has,  as  we  showed 
in  a  former  article,  X\\q  jus  privatum  or  private  right  of  pro- 
perty, the  jus  publlcumy  a  trust  for  the  public  right  of  navi- 
gation, and  \\\Qjus  rcghnUj  or  right  of  regulation. 

In  public  fresh  water  rivers,  the  sovereign  has  only  XhQjus 
jmblicum  and  x\\(ijus  regium.  In  virtue  of  these  rights,  the 
legislature  has  power  to  regulate  the  erection  of  bridges,  and 
may  covenant  not  to  exercise  the  sovereign  power  so  as  to 
impair  the  private  right  of  property  created  in  them.  The 
prerogative  rights  of  the  sovereign  in  relation  to  these  sub- 
jects, the  court  confounded  with  the  inherent  authority  and 
powers  of  government,  which  are  inalienable. 

The  state  has  a  private  right  as  well  as  a  public  right  in 
taxes,  and  these  may  be  aliened  and  may  be  vested  in  indi- 
viduals, and  the  right  in  which  they  are  held  is  entirely  dis- 
tinct from  the  right  of  sovereignty. 

The  state  may  for  a  valuable  consideration  extinguish  the 
right  of  taxation  in  certain  property,  without  parting  with  its 
right  of  sovereignty.  The  right  of  sovereignty  is  retained, 
but  the  state  covenants  not  to  exercise  the  right  in  derogation 
of  interests  which  it  has  created. 

If  the  state,  on  the  principle  of  a  commutation  of  taxes,  had 
received  their  full  value  for  a  term  of  years,  a  contract  to  ex- 
empt that  property  from  taxation  during  the  term,  w1)uld  be 
consistent  with  good  faith,  and  would  be  a  valid  exercise  of 
the  powers  of  sovereignty.  Such  a  contract  would  have  no 
analogy  to  a  covenant  extinguishing  or  alienating  any  of  the 
powers  of  government. 

But  whatever  doubts  may  have  been  created  on  this  sub- 
ject by  this  case,  the  whole  question  has  been  finally  disposed 
of  by  the  decision  of  the  supreme  court  of  the  United  States, 
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in  the  case  of  Samuel  Grordon  v.  The  Appeal  Tax  Court.i 
The  case  depended  upon  the  constitutionality  of  a  tax  im- 
posed by  the  legislature  of  Maryland  in  1841 ,  it  being  alleged 
to  be  in  violation  of  a  contract  made  by  the  legislature  in 
1821.  The  Union  Bank  of  Maryland,  of  which  the  plaintiff 
in  error  was  a  stockholder,  was  incorporated  in  1804.  The 
charter  was  to  continue  until  1816. 

By  several  acts  of  the  state,  the  charters  of  this  and  of  other 
banks  were  extended;  and  in  the  act  of  1821  it  was  enacted 
as  follows:  <<That  upon  any  of  the  aforesaid  banks  accepting 
of  and  complying  with  the  terms  and  conditions  of  this  act, 
the  faith  of  the  state  is  hereby  pledged  not  to  impose  any 
farther  tax  or  burden  upon  them  during  the  continuance  of 
their  charters  and  this  act;  and  in  case  of  the  acceptance  of 
and  compliance  with  the  provisions  of  this  act,  by  the  several 
banks  hereby  required  to  make  the  aforementioned  road,  the 
faith  of  the  state  is  farther  pledged  to  the  aforesaid  banks  in 
the  city  of  Baltimore,  not  to  grant  a  charter  of  incorporation 
to  any  other  banking  institution  to  be  established  in  the  city 
or  precincts  of  Baltimore  before  the  1st  day  of  January,  1845." 
By  an  act  of  the  state  of  Maryland  of  1841,  a  tax  was  imposed 
upon  the  stock  of  the  bank.  The  court  of  appeals  decided 
that  the  tax  was  not  a  violation  of  the  contract  between  the 
state  and  the  banks,  under  the  act  of  1821,  and  to  review  this 
decision  the  writ  of  error  was  brought. 

Mr.  justice  Wayne,  who  delivered  the  opinion  of  the  court, 
ably  reviewed  the  various  enactments  of  the  legislature  of 
Maryland  relating  to  the  subject,  and  clearly  showed  that 
their  effect  was  to  exempt  from  taxation,  not  merely  the  fran- 
chise of  the  bank,  but  the  stockholders  from  a  tax  levied  upon 
them  as  individuals  according  to  the  amount  of  their  stock, 
and  pronoimced  the  decision  of  the  court,  that  the  act  of  1841, 
m  so  far  as  it  imposes  a  tax  upon  the  stockholders  in  the 
several  banks  exempted  on  account  of  their  stock,  <<doe8  im- 
pair the  obUgation  of  a  contract,  and  is  void  by  the  10th  sec- 

'  3  Howird^f  R.  133. 


Digitized  by  VjO0Q IC 


OBLIOATION    or    CONTEAOTS.  305 

tion  of  the  1st  article  of  the  constitution  of  the  United 
States." 

This  case  differed  from  that  of  New  Jersey  v.  Wilson,  in 
the  important  particular  noticed  by  Mr.  chief  justice  Parker. 
The  law  was  not  in  the  nature  of  a  treaty,  but  was  a  compact 
with  citizens  of  the  state  of  Maryland,  and  exempted  from 
taxation  properly  which  would  otherwise  have  been  liable  to 
this  exercise  of  sovereignty.  It  is  the  very  case  which  the 
supreme  court  of  New  Hampshire  acted  upon,  and  it  com- 
pletely overrules  the  whole  doctrine  of  the  court.  As  every 
such  case  may  be  brought  within  the  jurisdiction  of  the 
supreme  court  of  the  United  States,  the  law  on  this  subject 
may  be  considered  as  settled.  The  other  provision  of  the  act, 
by  which  the  faith  of  the  state  of  Maryland  was  pledged  to 
certain  banks  in  the  city  of  Baltimore,  not  to  grant  a  charter 
of  incorporation  to  any  other  banking  institution  to  be  estab- 
lished within  the  city  or  precincts  of  Baltimore,  was  not  con- 
sidered by  the  court,  but  it  is  within  the  principle  which 
governed  their  decision. 

The  question  whether  any  part  of  a  franchise,  the  incorpo- 
real right  or  the  corporeal  property  held  under  it,  may  be 
taken  by  the  government  for  the  purpose  of  carrying  into 
effect  important  or  necessary  public  works,  is  not  to  be  con- 
founded with  the  question  whether  the  contract  of  the  state  is 
inviolable.  All  property  being  subject  to  the  exercise  of  the 
sovereign  power  or  eminent  domain,  franchises  may  be  taken 
when  required  by  the  public  necessity.  Like  the  right  of  tax- 
ation, this  power  can  only  be  parted  with  for  a  valuable 
consideration  by  contract,  but  the  state  may  in  relation  to  any 
particular  subject,  contract  that  the  sovereign  power  shall  not 
be  exercised,  and  that  contract  will  be  binding  on  the  same 
principle  as  those  laws  which  exempt  property  from  taxation. 

The  sovereign  right  to  erect  or  to  authorize  the  erection  of 
bridges  over  public  waters,  like  the  right  of  taxation,  may 
have  an  equivalent  value,  which  may  be  a  sufficient  conside- 
ration for  a  legislative  covenant  not  to  exercise  the  right. 

26* 
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The  sufficiency  of  the  consideration  the  legislature  is  compe- 
tent to  determine,  and  the  grantees  of  the  state  may  demand 
the  specific  performance  of  that  contract. 

Although  on  the  grant  of  a  franchise  there  is  an  implied 
covenant  not  to  revoke  it,  it  may  well  be  contended  that  it  is 
within  the  constitutional  power  of  the  legislature  to  authorize 
the  taking  of  lands  and  structures,  held  in  virtue  of  a  franchise 
in  certain  cases,  on  the  provision  of  compensation;  but  such 
an  exercise  of  sovereignty  would  not  constitute  the  revocation 
of  the  franchise. 

In  efiect,  there  may  seem  to  be  little  difference  between  the 
destruction  of  property  held  under  a  franchise,  and  the  revo- 
cation of  the  right  by  which  it  is  created;  but  the  contract  is 
incapable  of  being  destroyed,  and  the  right  would  be  restored 
when  the  reasons  for  the  exercise  of  the  sovereign  power  in 
the  case  supposed,  had  ceased. 

In  the  case  mentioned  by  lord  Hale,i  of  the  creation  of  a 
port,  with  a  proviso  in  the  king's  charter  that  no  other  port 
should  be  established  within  a  certain  distance,  undoubtedly 
for  the  purposes  of  the  public  defence  the  port  might  be  sup- 
pressed; but  when  it  no  longer  became  necessary  thus  to 
suspend  the  exercise  of  the  franchise,  the  right  would  revive. 
Although  the  sovereign  might  substantially  destroy  the  fran- 
chise for  imperative  public  reasons,  another  grant  of  a  port  in 
violation  of  the  contract  would  be  void.  It  might  be  neces- 
sary to  destroy  the  right  or  suspend  its  exercise;  it  could  not 
be  necessary  to  grant  it  to  another. 

The  resumption  or  taking  of  a  franchise  by  the  state,  or 
any  of  the  material  property  to  which  it  inheres,  for  the  pur- 
pose of  creating  a  different  franchise,  would  seem  to  be  justi- 
fiable for  the  same  reason  as  the  taking  of  land,  which  had 
been  granted  by  the  state,  for  the  same  purpose;  but  to  resume 
the  franchise,  for  the  sake  of  granting  it  to  others  to  be  held 
on  different  conditions,  would  be  an  exercise  of  power  as  ar- 

■  De  PorUbus  Maris  ch.  5. 
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bitrary  as  the  taking  of  land,  in  order  to  regrant  it  to  luiother 
to  be  held  on  a  different  tenure. 

In  such  cases  the  rule  of  compensation^  if  compensation  is 
made  upon  true  principles^  destroys  the  effect  of  the  new 
grant,  and  makes  those  who  hold  under  it,  trustees  for  the  ori- 
ginal grantees. 

It  may  happen,  in  a  change  of  circumstances,  that  public 
convenience  or  necessity  would  require  that  a  covenant  should 
be  rescinded  by  which  the  faith  of  a  state  was  pledged  to  ex- 
empt certain  land  from  taxation :  and  if  it  should  be  conceded 
that  the  legislature  might  annul  the  compact  by  which  the 
state  was  bound  on  the  provision  of  compensation,  it  is  very 
manifest  that  adequate  pecuniary  compensation  would  be  the 
full  amount  of  money  which  would  be  raised  by  taxation. 
Any  other  provision  for  indemnity  would  be  illusory. 

It  might  promote  the  convenience  of  the  public,  to  annul  or 
to  violate  a  contract  by  which  the  state  had  bound  itself  not 
to  authorize  the  erection  of  a  bridge  over  public  or  navigable 
waters,  but  adequate  compensation  would  render  the  grantees 
of  a  conflicting  right,  trustees  for  an  amount  equivalent  to  that 
which  the  original  grantees  would  recover  in  an  action  for  the 
diversion  of  tolls,  namely,  a  sum  equivalent  to  all  the  tolls 
which  are  diverted. 

If  it  were  conceded,  therefore,  that  public  necessity  would 
iu  any  case  justify  the  violation  of  a  contract  by  which  the 
state  was  bound,  still  the  party  beneficially  interested,  would 
derive  every  substantial  advantage  secured  by  it. 

But  the  only  true  rule  in  relation  to  such  compacts,  under 
the  constitution  of  the  United  States,  is  that  which  enforces 
specific  performance;  and  if  by  a  change  of  circumstances,  the 
consideration  or  the  duties  to  be  performed,  become  inade- 
quate, the  terms  of  the  contract  can  only  be  changed,  or  the 
contract  itself  rescinded,  by  the  consent  of  parties. 
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ART.  V.-FRAUDULENT  CONVEYANCES. 

The  question  whether  the  possession  of  a  chattel  by  the  ven- 
dor after  a  saie^  is  or  is  not  a  conclusive  evidence  of  fraud, 
has  generally,  in  the  discussions  which  have  taken  place  on 
this  subject,  involved  a  misconception  of  the  point  in  contro- 
versy. 

The  true  question  in  dispute  has  always  been,  whether  the 
sufficiency  of  consideration  in  the  contract  of  sale,  might  be 
given  in  evidence  to  justify  the  retention  of  possession  by  the 
vendor  after  the  sale  of  a  personal  chattel.^  Thus  stated,  the 
question  becomes  one  of  great  simplicity.  The  rule  that  pos- 
session of  personal  property  after  a  sale  by  the  vendor,  is  con- 
clusive evidence  of  fraud,  is  one  of  policy.  It  is  founded  upon 
the  dangerous  consequences  which  would  attend  the  rule,  that 
possession  in  such  cases  was  lawful,  and  by  no  means  upon 
the  presumption  of  actual  fraud  in  all  cases,  in  point  of  fact. 

It  may  be  stated  as  a  rule  of  law,  well  established  by  ad- 
judged cases,  that  the  possession  of  personal  property  by  the 
vendor  after  a  sale,  is  a  badge  of  fraud  which  cannot  be  ex- 
plained by  evidence  that  the  consideration  of  the  sale  was 
between  the  parties  sufficient. 

In  Twyne*s  case,*  the  vendor  Pierce  was  indebted  to  Twyne 
in  d6  400,  and  being  possessed  of  goods  and  chattels  of  the 
value  of  j8  300,  in  secret  made  a  general  deed  of  gift  of  all  his 
goods  and  chattels,  real  and  personal  whatsoever,  to  Twyne,  in 
satisfaction  of  his  debt;  but  the  vendor  continued  in  posses- 
sion of  the  goods. 

It  was  resolved  by  the  court,  <<  that  notwithstanding  here 
was  a  true  debt  due  to  Twyne,  and  good  consideration  of  the 

'  The  reMoni  which  haTe  inflooieed  the  parties  in  their  attempt  to  a?oid  the 
policy  of  the  law,  are  dearlj  immateriaL 
■3  Co.  80. 
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gift,  yet  it  was  not  within  the  proviso  of  the  act  of  13  Eliz.; 
for  although  it  was  on  a  true  and  good  consideration,  yet  it 
was  not  bona  fide;  for  no  gift  shall  be  deemed  to  be  bona 
fidcy  within  the  said  proviso,  which  is  accompanied  with  any 
trust/' 

Possession  of  property  and  the  right  to  use  it,  is  an  impor- 
tant interest,  and  so  far  as  it  extends,  it  is  inconsistent  with 
the  sale.  The  court  considered  the  possession  as  constituting 
in  itself  a  trust  for  the  benefit  of  the  vendor,  and  not  merely 
as  evidence  of  an  interest  in  the  whole  property  as  a  secret 
trust. 

Such  a  conveyance,  in  effect,  reserves  a  partial  interest  to 
the  vendor,  and  the  design  of  the  conveyance  is  to  protect  that 
interest — the  possession — against  the  vendor's  creditors.  This 
is  a  fraudulent  purpose,  which  infects  the  whple  transaction, 
and  renders  the  sale  void. 

The  case  of  Edwards  v.  Harben,*  well  illustrates  the  true 
doctrine  on  this  subject.  In  that  case,  the  defendant's  testator 
took  a  bill  of  sale  of  certain  personal  property,  as  security  for 
a  debt  of  j6  191  money  lent.  The  bill  of  sale  was  absolute, 
but  it  was  agreed  at  the  time  of  sale,  that  the  vendor  should 
retain  possession  of  the  property,  until  the  expiration  of  four- 
teen days. 

Although  the  consideration  was  sufficient,  the  court  decided 
that  the  sale  was  fraudulent,  by  reason  of  the  agreement  that 
the  vendor  should  retain  possession.  Mr.  justice  BuUer,  who 
delivered  the  opinion  of  the  court,  was  of  opinion  that  the 
sale  was  fraudulent,  because  the  vendor's  continuing  in  pos- 
session, was  inconsistent  with  the  conveyance;  but  he  said  if 
the  conveyance  be  conditional,  then,  the  vendor's  continuing 
in  possession  does  not  avoid  it. 

If  the  sale  had  been  future,  and  had  not  purported  to  pass 
a  present  interest,  possession  of  the  property  by  the  vendor, 
would  not  have  been  inconsistent  with  the  sale,  and  therefore 
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not  firaudalent  In  this  case,  no  evidence  was  offered  to  rebut 
the  presumption  of  fraud,  and  upon  the  facts  conceded,  there 
could  be  no  such  evidence,  because  the  inconsistency  between 
the  sale  and  the  possession,  rendered  the  pretended  convey- 
ance false,  as  an  absolute  sale.  There  was  not  a  sale  of  the 
entire  interest,  for  a  part,  the  present  right  of  possession,  it 
was  agreed  should  be  left  in  the  vendor. 

In  cases  like  Edwards  v.  Harben,  the  possession  of  the  ven- 
dor is  a  fraud,  by  the  very  terms  of  the  agreement.  The  con- 
sideration of  the  sale  was  sufficient,  provided  there  had  been 
a  bona  fide  agreement  for  an  absolute  sale,  to  which  posses- 
sion is  in  general  a  necessary  incident. 

The  case  of  Kidd  v.  Rawlinson*  (notwithstanding  the  doubts 
of  lord  EUenborough  in  Dewey  t;.  Baynton*),  was  perfectly 
consistent  with  the  doctrine  stated.  In  that  case,  the  goods 
of  one  Abum  who  kept  a  public  house,  were  taken  on  exe- 
cution and  put  up  to  sale.  They  were  purchased  by  the 
plaintiff,  who  was  not  a  creditor.  Abum  was  by  him  per- 
mitted to  continue  in  possession  of  the  goods,  in  order  that  he 
might  be  able  to  carry  on  his  business. 

The  question  was  as  to  the  validity  of  the  bill  of  sale,  under 
these  circumstances.  Lord  Eldon  was  of  opinion  that  the 
case  did  not  fall  within  the  principle  of  Twyne's  case,  and 
the  other  cases  on  this  subject,  where  the^parties  stood  in  the 
relation  of  debtor  and  creditor,  and  where  their  object  was  to 
defeat  the  other  creditors. 

If  the  vendee  is  not  a  creditor,  it  would  seem  from  this  case, 
that  permitting  the  vendor  to  retain  possession,  is  not  as  to 
creditors  an  evidence  of  fraud;  but  if  the  relation  of  debtor 
and  creditor  had  subsisted  between  the  parties,  it  would  have 
been  inconsistent  with  the  sale,  and  therefore  hostile  to  the 
policy  of  the  law. 

It  is  not  evidence  of  fraud,  if  a  stranger  buys  property  of 
a  debtor  and  permits  him  to  retain  it    Such  a  transaction  is 
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equivalent  to  a  loan  of  the  property,  but  it  is  inconsistent  with 
the  policy  of  the  law  to  suffer  such  an  indulgence  on  the  part 
of  a  creditor  to  his  debtor,  to  protect  the  latter  from  the  claims 
of  other  creditors. 

The  rule  which  was  laid  down  by  the  court,  in  Edwards  v. 
Harben,  has  sometimes  been  treated  in  later  cases  as  one  of 
hardship;  but  the  principles  of  that  ease  have  been  maintained 
even  in  the  exceptions  which  have  been  admitted. 

In  Benton  v.  Thornhill,i  the  plaintiff  a  creditor,  took  a  bill 
of  sale  of  all  the  effects  of  his  debtor  as  security  for  the  loan, 
and  the  plaintiff's  son  took  possession  of  the  stock,  and  conti- 
nued to  reside  in  the  house  of  the  debtor,  employed  labourers, 
&c.;  but  the  debtor  also  continued  to  reside  in  the  house,  and 
still  appeared  to  act  as  master.  Afterwards,  the  goods  were 
taken  on  execution  by  another  creditor.  The  court  considered 
possession  necessary,  to  protect  the  plaintiff's  claim  from  the 
imputation  of  fraud,  and  left  it  to  the  jury  to  decide,  whether 
the  possession  of  his  son  was  an  honest  one;  and  a  verdict 
was  rendered  for  the  plaintiff.  The  doctrine  laid  down  in 
Edwards  v.  Harben,  was  in  this  case  recognised,  that  posses- 
sion by  the  vendor  was  a  conclusive  evidence  of  fraud. 

The  rule  laid  down  in  Kidd  t;.  Rawlinson,  has  been  ex- 
tended by  certain  cases  in  England,  much  beyond  its  legiti- 
mate limits;  and  the  doctrine  of  possession  has  been  consi- 
dered as  applying  only  to  the  cases  of  a  conveyance  from  the 
party  himself. 

In  Watkins  v.  Birch,*  the  creditor  became  the  purchaser  of 
certain  goods  which  had  been  taken  in  execution,  and  re- 
ceived a  bill  of  sale  from  the  sheriff.  After  the  sale,  the  cre- 
ditor let  the  goods  to  his  debtor,  who  still  retained  possession 
for  a  rent;  which  was  regularly  paid.  The  court  were  of  opi- 
nion, that  this  possession  was  not  a  badge  of  fraud,  because 
the  creditor  took  a  regular  bill  of  sale  from  the  sheriff;  and 
Mansfield  c.  j.  said,  it  vras  a  much  stronger  case  on  account 
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of  the  letting  of  the  goods,  than  if  the  creditor  had  permitted 
them  to  remain  in  the  custody  of  the  debtor  without  any 
consideration. 

So  in  Guthrie  v.  Wopd^^  where  the  goods  were  purchased 
under  a  warrant  of  distress,  lord  Ellenborough  said,  <<  the  doc- 
trine of  possession  applies  to  the  case  of  a  conveyance  from 
the  party  himself.  The  statute  of  Elizabeth  does  not  apply 
to  a  case  like  this,  where  the  property  is  sold  not  by  the  party, 
but  under  a  distress  for  renf 

There  are  other  exceptions,  where  the  principle  of  the  rule 
is  acknowledged. 

In  Dewey  v.  Baynton,*  a  wife  after  marriage,  bought  her 
husband's  personal  property  in  exchange  for  her  separate 
estate,  and  left  it  in  his  possession  as  before;  and  this  was  not 
deemed  fraudulent  as  to  creditors,  on  account  of  the  relation 
of  the  parties,  and  because  the  wife  must  live  with  him  who 
sold  it. 

In  Edwards  v.  Lombe,^  the  sheriff  had  taken  a  wind-mill  in 
execution,  against  a  person  who  was  in  possession  of  it,  with 
the  farm  on  which  it  stood.  The  mill  was  so  constructed  as 
to  be  removable  at  pleasure.  The  debtor  had .  previously 
mortgaged  the  farm  on  which  the  wind-mill  stood,  and  in  the 
same  deed  sold  the  wind-mill  to  the  mortgagee.  No  change 
of  possession  of  the  farm  or  wind-mill  followed.  In  an  action 
by  the  mortgagee  .against  the  sheriff,  it  was  decided  that  the 
constructive  possession  of  the  land  under  the  deed,  was  a  suf- 
ficient possession  of  the  mill  standing  on  the  land.  It  was 
considered  perfectly  consistent  with  the  whole  nature  of  the 
transaction,  that  the  mortgagor  should  remain  in  possession. 

The  decision  in  this  case  was  conformable  to  that  of  Ed- 
wards V.  Harben,  though  some  doubts  were  expressed  by  Mr. 
chief  justice  Dallas  and  Mr.  justice  Park,  as  to  the  extent  of 
the  doctrine  there  laid  down. 

In  all  the  cases  which  have  been  determined  on  this  subject 
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in  England,  it  is  observable,  though  there  has  been  some  con- 
trariety of  opinion  on  the  question,  whether  possession  was 
conclusive  evidence  of  fraud,  the  excuse  for  a  continued  pos- 
session by  the  vendee  has  never  been  regarded  as  a  question 
of  fact  for  the  jury.  There  are  several  exceptions  which  have 
been  made  by  the  court,  on  the  ground  in  individual  cases 
that  possession  was  not  inconsistent  with  the  policy  of  the 
law;  but  in  England  cases  have  never  been  submitted  to  the 
jury  on  the  question  of  fraud  in  fact,  where  in  point  of  law 
there  was  nothing  to  excuse  or  justify  the  possession. 

In  those  cases,  such  as  Kidd  v.  Rawlinsou,  where  the  qnes<^ 
tion  of  fraud  was  treated  as  one  of  fact  for  the  decision  of  the 
jury,  on  account  of  the  exception  made  by  the  court,  in  rela- 
tion to  sheriff's  sales  to  persons  who  were  not  creditors,  pos- 
session did  not  constitute  a  presumption  of  fraud,  and  was  not 
inconsistent  with  the  policy  of  the  law. 

In  cases  where  the  general  rule  is  applied,  fraud  is  a  ques- 
tion of  law.  It  is  the  judgment  of  law  on  facts  and  intents, 
and  though  from  the  evidence  it  should  be  apparent  that  there 
was  no  actual  fraud,  and  even  if  the  jury  should  find  in  a 
special  verdict  that  the  consideration  of  the  sale  was  sufficient, 
and  that  there  was  no  other  fraud  than  might  be  inferred  from 
a  continued  possession,  the  judgment  of  the  court  must  be 
that  the  transaction  was  fraudulent.  In  relation  to  this,  as  to 
many  other  subjects,  the  whole  difficulty  has  arisen  from  the 
uncertainty  and  vagueness  of  language.  Fraud,  in  the  sense 
of  the  law,  has  been  understood  differently  from  its  ordinary 
acceptation.  Like  the  word  malice,  in  indictments  for  libel 
and  in  other  criminal  proceedings,  the  term  fraud  has  been 
used  in  relation  to  the  same  matter  in  more  than  one  sense. 
If  fraud  had  only  been  predicated  of  transactions  which  were 
actually  fraudulent,  and  if  other  cases  within  the  rule  of  the 
law  had  been  declared  void  on  grounds  of  policy,  not  as  actu- 
ally fraudulent,  but  as  tending  to  encourage  fraud,  it  would 
have  been  very  apparent  that  the  exceptions  to  the  rule  of 
policy  would,  as  questions  of  law,  have  been  merely  for  the 
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coDsideratioii  of  the  court  But  when  the  fraud  has  been 
vnbmitted  on  an  issue  of  fact  to  the  jury,  the  whole  question 
has  been  considered  as  open  to  their  consideration,  and  judges 
bare  too  often  permitted  the  rule  of  policy  to  be  frittered 
away  by  eyidence  serying  only  to  show  that  between  the 
parties  the  transaction  was  a  fair  one. 

In  such  cases,  the  jury  have  generally  been  satisfied  with 
evidence  that  the  consideration  of  the  sale  was  sufficient,  and 
that  the  motive  of  the  vendee  in  permitting  the  vendor  to 
retain  possession,  was  a  desire  to  benefit  him. 

When  the  question  of  the  validity  of  the  sale  is  thus  sub- 
mitted to  the  decision  of  the  jury,  the  policy  of  the  law  is 
completely  subverted. 

Although  the  rule  of  law  with  the  exceptions  stated  has 
been  sustained  in  England,  in  some  of  the  United  States  those 
exceptions  have  been  enlarged,  and  in  other  states  the  rule 
seems  to  be  in  danger  of  being  entirely  abolished. 

About  the  same  time  that  the  decision  of  lord  Eldon  was 
made  in  the  case  of  Eidd  v.  Rawlinson,  the  same  doctrine 
was  adopted  in  Pennsylvania.  In  the  case  of  Waters  t^ 
M'Lellan,!  Mr.  chief  justice  Shippen  said:  the  Ifiw  of  Penn« 
sylvania,  like  that  of  England,  regarded  the  continuance  of 
the  debtor^s  possession  as  a  badge  of  fraud;  but  that  ^  where 
the  sale  was  made  by  the  sheriff,  and  a  relation  or  friend,  after 
a  fiiir  purchase  at  public  sale,  leaves  the  goods  in  the  occupa* 
tion  and  use  of  the  debtor,  it  never  had  been  deemed  a  fraud 
upon  creditors.'' 

The  case  of  Bartlett  v.  Williams*  presents  an  excepticm, 
which  is  perfectly  consistent  with  the  general  doctrine  that 
continued  possession  by  the  vendor  is  void  as  to  creditors;  an 
exception  founded  upon  the  distinction  between  possession 
regarded  as  a  badge  of  fraud,  and  a  continued  possession  as 
inconsistent  with  the  policy  of  the  law.  A  debtor  gave  to  his 
creditor  a  bill  of  sale  of  a  certain  vessel,  the  latter  promising 
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to  reconyey  on  payment  of  the  debt  The  vendee  however 
did  not  take  possession  until  eight  months  after  the  delivery 
of  the  bill  of  sale.  The  question  was,  whether  the  delivery 
of  the  chattel  under  these  circumstances^  should  avail  against 
a  creditor  who  attached  it  after  the  delivery.  The  court  were 
of  opinion,  that  the  sale  was  effectual  against  the  subsequent 
attachment.  So  far  as  the  possession  of  the  vendor  might  be 
considered  as  evidence  of  actual  fraud  in  the  sale,  the  fraud 
was  not  purged  by  the  delivery,  and  the  possession  for  so 
long  a  period  was  a  fact  proper  to  be  submitted  to  the  jury; 
but  that  possession  which  is  unaccompanied  by  actual  fraud, 
and  which  renders  a  sale  voidable  merely  because  it  is  incon- 
sistent with  the  policy  of  the  law,  is  only  to  be  regarded  as 
fraudulent  (in  the  sense  in  which  that  term  should  be  under- 
stood), during  the  continuance  of  possession. .  Possession  is 
no  part  of  the  contract.  It  is  an  incident  to  ownership,  which 
while  it  continues  is  in  favour  of  creditors  considered  conclu- 
sive evidence  of  title,  but  when  delivery  takes  place  the 
inceptive  title  of  the  vendee  is  complete.  The  transaction 
was  to  be  regarded  precisely  as  if  the  bill  had  been  made  or 
renewed  at  the  end  of  the  eight  months,  when  the  delivery 
was  effected.  The  decision  of  the  supreme  court  of  the  state 
of  Massachusetts  is  in  conformity  with  the  cases  of  Ma^ir  v. 
Glennie,>  and  Robinson  v.  Donnell.* 

In  the  former  case,  Mair  made  a  bill  of  sale  of  a  vessel  to 
Sharp  &  Co.,  but  they  omitted  to  take  possession  until  the 
vendor  became  a  bankrupt.  The  court  recognised  the  prin- 
ciple that  the  vendees  might  afterwards  have  confirmed  their 
title,  by  taking  possession  before  the  claim  of  another  creditor 
was  interposed,  but  as  they  had  not  done  so,  the  claim  of  the 
vendor's  creditors  was  established. 

In  the  latter  case,  after  the  sale  of  a  vessel  the  vendors  kept 
possession,  and  used  it  as  their  own  until  the  vendees  became 
bankrupt.    Their  assignees  took  possession  as  soon  as  they 
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could  ooDveniently  do  so,  bat  six  months  after  the  sale. 
Afterwards  the  vendors  became  bankrupts,  and  their  as* 
signees  brought  an  action  for  the  property,  but  failed  to 
recover,  because  the  title  under  the  bill  of  sde  was  perfected 
by  the  taking  possession  before  the  right  of  the  creditors  of 
the  vendor  attached. 

Mr.  justice  Bayley  said,  that  where  there  was  a  deed  exe- 
cuted under  which  it  is  competent  for  a  party  to  take  posses- 
sion immediately,  and  he  does  not  do  so  but  omits  it  for  six 
months,  he  was  not  aware  of  any  case  which  decides  that 
such  omission  would  be  fraudulent,  so  as  to  make  the  deed 
void  under  the  statute  of  Elizabeth.  If  indeed  the  right  of  a 
third  person  had  mtervened,  ttie  deed  might  be  void  as 
against  him. 

Although  this  rule  is  universally  recognised  as  a  principle 
of  law,  there  are  a  multitude  of  cases  which  by  confounding 
the  distinction  between  the  policy  of  the  law  and  the  pre- 
sumption of  fact,  have  gone  far  to  subvert  the  true  doctrine. 

In  the  state  of  Massachusetts,  decisions  have  been  made 
which  are  entirely  inconsistent  with  principle. 

In  Brooks  v.  Powers,^  the  vendor  of  a  pair  of  oxen  con- 
tinued in  possession  of  them  after  the  sale,  in  pursuance  of  an 
agreement  between  the  parties  to  the  sale.  Afterwards,  and 
whilst  in  the  possession  of  the  vendor,  the  oxen  were  attached 
at  the  suit  of  a  creditor.  The  court  were  of  opinion,  that 
although  the  possession  of  the  vendor  furnished  in  general, 
evidence  of  fraud  of  the  strongest  kind,  it  was  not  conclusive, 
and  that  the  vendee  might  notwithstanding^  upon  proof  that 
the  sale  was  bona  fidt  and  for  a  valuable  consideration,  and 
that  the  possession  of  the  vendor,  after  such  sale,  was  in  pur- 
suance of  some  agreement  not  inconsistent  with  honesty  in 
the  transaction,  hold  under  his  purchase  against  creditors. 
The  verdict  of  the  jury,  that  there  was  no  fraud  in  the  trans- 
action, was  therefore  sustained. 
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In  Fletcher  v*  Willard/  after  a  sale  the  vendor  retained 
possession  of  the  goods^  and  the  court  submitted  the  case  to 
the  jury  upon  the  question,  whether  there  vas  in  fisict  a  suffi- 
cient consideration  for  the  sale.  As  the  vendor  was  indebted 
to  the  vendee,  this  was  considered  a  sufficient  explanation  of 
the  continued  possession.  In  this  case,  as  in  others  which 
have  occurred  in  the  state  of 'Massachusetts,  possession  seems 
only  to  have  been  regarded  as  evidence  of  fraud,  and  as  such 
capable  of  being  accounted  for  by  any  circumstances  serving 
to  show  that  the  transaction  was  not  fraudulent  The  doctrine 
laid  down  by  Mr.  justice  Buller,  therefore,  in  Edwards  v. 
Harben,  and  which  was  adopted  in  the  case  of  Hamilton  v^ 
Russell,*  in  the  supreme  court  of  the  United  States  and  which 
has  been  generally  followed  in  this  country,  that  possession 
must  ^^  accompany  and  follow^'  the  sale,  does  not  prevail  in 
Massachusetts,  Possession  regarded  as  a  badge  of  fraud  is,^ 
to  establish  that  fact,  permitted  to  have  its  due  weight  with 
the  jury;  but  as  a  rule  of  policy  i|  is  not  considered  a  fraud  in 
law,  in  cases  where  the  sale  is  founded  upon  a  sufficient  coMh 
sideration. 

In  the  state  of  New  Yorki  the  oase  of  Sturtevant  v.  Ballend 
seemed  to  have  established  the  correct  doctrine.  Mr.  chief 
justice  Kent  stated  the  distinctions  which  in  point  of  law  jus- 
tified the  vendee  in  permitting  the  vendor  to  retain  possession 
of  goods  after  a  sale;  but  it  was  decided  that  in  other  cases 
possession  was  conclusive  evidence  of  fraud.  But  in  subse^ 
quent  oases  it  has  been  decided,  that  even  where  the  legal 
distinctions  stated  by  Mr.  chief  justice  Kent  were  not  appli- 
cable, possession  by  the  vendor  was  not  conclusive  evidence 
of  fraud. 

In  Bissel  t^  Hopkins,'  a  person  mortgaged  a  horse  and 
various  articles  of  pergonal  property  to  secure  a  debt,  but 
retained  possession  of  the  property  with  the  consent  of  the 
vendee,  in  order  to  settle  and  close  the  business  of  the  vendor 
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as  constable,  he  having  no  ether  horse;  and  also  retained  pos- 
session of  the  other  articles  to  carry  on  his  business.  It  was 
held  by  the  court  that  this  was  a  sufficient  explanation,  and 
that  the  possession  was.not  fraudulent  as  to  creditors. 

The  reasons  assigned  by  Mr.  chief  justice  Savage  for  the 
decision  of  the  court,  only  go  to  the  question  of  fraud  in  fact, 
and  have  no  relation  to  the  principle  in  question  as  a  rule  of 
policy.  «<The  property,**  he  said,  <<was  received  at  a  fair 
valuation.  The  donor  continued  in  possession;  but  no  person 
was  deceived  or  defrauded.  There  was  no  secrecy,  no  con- 
cealment, no  suit  pending,  till  several  months  afterwards.*' 
In  effect,  the  opinion  of  the  court  was  founded  upon  the  cir- 
cumstance that  the  consideration  of  the  sale  was  sufficient, 
and  that  it  was  convenient  for  the  vendor  to  retain  possession. 

The  revised  statutes  of  the  state  of  New  York  contain  the 
following  provision,  which  properly  understood  may  be  re- 
garded as  declaratory  of  the  common  law :  ^<  Every  sale  made 
by  a  vendor  of  goods  and  chatteb  in  his  possession  or  under 
his  control,  and  every  assignment  of  goods  and  chattels  by 
way  of  mortgage  or  security  or  upon  any  condition  whatever, 
unless  the  same  be  accompanied  by  an  immediate  delivery, 
and  be  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  things  sold,  mortgaged,  or  assigned,  shall  be 
presumed  to  be  fraudulent  and  void  as  against  the  creditors 
of  the  vendor,  or  .the  creditors  of  the  persons  making  such 
assignment,  or  subsequent  purchasers  in  good  faith;  and  shall 
be  conclusive  evidence  of  fraud,  unless  it  shall  be  made  to 
appear,  on  the  part  of  the  persons  claiming  under  such  sale  or 
assignment,  that  the  same  was  made  in  good  faith  and  with- 
out any  intent  to  defraud  such  creditors  or  purchasers.**^ 

It  was  also  provided^  that  <<the  question  of  fraudulent 
interest  in  all  cases  arising  under  the  provisions  of  this 
chapter,  shall  be  deemed  a  question  of  fact  and  not  of  law; 
nor  shall  any  conveyance  or  change  be  adjudged  fraudulent 

'  R.  S.  ptrt  3,  eh.  7,  tit  9,  ted.  5. 
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as  against  creditors  or  purchasers,  solely  on  the  ground  that  it 
was  not  founded  on  a  valuable  consideration.'^^ 

The  statute  involves  the  uncertainty  which  we  have  no- 
ticed, as  affecting  all  the  discussions  on  this  subject,  from  the 
use  of  the  same  language  in  application  to  different  objects 
for  which  it  was  the  intent  of  the  law  to  provide.  It  was  the 
design  of  the  law,  uno  ajfflatu,  to  provide  as  a  nile  of  policy, 
what  should  be  the  effect  of  continued  possession  by  the  ven- 
dor after  a  sale, on  a  sufficient  consideration;  and  as  a  rule  of 
evidence,  the  nature  of  the  presumption  resulting  from  a  fact 
inconsistent  with  the  ostensible  transaction;  but  the  conclud- 
ing member  of  the  section  by  which  it  is  implied  that  conti- 
nued possession  is  only  prima  facie  evidence  of  fraud,  has 
relation  to  the  enactment  as  a  rule  of  evidence,  and  cannot 
be  regarded  as  subverting  the  rule  of  policy,  which  is  appli- 
cable to  all  cases  of  continued  possession  not  within  the  estab- 
lished exceptions  of  the  law,  whether  the  sale  is  actually 
fraudulent  or  not. 

The  provisions  of  the  revised  statutes  have  been  considered 
in  numerous  cases. 

In  Collins  v.  Brush,'  a  bill  of  sale  was  given  of  a  pair  of 
burr  mill-stones  and  a  quantity  of  oak  timber.  It  was  held, 
that  the  vendee  could  not  recover  against  the  judgment<cre- 
ditor  who  had  taken  the  goods  on  execution,  and  that  although 
the  sale  was  upon  a  valuable  consideration,  no  sufficient  rea- 
son had  been  shown  for  the  continued  possession  of  property 
by  the  vendor.  In  this  case  the  articles  were  bulky  and  inca- 
pable of  immediate  removal,  but  as  three  or  four  months  had 
elapsed  after  the  sale,  it  was  held  fraudulent  and  void  as  to 
creditors. 

In  the  case  of  Gardner  v.  Adams,^  there  was  a  mortgage  of 
personal  property,  which  was  left  in  the  possession  of  the 
mortgagor  for  his  accommodation.  The  court  were  of  opi- 
nion, that  if  this  reason  was  sufficient,  it  would  avail  in  every 

*  Tit  3,  fleet  4.  '9  Wend.  R.  198.  •  19  Wend.  R.  297. 
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case,  and  that  thus  the  policy  of  the  statute  would  be  defeated, 
as  the  burden  of  proving  actual  fraud,  where  tb^re  had  been 
no  change  of  possession,  would  be  thrown  on  the  creditor. 

The  case  of  Doane  t;«  Eddy,i  was  an  action  of  trover  for  a 
mare,  which  had  been  mortgaged  to  the  plaintiff  to  indemnify 
him  for  having  become  surety  for  the  payment  of  a  note  by 
the  mortgagor.  The  mortgagor  was  to  retain  possession  of 
the  property,  and  to  use  the  same  in  a  prudent  and  discreet 
manner,  until  the  note  would  fall  due.  If  the  note  was  not 
paid,  the  plaintiff  was  authorized  to  take  the  property  into  bis 
possession  as  his  absolute  property.  The  property  was  taken, 
whilst  in  the  possession  of  the  plaintiff,  on  an  attachment  at 
the  suit  of  the  defendant. 

To  prove  the  sufficiency  of  the  consideration,  evidence  was 
offered  of  the  note;  and  that  the  plaintiff  became  surety,  and 
to  account  for  the  continued  possession  of  the  property  after 
the  sale,  it  was  shown,  that  (he  mortgagor  was  a  missionary 
preacher,  and  that  he  required  the  use  of  the  mare  to  enable 
him  to  pursue  his  vocation,  support  himself,  and  provide  the 
means  of  redeeming  the  property  mortgaged. 

Upon  the  question  whether  the  mortgage  was  fraudulent, 
as  against  creditors,  the  court  were  divided. 

Mr.  justice  Bronson  who  delivered  the  decision  of  the  court, 
was  of  opinion  that  the  excuse  for  non-delivery,  as  in  Grard- 
ner  v.  Adams,  amounted  to  no  more,  than  that  <<the  mortga- 
gor was  left  in  possession  for  his  accommodation.''  ^  If  this,'' 
said  the  learned  judge,  <<  should  be  held  a  sufficient  reason, 
the  legal  presumption  of  fraud,  arising  out  of  the  fact  that  the 
goods  were  not  delivered,  would  be  of  little  value.  It  would 
always  be  enough  for  a  man  to  produce  his  mortgage,  prove 
a  good  consideration,  and  show  that  the  possession  of  the  pro- 
perty was  necessary  to  the  business  or  occupation  of  the  ven- 
dor."   The  mortgage  was  therefore  held  to  be  fraudulent. 

Mr.  chief  justice  Nelson  dissented,  on  the  ground  that  the 

>  16  Wend.  R.  SStX 
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question  of  fraudulent  intent  was  a  question  of  fact^  which 
should  have  been  submitted  to  the  jury.  It  would  seem  that 
he  considered  the  only  question  to  be,  whether  the  sale  was 
fraudulent  in  fact,  not  whether  the  possession  of  the  property 
was  a  fraud  upon  the  policy  of  the  law. 

In  Randall  t;.  Cook^i  on  a  mortgage  of  two  horses,  the  only 
excuse  given  for  a  continued  possession  by  the  mortgagor, 
was,  that  he  wished  to  use  them.  On  the  trial,  the  question 
of  fraudulent  intent  was  submitted  to  the  jury,  who  sustained 
the  validity  of  the  mortgage.  On  a  motion  for  a  new  trial, 
the  court  were  of  opinion,  that  the  mere  absence  of  any  direct 
evidence  of  an  intent  to  defraud  creditors,  in  connexion  with 
proof  of  a  valuable  consideration,  was  not  sufficient  to  take  the 
case  out  of  the  statute.    A  new  trial,  therefore,  was  granted. 

The  case  of  Stoddard  v.  Bntler,>  in  the  court  of  errors,  was 
an  appeal  from  a  decree  of  the  chancellor,  by  which  an  abso- 
lute sale  of  personal  property  by  a  debtor  to  his  creditor,  was 
adjudged  fraudulent  and  void  under  the  statute,  as  against 
creditors.  The  decree  of  the  chancellor  was  founded  upon 
the  l^al  presumption  of  fraud,  arising  from  the  continuance 
in  possession  after  the  execution  of  the  absolute  bill  of  sale, 
as  well  as  upon  the  presumption  of  actual  fraud,  from  the 
fact  that  the  amount  of  property  assigned,  was,  at  its  fair 
value,  much  more  than  sufficient  to  pay  the  debt  due  to  the 
purchasers. 

At  the  time  of  the  sale,  the  vendor  was  constituted  agent  to 
sell  and  dispose  of  the  property,  for  cash  or  good  security, 
and  to  collect  the  notes  and  accounts^  and  the  purchasers 
agreed  to  pay  him  a  fair  compensation  for  his  services. 

Mr.  justice  Bronson  and  Mr.  justice  Cowen,  were  of  opi- 
nion that  there  was  in  this  case  a  strong  presumption  of  fraud 
in  fact,  and  they  considered  the  legal  presumption  of  fraud 
resulting  from  continued  possession,  as  wholly  unexplained. 

Opinions  were  delivered  by  certain  lay  members  of  the 

>  17  Wend.  R.  53.  •  90  Wead.  R.  507. 


Digitized  by  VjOOQ IC 


322       FSAUBULSKT  00KTXTAN0X8. 

court,  in  fayoor  of  the  yalidity  of  the  transaction,  bat  they 
seem  not  to  have  understood  the  true  foundation  of  the  rule 
which  requires  a  change  of  possession  to  accompany  and  fol- 
low the  sale;  and  they  treated  the  question  as  if  the  inquiry 
only  related  to  the  actual  good  faith  of  the  parties.  They 
considered  the  want  of  possession,  as  well  explained  by  the 
conyenience  of  the  individuals.  Mr.  senator  Verplanck  said, 
<<  If  there  be  positive  evidence  of  a  fair  and  full  consideration 
paid,  of  the  existence  of  reasonable  motives  for  not  requiring 
delivery,  such  as  may  and  do  sway  honest  men — ^for  instance, 
filial  or  parental  or  brotherly  affection,  or  the  convenience 
and  usage  of  business,  together  with  that  publicity  which  ex« 
dudes  the  idea  of  intended  evasion  of  law,  or  holding  out 
(iedse  credit — all  the  requisitions  of  the  statute  seem  to  me  to 
be  fully  complied  with,  in  the  strictest  agreement  with  its  let- 
ter, and  in  perfect  conformity  with  its  spirit,  intention  and 
policy.''  The  court  of  errors  being  equally  divided,  the  de- 
cree of  the  chancellor  was  affirmed. 

The  subject  again  came  before  the  court  of  errors,  in  the 
case  of  Smith  &  Hoe  v.  Acker.^ 

The  question  arose  upon  the  mortgage  of  a  printing-press. 
It  was  stipulated,  that  until  default  in  payment  the  mortgagor 
should  reipain  in  possession  of  the  property,  and  in  the  full 
and  free  enjoyment  of  it.  In  the  supreme  court  it  was  decided 
that  the  mortgage,  was  fraudulent,  as  it  was  unaccompanied 
by  an  immediate  delivery,  and  not  followed  by  an  actual  and 
continued  change  of  possession,  and  because  no  sufficient 
reason  in  the  law  was  shown  for  not  delivering  possession. 
On  a  writ  of  error,  the  decision  of  the  supreme  court  was 
reversed. 

From  the  discussions  of  the  several  senators  who  delivered 
opinions  in  &vour  of  a  reversal  of  the  judgment  of  the  su- 
preme court,  it  is  very  evident  that  they  considered  every  sale 
as  valid  which  was  founded  upon  a  valuable  consideration, 

•  33  Wend.  R. 
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notwithstanding  a  continued  possession  in  the  vendor^  unless 
the  possession  was  shown  to  be  retained  for  a  fraudulent 
purpose. 

The  design  of  the  statute  in  requiring  possession  to  follow 
the  sale,  and  in  founding  a  presumption  of  fraud  upon  posses^ 
sion  which  should  be  conclusiye,  except  in  special  cases^  was 
supposed  to  be  to  throw  the  anusprobandi  upon  the  persons 
claiming  under  the  sale  or  mortgage,  and  to  require  them  to 
prove,  not  only  that  the  transaction  was  in  good  faith,  for 
good  and  yaluable  consideration,  but  also  such  circumstances 
of  <<  publicity,  reasonableness  as  to  amount,  time,  value,  and 
quantity  of  property,  difficulty  or  inconyenience  of  removal, 
advantages  of  allowing  it  to  remain,  or  other  circumstances 
agreeable  with  the  ordinary  course  of  business  and  fiilr  deal- 
ing, as  shall  rebut  the  presumption  of  fraud,  and  satisfy  the 
jury  that  there  was  not  any  intent  to  defraud,  hinder,  or  delay 
creditors.*** 

Mr.  senator  Verplanck  said:  **A  valuable  and  adequate 
consideration,  when  satisfactorily  proved,  affords  a  strong  vin- 
dication of  good  faith,  but  still  this  alone  may  not  be  incon- 
sistent  with  the  pauible  existence  of  a  collusive  design  to 
impose  upon  others."*  He  considered  it  necessary  when  the 
vendor  retained  possession,  that  there  idiould  be  evidence  of 
some  fact  inconsistent  with  that  intent 

The  senator  entirely  mistook  the^ipresumption  of  the  law. 
When  the  sale  is  founded  upon  a  good  consideration,  there  is 
no  presumption  of  an  ulterior  purpose,  by  a  sale  otherwise 
honest,  to  defraud  a  creditor  or  purchaser.  The  rule  which 
makes  possession  in  such  cases  technically  fraudulent,  is  a 
conclusion  of  law  founded  upon  policy,  and  when  that  rule  is 
abandoned  it  is  quite  absurd  to  require  the  parties  to  show, 
that  they  were  influenced  by  motives  of  convenience  in  per- 
mitting  the  possession  to  remain  unchanged.  If  the  conside- 
ration is  shown  to  be  sufficient,  there  is  no  presumption  of 
actual  fraud. 

•  33  Wend.  R.  6S0.  •  Ik  679. 
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The  judgment  of  the  sopreme  court  was  reyersed,  against 
the  opinion  of  the  chancellor. 

The  case  of  Butler  v.  Van  Wycki  arose  upon  a  mortgage 
of  personal  property^  without  any  removal  or  actual  delivery. 
At  the  trial,  the  court  thought  as  there  was  no  change  of  pos- 
session,  the  mortgage  was  invalid  as  against  an  execution 
creditor. 

Mr.  justice  Cowen,  on  a  motion  for  a  new  trial,  said,  that 
the  case  of  Smith  t^.  Acker  seemed  to  him  to  have  struck  from 
existence  the  rules  cited  from  Twyne's  case,  and  all  the  deci- 
sions following  them,  and  that  the  question  was  now  substan- 
tially reduced  to  one  of  actual  mental  fraud,  to  be  finally 
disposed  of  by  the  jury.  A  majority  of  the  court  were 
therefore  of  opinion,  that  a  new  trial  idiould  be  granted. 

Mr.  justice  Bronson  dissented  from  the  judgment  of  the 
court,  not  feeling  himself  bound  by  a  precedent,  where,  as  in 
Smith  V.  Acker,  it  had  been  announced  by  the  senator  who 
delivered  the  prevailing  opinion,  that  it  directly  conflicted 
with  the  whole  course  of  decisions  of  the  supreme  court  upon 
the  principal  question. 

The  case  of  Hanford  v.  Artcher*  distinctly  shows  that  sub- 
stantially, under  the  rule  established  by  the  court  of  errors,  the 
question  is  narrowed  to  the  sufficiency  of  the  consideration. 

The  goods  in  this  case  remained  in  the  possession  of  the 
vendor,  who  acted  i^  agent  or  clerk  for  the  vendee  to  sell  and 
dispose  of  theuL 

On  the  trial,  the  court  submitted  to  the  jury  the  question 
whether  any  good  reason  had  been  shown  for  non-delivery, 
and  the  want  of  an  actual  and  continued  change  of  possession. 

A  new  trial  was  denied  by  the  supreme  court,  and  a  writ 
of  error  was  brought  to  the  court  of  errors.  The  court  were 
of  opinion,  that  the  judge  erred  in  limiting  the  jury  to  the 
mere  inquiry  whether  there  was  any  sufficient  excuse  why 
possession  had  not  been  changed.    They  were  of  opinion,  as 

'  1  HiU  43a  Mbid.  347;  4  ibid.  371. 


Digitized  by  LjOOQ IC 


DE8TSUCTI0N  09  EVIDENOS  OF  TITLX.   325 

it  would  appear  from  the  discussions  in  the  case,  that  the 
bona  fides  of  the  whole  transaction  ought  to  have  been  sub- 
mitted to  the  jury. 

According  to  the  judgment  of  the  court  of  errors  therefore, 
the  jury  must  have  sustained  the  validity  of  the  sale,  if  they 
had  found  that  it  was  made  upon  a  valuable  consideration. 

In  a  recent  case,  Vance  v\  Phillips,^  it  is  conceded  by  the 
supreme  court,  that  the  question  of  fraud  in  cases  of  the 
above  character  is  to  be  submitted  to  the  jury;  but  the  right 
and  duty  of  the  court  to  grant  a  new  trial  is  asserted,  ^  where 
the  jury  fall  into  error  on  a  question  of  fraud/'  <<  Thus,** 
says  Mr.  justice  Bronson,  <<  the  road  to  justice  may  be  longer, 
and  consequently  more  expensive  than  it  was  before;  but  it 
ends  at  the  same  place.** 


ART.  VI.— DESTRUCTION  OF  EVIDENCE  OF  TITLE. 

< 
WHETHBR    THE    CANCELLATION    OF    A    DEED    OF    LAND    BT 
AGREEMENT  OF  THE  PARTIES  REVESTS  THE  TITLE  IN  THE 
GRANTOR. 

Where  an  estate  takes  effect  by  livery  of  seisin,  there  is 
an  actual  investiture,  which  can  only  be  departed  with  by 
some  act  or  conveyance  having  the  same  efficacy  and  pro^ 
ducing  the  same  result  as  the  means  by  which  the  title  was 
created.  <<  Where  a  thing,**  says  chief  baron  Gilbertyi  <^lie8 
in  livery,  a  deed  formerly  sealed  may  be  given  in  evidence 
relating  to  it,  though  the  seal  be  afterwards  torn  off;  for  the 
interest  passed  by  the  act  of  livery  that  invests  the  property 

<6HinR.433.  *UwofEfldeaeellO. 
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with  the  po88e«ioD|  and  the  possession  that  was  once  trans- 
ferred by  the  Jieed,  doth  not  return  back  again,  though  the 
deed  was  cancelled;  and  the  deed  is  only  evidence  of  trans- 
ferring possession/'  &c^  <<  So  if  the  conveyance  was  made 
by  lease  and  release,  the  uses  were  once  executed  by  the  sta- 
tute, and  they  do  not  return  back  again  by  cancelling  the 
deed.''  But  the  law  is  otherwise  where  the  title  does  not 
take  effect  by  a  transmutation  of  possession,  and  it  would 
seem  that  the  cancellation  of  a  deed  with  the  intent  that  the 
estate  shall  revest  in  him,  will  create  an  equitable  estate  in  the 
grantor,  which  will  be  an  absolute  estate  as  against  the 
grantee  and  all  parties  having  notice. 

In  the  case  of  the  Conmionwealth  v.  Dudley,^  A.  being 
seised  and  possessed  of  land  purchased  by  him  of  R,  by  a 
deed  duly  executed  but  not  recorded,  contracted  to  sell  the 
land  to  C,  and  for  that  purpose  cancelled  B.'s  deed,  who 
thereupon  at  A.'s  request  made  a  new  conveyance  to  C,  and 
it  was  held  that  C.'s  title  was  valid. 

But  in  the  case  of  Marshall  v.  Fisk,  it  had  been  previously 
holden  that  the  cancelling  of  a  deed  by  the  grantor,  with  the 
consent  of  the  grantee,  and  a  second  conveyance  to  a  third 
person  having  knowledge  of  the  previous  conveyance,  should 
not  defeat  an  immediate  attachment  made  by  a  creditor  of  the 
first  grantee.  Although  as  between  the  parties,  the  cancella- 
tion of  the  deed  would  have  been  sufficient  to  revest  the  title 
in  equity,  such  an  interest  could  not  avail  against  a  creditor 
who  had  acquired  a  lien  before  the  evidence  of  title  was 
destroyed. 

The  question,  what  effect  the  cancellation  of  a  deed  shall 
have,  has  usually  arisen  in  cases  where  the  rasing  or  destruc- 
tion of  the  deed  has  been  the  act  of  the  party  claiming  under 
it.  In  such  cases,  the  party  claiming  under  the  deed  could 
not  upon  obvious  principles  maintain  an  action  upon  it,  or 
offer  the  deed  in  evidence. 

>  10  Mail.  R.  403. 
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In  an  action  on  a  bond,  it  was  thus  resolved  in  Pigott's 
case.-i  «  When  any  deed  is  altered  in  a  point  material  by  the 
plaintiff  himself  or  by  any  stranger,  without  the  privity  of  the 
obligee,  be  it  by  interlineation,  addition,  rasing,  or  by  draw- 
ing of  a  pen  through  a  line,  or  through  the  midst  of  any  ma- 
terial word,  the  deed  thereby  becomes  void*''  <<  So  if  the 
obligee  alters  the  deed  by  any  of  the  said  ways,  although  it 
is  in  words  not  material,  yet  the  deed  is  void;  but  if  a  stranger 
without  his  privity  alters  the  deed  by  any  of  the  said  ways, 
in  any  point  not  material,  it  shall  not  avoid  the  deed.'' 

In  Shepherd's  Touchstone^  it  is  said:  <<  If  the  alteration  be 
made  by  the  party  himself  that  o  wneth  the  deed,  albeit  it  be 
in  a  place  not  material,  and  that  it  tend  to  the  advantage  of 
the  other  party  and  his  own  disadvantage,  yet  the  deed  is 
thereby  become  void."  But  these  authorities  are  applicable 
only  to  executory  interests  created  by  deed,  and  to  cases 
where  the  party  by  his  unlawful  act  has  vitiated  the  evidence 
of  his  title. 

In  the  case  of  Bolton  v.  The  Bishop  of  Carlisle,'  the  dedm- 
ration  set  forth  a  conveyance,  and  stated  that  a  release  oa 
which  the  plaintiff's  right  to  a  presentation  depended,  was 
cancelled  by  the  seal  of  the  releasor  being  taken  off  and  des- 
troyed, or  lost  with  a  profert  of  the  residue,  and  it  was  h^den 
to  be  good  pleading,  and  that  the  title  being  once  vested  was 
not  revested  by  the  cancelling  of  the  deed.  Lord  diief  justice 
Eyre  said :  ^  I  hold  clearly  that  the  cancelling  a  deed  will  not 
divest  property  which  has  once  vested  by  transmutation  of 
possession,  and  I  would  go  farther  and  say  that  the  law  is  the 
same  with  respect  to  things  which  lie  in  grant"  To  prove 
the  grant,  his  lordship  said  the  best  evidence  must  be  pro- 
duced, which  was  the  deed,  but  if  that  be  destroyed,  or  if  it 
be  lost  by  accident,  other  evidence  may  be  received  to  show 
that  the  thing  was  once  granted.  But  though  this  is  undoubt- 
edly true  when  the  deed  has  been  destroyed  or  cancelled 
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without  the  jGetiilt  of  the  party,  and  secondary  evidence  is  in 
such  a  case  admissible,  it  is  otherwise  when  the  deed  has 
been  rased  or  destroyed  by  the  party  daiming  under  it  The 
deed  itself  would  be  inadmissible,  and  no  secondary  evidence 
could  be  received,  when  the  party  was  prevented  by  his  own 
misconduct  from  exhibiting  the  deeds  on  which  his  title 
depended. 

Where  the  deed  had  taken  effect  by  transmutation  of  pos- 
session, it  would  be  sufficient  for  the  party  to  vindicate  his 
possession,  by  showing  that  such  an  estate  vested  in  him  as 
could  not  be  divested  by  the  destruction  of  the  deed« 

From  the  case  of  Miller  t;.  Manwaring'  it  appears,  that 
where  an  estate  may  not  have  an  essence  without  a  deed, 
that  is,  where  the  deed  is  executory,  if  it  is  rased  after  delivery, 
it  determines  the  estate  and  makes  it  void.  It  was  held  how- 
ever, in  that  case,  that  a  lease  for  years  might  have  existence 
without  a  deed,  although  Croke  argued  that  as  the  lease  only 
existed  by  deed,  it  was  a  contract  by  deed.  Two  of  the 
judges  held,  that  although  the  deed  was  void  the  lease 
remained* 

But  a  different  principle  is  applicable  to  cases  where  the 
deed  is  not  destroyed  wrongfully,  but  the  deed  which  is  the 
evidence  of  title  is  cancelled  by  agreement  of  the  parties  with 
the  intention  of  revesting  the  estate.  When  the  title  has 
vested  by  a  transmutation  of  possession,  and  the  effect  of  the 
deed  before  it  was  cancelled  was  to  create  a  perfect  legal 
estate,  the  cancellation  of  the  deed  cannot  revest  the  grantor 
with  the  title  at  law,  but  it  will  create  an  equitable  interest; 
and  when  the  interest  created  by  the  deed  was  merely  equi- 
table, the  cancellation  will  have  the  effect  to  restore  the  title 
to  the  grantor. 

In  all  cases,  even  where  the  effect  of  the  agreement  is  not 
to  revest  the  estate,  the  cancellation  of  the  deed  must  operate 
to  extinguish  every  claim  of  interest  as  against  a  grantor  in 

'  Cra  Ja«.  399. 
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possession,  whose  title  is  sustained  by  conveyances  from  all 
parties,  shown  to  have  had  a  title  to  the  property.' 

In  the  case  of  Farrar  t;.  Farrar^i  the  doctrine  of  the  case  of 
the  Commonwealth  v.  Dudley  was  recognised,  and  the  court 
expressed  the  opinion,  that  the  ground  on  which  that  and 
other  similar  decisions  is  to  be  supported  is,  <<that  the  grantee 
having  voluntarily  and  without  any  misapprehension  or  mis- 
take, consented  to  the  destruction  of  the  deed  with  a  view  to 
revest  the  title,  neither  he  nor  any  person  claiming  by  a  title 
subsequently  derived  from  him,  is  to  be  permitted  to  show  the 
contents  of  the  deed  so  destroyed  by  parol  evidence.''  So  that 
in  fact,  there  being  no  competent  evidence  that  the  land  ever 
passed,  the  title  is  to  be  considered  as  having  always  remained 
in  the  grantor.  The  exclusion  of  parol  evidence,  when 
offered  by  the  party  who  has  consented  to  the  destruction  of 
the  deed,  or  by  those  who  claim  under  him,  is  perfectly  con- 
sistent with  the  principles  which  govern  this  subject. 

As  a  title  to  land  can  only  be  acquired  by  deed,  parol  evi- 
dence cannot  be  offered  until  a  sufficient  foundation  is  shown 
for  the  introduction  of  secondary  evidence;  but  the  party  can- 
not prove  the  agreement  for  the  destruction  of  the  deed,  with 
a  view  to  the  revesting  of  the  estate,  without  showing  that  he 
is  precluded  by  his  agreement  from  setting  up  his  title.  If  he 
has  voluntarily  destroyed  his  own  deed,  the  court  will  not  aid 
him  by  admitting  inferior  evidence,  especially  if  it  appears 
that  the  secondary  evidence  is  offered  to  establish  a  title 
which  cannot  be  maintained  in  good  faith. 

In  the  Commonwealth  v.  Dudley  it  could  not  have  been 
maintained  by  the  court,  that  the  cancelling  of  the  deed  by 
its  own  operation  retransferred  the  title.  If  the  deed  had 
been  recorded,  the  record  itself  would  have  constituted  evi- 
dence the  sufficiency  of  which  could  not  have  been  denied, 
but  as  the  deed  was  not  recorded,  for  the  want  of  competent 

>  4  New  Hmmptbire  R.  191. 
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eyidence  to  establish  the  legal  estate,  the  equitable  title  pre- 
vailed. 

The  case  of  Jackson  v.  Chase^  is  perfectly  consistent  with 
this  view  of  the  subject  The  grantor  of  land  had  received 
from  his  grantee  a  mortgage  of  the  premises,  and  so  became 
invested  with  the  legal  title.  Afterwards  it  was  agreed  to 
cancel  their  respective  deeds,  and  the  grantee  gave  back  the 
original  deed  which  was  cancelled,  and  the  mortgage  deed 
was  also  returned  to  the  grantee  to  be  cancelled.  It  was 
held  by  the  court,  that  the  mere  cancelling  of  the  deeds  did 
not  divest  property  which  had  once  vested  by  transmutation 
of  possession,  and  that  parties  who  held  under  a  subsequent 
conveyance  from  the  grantor,  took  only  the  title  which  he  de- 
rived under  the  mortgage  to  him  which  had  been  cancelled. 
But  though  the  formal  title  was  thus  traced  under  the  mort- 
gage deed,  an  absolute  estate  both  equitable  and  legal  was 
derived  under  it,  for  neither  the  original  grantee  nor  any 
parties  claiming  under  him  could  set  up  the  cancelled  deed, 
and  the  same  result  would  have  followed  even  if  there  had 
been  no  mortgage  or  other  conveyance. 

In  Holbrook  v.  Tirrel,*  a  tenant  in  common  of  certain  land 
conveyed  the  same  to  his  co-tenant  by  a  deed  which  was 
never  recorded,  though  the  grantee  held  possession  of  the 
land  under  it.  Afterwards  the  grantee  sold  the  land  to  Tirrel, 
and  gave  up  the  deed  under  which  he  held  to  the  grantor, 
and  had  it  cancelled.  The  grantor  made  a  new  deed  of  the 
land  to  Tirrel,  which  was  recorded.  The  land  was  subse- 
quently set  off  on  execution  to  a  creditor  of  the  original 
grantee,  but  it  was  held  that  the  title  of  Tirrel  should  prevail. 
Parker  c.  j.,  was  of  opinion,  that  the  mere  cancellation  of  the 
deed,  under  which  one  holds  title  to  real  estate,  does  not 
divest  the  title  or  revest  it  in  the  grantor,  but  that  the  original 
grantor  had  a  legal  right  to  convey,  his  former  deed  not  being 
recorded,  and  that  the  respondent  Tirrel  might  be  considered 

<  3  Johns.  R.  83.  •  9  Pick.  R.  105. 
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a  subsequent  purchaser  for  a  valuable  consideration  without 
fraucL 

The  principles  laid  down  in  the  case  of  Commonwealth  v. 
Dudley  were  recognised  by  the  learned  judge,  and  the  case 
was  distinguished  from  that  of  Marshall  v.  Fisk,  where  the 
object  of  cancelling  the  deed  was  fraudulent  as  against  an 
attaching  creditor. 

The  effect  of  the  decision  was,  that  where  the  parties  had 
entered  into  an  agreement  to  revest  a  titie  by  cancelling  the 
deeds  by  which  it  was  created,  the  grantee  and  all  persons 
claiming  under  him  were  precluded  from  setting  up  the  deeds. 

Although  the  case  of  Botsford  v.  Morehouse^  recognises 
the  doctrine,  that  land  once  conveyed  cannot  be  retransferred 
by  a  destruction  of  the  conveyance,  but  a  deed  executed  with 
all  legal  solemnities  is  as  requisite  for  this  purpose  as  if  the 
evidence  had  not  been  destroyed,  in  the  subsequent  case  of 
Gilbert  t;.  Bulkley,'  where  the  deed  had  been  cancelled  by 
agreement  of  the  parties,  it  was  held  that  the  grantee  could 
never  substantiate  any  claim  to  the  property;  and  that  the 
equitable  title  was  in  the  grantor,  to  which  he  could. at  plea- 
sure superadd  the  legal  title  by  resorting  to  a  court  of 
chancery. 


ART.  VII.— SPECIFIC  PERFORMANCE. 

Rights  acquired  under  contracts  are  absolute.  The  parties 
contracting  may  enforce  them  absolutely ;  and  courts  which 
entertain  remedial  jurisdiction,  whether  at  law  or  in  equity, 
never  proceed  upon  the  principle  that  any  thing  less  than  all 

'  4  Conn.  R.  550.  «  5  Conn.  R.  962. 
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the  benefits  of  a  contract,  can  be  given  by  way  of  compensa- 
tion for  its  performance. 

In  equity,  specific  performance  of  a  contract  is  decreed 
upon  the  ground  that  courts  of  lav  cannot  carry  the  contract 
into  full  effect 

In  many  cases  of  executory  contracts,  the  subject  matter  of 
the  agreement  is  not  the  enjoyment  of  any  particular  thing  in 
speeity  but  the  parties  contract  in  relation  to  Talues,  or  in  rela- 
tion to  commodities,  which  have  a  fixed  and  settled  value,  for 
which  they  are  procurable.  Damages  at  law  aflbrd  adequate 
redress  for  the  breach  of  such  contracts,  and  courts  of  equity 
pould  aflbrd  no  other  than  pecuniary  compensation  for  their 
non-performance.  In  these  cases,  courts  of  equity  refuse  to 
take  jurisdiction,  not  because- the  party  beneficially  interested 
is  not  entitled  to  demand  actual  performance,  but  upon  the 
ground  that  courts  of  law  furnish  appropriate  redress  for 
their  violation. 

Where  damages  at  law  do  not  afford  the  adequate  remedy 
for  the  breach  of  a  contract  relating  to  personal  property,  spe- 
cific performance  will  be  decreed  in  equity  in  cases  where 
the  jurisdiction  of  the  court  can  be  exercised. 

In  the  case  of  the  Duke  of  Somerset  v.  Cookson,^  specific 
performance  was  decreed,  on  the  ground  that  the  law  was 
defective  in  not  restoring  property  again  in  specie,  and  the 
defendant  was  decreed  to  restore  an  altar  piece,  to  which  a 
peculiar  value  was  attached. 

So,  where  from  the  nature  of  a  contract  the  damage  which 
might  be  recovered  at  law  would  be  merely  conjectural,  a 
court  of  equity  will  decree  specific  performance. 

Where  there  was  a  contract  for  the  sale  of  eight  hundred 
tons  of  iron,'  to  be  paid  for  in  a  certain  number  of  years  by 
instalments,  a  specific  performance  was  decreed,  on  the  ground 
that  there  could  be  no  adequate  compensation  in  damages  at 

•  3  P.  Wini.  390. 
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law;  for  the  profit  of  the  contract  being  to  depend  upon  future 
events,  could  not  be  correctly  estimated  in  damages  where 
the  calculation  must  proceed  upon  conjecture. 

The  cases  in  which  courts  of  equity  have  refused  to  exer- 
cise their  peculiar  jurisdiction,  because  the  contract  was  not 
sufficiently  definite  for  their  action,  recognise  the  princi{>le, 
that  the  party  is  entitled  to  the  aid  of  the  court,  whenever  the 
contract  is  of  such  a  character  as  to  admit  of  execution.  In 
certain  contracts  for  building,  the  court  has  refused  to  inter- 
pose. 

In  Errington  t^.  Aynesley,i  on  a  bill  demanding  the  execu- 
tion of  a  contract  for  building  a  bridge,  lord  Eenyon,  master 
of  the  rolls,  said  that  a  specific  performance  was  only  decreed 
when  the  party  wants  the  thing  in  specie,  and  cannot  have  it 
in  any  other  way,  and  that  there  was  no  case  of  a  specific 
performance  decreed  of  an  agreement  to  build  a  house,  be- 
cause if  A.  will  not  do  it,  B.  may. 

In  Flint  v.  Brandon,^  where  the  defendant  had  covenanted 
to  make  good  a  gravel  pit,  specific  performance  was  refused 
upon  the  same  principle.  In  an  action  at  law,  the  amount 
which  it  might  cost  to  fill  up  the  pit,  would  be  the  damages 
which  the  plaintiff  would  be  entitled  to  recover.  The  master 
df  the  rolls  said:  ^  In  some  respects  the  legal  remedy  is  tetter 
*  than  any  which  the  court  of  chancery  can  give.'* 

In  these  cases,  it  was  not  material  that  the  contract  should 
be  executed  by  the  party  who  had  entered  into  the  covenant. 
If  the  court  had  interposed,  it  would  have  been  by  a  decree 
operating  upon  the  person.  A  specific  execution  of  the  ad 
which  the  defendant  had  covenanted  to  perform,  would  be 
secured  by  a  decree  against  the  party  for  damages  on  an  issue, 
where  upon  the  trial  the  inquiry  must  have  been,  what  would 
be  the  sum  necessary  to  carry  the  agreement  into  effect 

In  the  case  of  the  City  of  London  v,  Nash,^  the  defendant 
had  covenanted  on  a  building  lease,  to  build  certain  bouses 

>3B.C.C.343.  •8Ves.R.163.  •3Atk.R.513. 
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anew,  but  instead  of  executing  his  covenant  according  to  its 
terms,  be  bad  proceeded  to  repair  some  and  rebuild  otbers,  at 
a  considerable  expense.  Although  the  plaintiff  had  evaded 
the  performance  of  his  covenant,  specific  performance  was 
not  decreed,  because  it  would  be  attended  with  great  loss  and 
hardship  to  one  of  the  parties,  and  on  the  ground  that  it  would 
be  no  service  to  the  city  of  London,  to  make  such  a  decree, 
for  all  they  wanted  was  to  be  compensated  in  damages. 

It  is  very  obvious  that  this  case  would  have  presented  itself 
in  a  very  different  aspect,  if  the  plaintiffs  had  sibught  the  aid 
of  the  court  before  the  defendant  had  repaired  the  houses;  but 
as  the  application  was  delayed  imtil  great  expense  had  been 
incurred,  the  court  directed  an  issue  to  ascertain  the  damages. 

In  cases,  where  one  man  contracts  to  execute  a  particular 
thing  which  may  as  well  be  performed  by  another,  there  is 
certainly  no  occasion  for  invoking  the  aid  of  the  extraordinary 
jurisdiction  of  the  court  of  chancery.  Such  cases  rest  upon 
the  same  principle  as  covenants  to  transfer  stock,  in  respect 
to  which  lord  chancellor  Parker  said,i  that  a  court  of  equity 
ought  not  to  execute  any  contracts,  but  leave  them  to  law,  for 
there  could  be  no  difference  between  one  man's  stock  and 
another's,  though  it  was  different  in  respect  to  land.  If  the 
court  of  chancery  should  interfere  to  compel  a  party  to  exe- 
cute such  a  contract,  the  decree  would  not  operate  upon  a 
thing  in  specie,  it  would  be  merely  personal,  and  therefore 
not  according  to  the  course  of  the  court 

A  party  to  a  contract  is  entitled  to  all  the  benefits'  secured 
by  its  provisions.  In  an  action  at  law,  he  will  recover  com- 
pensation for  its  breach,  and  in  many  cases  such  a  compensa- 
tion is  equivalent  to  performance;  but  where  from  the  nature 
of  the  agreement  it  is  not  an  equivalent,  a  court  of  chancery 
secures  to  a  party  absolute  performance.  In  all  cases  where 
the  agreement  is  not  inequitable,  a  party  entitled  under  it,  will 
receive  the  aid  of  the  court  of  chancery,  if  law  does  not  afford 

'  Cad  «.  Ratter,  1  P.  Wmi.  570. 
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an  adequate  remedy;  and  neither  at  law  nor  in  equity,  is  the 
principle  ever  recognised  that  compensation,  which  is  less 
valuable  than  specific  performance,  may  be  made  for  the 
breach  of  a  contract 

A  specific  performance  of  a  contract  cannot  be  considered 
a  matter  of  course,  because  there  may  be  many  considerations 
which  ought  to  influence  the-discretion  of  the  court;  but  when 
the  contract  is  a  fair  one,  although  a  court  of  equity  may  not 
interpose,  the  plaintiff  will  be  entitled  to  recover  damages, 
which  are  equivalent  to  specific  performance.  A  case  which 
displays  the  rule  which  governs  the  discretion  of  the  court,  is 
Faine  v.  Brown,*  decided  by  lord  Hardwicke  in  1750.  A  per- 
son owned  a  small  estate  which  had  been  left  to  him  by  will, 
on  condition  that  if  he  sold  it  in  twenty-five  years,  half  the 
purchase  money  should  go  to  his  brother.  He  agreed  in 
writing  to  sell  it,  and  afterwards  refused  to  carry  that  agree- 
ment into  execution,  on  the  pretence  that  he  was  intoxicated 
with  liquor  at  the  time.  A  bill  was  brought  to  compel  execu- 
tion of  the  agreement,  and  lord  Hardwicke  sdd,  that  without 
the  other  circumstances  of  the  case,  the  hardship  alone  of 
losing  half  of  the  purchase  money,  if  carried  into  execution, 
was  sufficient  to  determine  the  discretion  of  the  court  not  to 
interfere,  but  to  leave  them  to  law. 

If  the  court  in  this  case  had  decreed  a  specific  performance, 
it  would  have  caused  a  great  loss  to  the  defendant,  without 
any  correspondent  advantage  to  the  plaintiff.  A  court  of  law 
would  give  the  party  the  full  benefit  of  his  agreement  in  an 
action  for  damages.  The  refusal  of  the  court  of  equity  to  in- 
terfere, was  designed  to  prevent  an  injury  which  was  inde- 
pendent of  the  contract.  Notwithstanding  the  suggestion  of 
Mr.  chancellor  Kent,  the  case  is  not  the  same  in  principle  as 
if  the  party,  without  being  subject  to  any  such  onerous  condi- 
tion, had  sold  for  half  the  value;  for  in  that  case,  by  the  terms 
of  the  contract,  the  loss  of  one  party  would  have  been  attend- 
ed by  a  correspondent  gain^to  another.* 

'  Cited  in  Ranmden  o.  Hylton,  3  Vm.  R.  304.  «  6  John.  Ch.  R.  33a 
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The  cases  in  which  courts  of  equity  have  refused  to  enforce 
a  decree  for  specific  performance,  on  the  ground  of  inadequacy 
of  consideration,  proceed  upon  the  idea  that  where  there  is 
inequality  of  price,  or  where  the  bargain  is  unreasonable,  the 
party  is  aflfected  by  suspicion,  although  there  may  be  no  evi- 
dence of  actual  fraud,  surprise  or  mistake. 

It  would  seem,  that  even  in  those  cases  where  a  specific 
performance  has  been  refused  on  the  ground  of  suspicion 
resulting  from  inequality,  if  the  transaction  is  shown  to  be 
perfectly  fair  and  free  from  suspicion  on  a  trial  at  law,  the 
plaintiff*  will  be  entitled  to  the  same  measure  of  damages,  as 
if  the  terms  of  the  bargain  had  been  equal. 

In  the  case  of  Day  v.  Newman^i  before  lord  Alvanley,  there 
was  an  agreement  in  writing  for  the  purchase  of  an  estate  for 
£20,000,  which  was  proved  not  to  be  worth  more  than 
£  10,000.  The  bill  for  a  specific  performance  was  brought 
by  the  vendor,  and  the  object  sought  to  be  attained  by  the 
decree  was  the  payment  of  the  purchase  money.  As  a  resort 
to  an  action  at  law  furnished  an  appropriate  and  adequate 
remedy,  his  lordship  very  properly  decided  not  to  decree  a 
specific  performance.  Notwithstanding  the  inadequacy  of 
price,  the  damages  to  be  recovered  would  be  the  same  as  if 
the  agreement  had  been  equal,  if  on  the  trial  the  transaction 
was  shown  to  be  fair  and  honest. 

Wherever  there  is  great  inadequacy  of  price,  such  as  lord 
Alvanley  in  the  above  case  said  would  raise  a  strong  pre- 
sumption of  unfairness,  a  court  of  equity  would  not,  even  in 
a  case  where  the  aid  of  the  court  was  necessary,  interpose 
without  referring  the  case  to  a  jury. 

In  relation  to  specific  performance,  courts  of  equity  adopt 
the  same  rule  which  governs  their  action  in  reference  to  in- 
junctions for  the  protection  of  patent  rights,  which,  though 
prima  facie  valid,  must  be  established  on  a  trial  at  law,  before 
a  court  of  equity  will  interpose  for  their  protection.    If  on  an 

•  2  Cox  77. 
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issue  ordered  by  the  coort,  the  fairness  of  an  agreement  is 
sustained,  it  would  seem,  that  upon  principle,  a  court  of  equity 
would  never  refuse  to  carry  it  into  effect,  in  a  case  proper  for 
the  jurisdiction  of  the  court. 

In  most  of  the  cases  where  inadequacy  of  price  has  been 
considered  a  sufficient  reason  for  the  refusal  of  a  court  of 
equity  to  decree  specific  performance,  the  terms  of  the  bargain 
have  been  such  as  to  create  a  strong  presumption  of  fraud. 

In  Barnadiston  v.  Lingwood,i  lord  Hardwicke  said,  that  in 
a  case  of  a  hard  bargain  that  was  executory  only,  the  constant 
rule  of  the  court  was,  not  to  carry  it  into  execution.  In  Bax- 
ter V.  Lister,'  he  said  that  nothing  was  better  established  in 
chancery,  than  that  every  agreement  or  contract  of  sale  ought 
to  be  certain,  fair  and  just  in  all  its  parts;  and  if  any  of  those 
ingredients  were  wanting  in  the  case,  the  court  would  not 
decree  a  specific  performance. 

It  is  equally  true,  that  if  in  an  action  at  law,  an  agreement 
upon  which  it  was  founded  was  not  shown  to  be  fair  and  just 
in  all  its  parts,  there  could  be  no  recovery. 

If  in  an  action  at  law,  on  the  contract  of  which  a  specific 
execution  was  sought  in  Baxter  v.  Lister,  the  jury  were  not 
satisfied  that  the  transaction  was  fair,  the  verdict  would  have 
been  in  favour  of  the  defendant.  The  question  would^not 
have  been,  what  amount  of  damages  the  plaintiff  was  entitled 
to  recover,  but  whether  the  contract  itself  was  valid.  If  on 
a  trial  at  law,  it  appeared  that  the  transaction  was  free  from 
fraud,  the  recovery  would  be  equivalent  to  specific  perform- 
ance. 

A  party  against  whom  a  court  of  equity  has  refused  to 
decree  a  specific  performance,  will  often  derive  an  incidental 
advantage  from  the  difference  in  the  remedial  action  of  the 
courts  of  law  and  of  equity.  In  the  case  of  Day  v.  Newman, 
the  vendor  could  never  have  recovered  in  an  action  for 
damages  an  amount  equivalent  to  the   purchase  money, 

>  3  Atk.  133.  •  3  Atk. 
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because  before  the  jury  the  inquiry  would  have  related  to 
the  actual  value  of  the  property;  but  unless  actual  fraud  was 
shown,  the  verdict  of  the  jury  would  be  for  the  same  damages 
as  if  the  price  had  beeq  reasonable. 

A  different  rule  from  that  which  we  have  stated,  appears 
to  have  influenced  the  decision  of  lord  Hardwicke  in  Under- 
wood V.  HitchcoxJ  In  that  case  his  lordship  said:  <<The 
rule  of  equity  in  carrying  agreements  into  specific  execution 
is  well  known;  and  the  court  is  not  obliged  to  decree  every 
agreement  entered  into,  though  for  valuable  consideration  in 
strictness  of  law,  it  depending  on  the  circumstances;"  and 
be  decided  that  a  specific  performance  should  not  be  decreed 
on  account  of  inadequacy  of  consideration. 

There  may  be  cases  where  the  agreement  is  in  strictness  of 
law  for  valuable  consideration,  where  there  is  no  fraud,  and 
yet  where  the  consideration  is  so  insufficient  as  to  render  the 
contract  substantially  an  executory  agreement  for  a  gratuitous 
gift.  If  a  court  of  equity  finds  that  an  agreement  is  of  this 
character,  a  specific  performance  will  not  be  decreed,*  because 
when  an  agreement  is  in  effect  without  consideration,  it  will 
not  be  enforced  whilst  it  continues  executory.  The  parties 
to  such  a  contract  have  the  benefit  of  the  loctis  penitentim; 
and  even  if  it  is  founded  upon  a  consideration  which  the  law 
deems  valuable,  a  court  of  equity  looking  at  the  substance  of 
the  transaction,  will  do  nothing  to  change  the  situation  of  the 
parties;  but  such  cases  rest  upon  peculiar  principles. 

The  general  rule  is,  that  a  court  of  equity  will  decree  spe- 
cific performance  in  all  cases  properly  within  their  jurisdiction, 
and  free  from  objection.  <<  It  is  as  much  a  matter  of  course," 
said  the  master  of  the  rolls,  ^  in  this  court,  as  it  is  to  give 
damages  at  law."^  The  cases  of  doubt  have  been  those 
where  from  the  inadequacy  of  the  consideration  (which  was 
not  however  illusory),  a  strong  presumption  has  existed  that 


1  Vm.  379.  *  CalUgban  «.  Callaghan,  8  Clark  &  FinneUj  R.  374. 

•  Htll  V.  Warren,  9  Vet.  R.  60a 


Digitized  by  LjOOQ IC 


SPEOiriC    PXR70RMANOE.  339 

unfairness  equivalent  to  fraud,  attended  the  transaction. 
Wliere  such  a  presumption  has  existed,  courts  of  chancery 
have  never  interfered. 

To  justify  the  court  in  refusing  its  ordinary  jurisdiction, 
the  presumption  of  fraud  must  be  strong.  In  Emery  v. 
Ware,>  lord  Eldon  said :  « I  do  not  deny  that  mere  difference 
in  value,  though  considerable,  is  not  of  itself  a  sufficient 
ground  for  refusing  a  specific  performance  of  a  contract^' 
And  in  Coles  v.  Trecothick,«  he  says:  « Inadequacy  of  price 
does  not  depend  upon  a  person  giving  pretium  affectionUj 
from  any  particular  motive  beyond  what  any  other  man 
would  give,  the  reasonable  price.  But  farther,  unless  the 
inadequacy  is  such  as  shocks  the  conscience,  and  amounts  of 
itself  to  conclusive  and  decisive  evidence  of  fraud  in  the 
transaction,  it  is  not  itself  a  sufficient  ground  for  refusing  a 
specific  performance."  In  White  v.  Damon,'  lord  Eldon 
said,  on  a  rehearing  of  a  case,  that  ^  he  agreed  with  lord 
Rosslyn,  that  giving  a  specific  performance  was  matter  of 
discretion,  but  that  is  not  an  arbitrary,  capricious  discretion. 
It  must  be  regulated  upon  grounds  that  will  make  it  judicial.'' 

Mr.  chancellor  Kent,  in  the  case  of  Seymour  t;.  Deiancey,4 
seems  to  question  the  principle  stated  in  the  above  cases  by 
lord  Eldon,  and  by  the  master  of  the  rolls  in  Westerp  v. 
Russell. 

The  bill  was  for  the  specific  performance  of  an  agreement 
for  the  exchange  of  certain  village  lots  for  two  farms,  made 
between  the  plaintiff  and  one  Thomas  Ellison. 

The  village  lots  were  not  worth  more  than  half  the  value 
of  the  country  farms. 

There  was  no  evidence  of  actual  fraud,  but  there  were  cir- 
cumstances of  suspicion,  the  agreement  having  been  made  in 
the  latter  part  of  Ellison's  life,  when  he  was  rendered  for  a 
considerable  part  of  his  time  unfit  for  business  by  habitual 
intoxication. 

'8V6i.R.505.       •9Vef.R.346.       *7Vet.R.35.      ^  6  John. Ch. R. 998. 
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The  learned  chancellor,  on  a  review  of  the  English  autho- 
ritiesy  was  of  opinion  that  the  plaintiff  was  not  entitled  to 
specific  performance  on  the  ground  of  inadequacy  of  price. 
He  was  also  of  opinion,  that  the  proof  was  sufficient4o  cast  a 
doubt  upon  the  transaction.* 

If  the  agreement  was  fraudulent  it  was  absolutely  void, 
otherwise  upon  the  principles  of  the  court  of  chancery  the 
plaintiff  was  certainly  entitled  to  claim  that  a  valid  contract, 
which  was  not  a  subject  of  compensation,  should  be  carried 
into  specific  execution. 

In  support  of  the  doctrine,  that  a  court  of  equity  will  not 
decree  the  specific  performance  of  an  agreement  to  sell  where 
the  consideration  is  inadequate,  Mr.  chancellor  Kent  pre* 
Rented  an  array  of  English  authorities;*  but  in  all  of  them  the 
inadequacy  of  price  was  sufficient  to  create  a  suspicion  of 
fraud  or  unfairness,  and  in  none  of  them,  except  in  the  case 
of  Underwood  v.  Hitchcox,  was  the  stay  of  the  powers  of  the 
court  determined  merely  by  inadequacy  of  price. 

There  may  be  cases  where,  as  in  Twining  v.  Morrice,'  there 
are  such  circumstances  of  surprise  as  would  not  justify  the 
court  in  acting.  In  that  case,  lord  Eenyon  said  the  court  was 
not  bound  specifically  to  execute  every  contract;  and  if  there 
was  any  sort  of  surprise  that  made  it  not  fair  and  honest  to 
call  for  an  execution,  he  would  not  give  the  extraordinary 
relief  of  a  specific  performance;  neither  would  he  order  the 
contract  to  be  delivered  up,  but  would  let  the  purchaser  go 
to  law. 

'  The  decree  wai  aflerwtrdi  reversed  by  the  court  ot  errors.  Sejmoor  «. 
Delanccy,  3  Cowen  445. 

•  The  Marqub  of  Normanbj  ©.  Lord  Berkley,  cited  5  Viner  539 ;  Yooog  ». 
Clerk,  Prec  in  Ch.  538;  1  Ma4dook*s  Ch.  R.  9,  note ;  Thompson  v.  Harooort,  3 
Bro.  P.  C.  415;  Bamadiston  o.  Lingn^ood,  2  Atk.  133 ;  Baxter  o.  Lister,  3  Atk. 
385 ;  Joynes  «.  Statham,  ib.  388 ;  City  of  London  o.  Nash,  and  Underwood  «. 
Hhchcoz,  1  Vesl  12,  279 ;  Fain  «.  Brown,  2  Ves.  304 ;  Day  v.  Newman,  2  Cox 
77;  Mortluck  «.  BuUcr,  10  Ves.  292;  WiUnn  o.  WriHan,  16  Ves.  83;  White  «. 
Damon,  7  Ves.  30;  Russell  v.  Hussey,  2  Ball  &  BeaUy  237. 

*  9  Bra  a  a  326. 
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The  sale  was  at  a  public  auction^  and  a  person  who  had 
acted  as  agent  for  the  vendors^  was  employed  to  bid  for  the 
plaintiff.  This  circumstance  was  detrimental  to  the  vendors^ 
as  it  created  an  impression  that  the  bidding  was  for  thenL 
There  was  no  blame  imputed  to  the  agent  or  to  his  employer, 
but  as  the  accident  occurred  through  the  instrumentality  of 
the  plaintiff,  the  court  refused  to  give  effect  to  the  sale,  and 
undoubtedly  the  same  consideration  would  have  affected  the 
claim  for  damages. 

In  Mortlock  v.  Butler,  lord  Eldon  refused  a  decree  for  spe- 
cific performance,  under  circumstances  that  would  have 
amounted  to  a  breach  of  trust,  inadequacy  of  consideration 
arising  from  gross  negligence  of  the  agent,  and  a  want  of  due 
authority. 

<<  It  is  clear,"  said  lord  Eldou,  ^a,  plaintiff  suing  at  law  for 
damages,  or  in  equity  for  a  specific  performance,  must  allege 
a  contract  binding  some  one;  and  where  a  man  is  iknprudent 
enough  to  deal  with  an  agent  for  a  third  person,  without 
taking  care  to  see  that  there  is  a  written  authority  for  sale, 
however  great  the  hardship,  the  answer  to  his  demand  both 
in  law  and  equity  is,  that  he  has  dealt  with  a  person  not 
legally  authorized." 

'  Although  his  lordship  refused  to  order  the  contract  tQ  be 
given  up,  it  is  clear  that  an  action  at  law  would  have  failed 
for  the  same  reasons. 

If  there  had  not  been  a  breach  of  trust  and  a  want  of  due 
authority,  it  may  be  inferred  from  the  weight  given  to  these 
considerations,  that  mere  inadequacy  of  price  would  not  have 
withheld  the  powers  of  the  court. 

In  Caliaghan  v.  Callaghan,*  in  the  house  of  lords,  lord  Cot- 
tenham  said:  <<In  general,  courts  of  equity  do  not  refuse 
their  assistance  to  a  purchaser  merely  because  the  price  is 
inadequate,  but  the  inadequacy  may  be  so  great  as  to  prove 

«  8  Clark  &  Fmnelly  R.  374. 
29* 
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fraud,  or  that  the  parties  could  not  have  intended  a  contract 
of  sale/' 

When  a  party  has  acquired  rights  under  a  contract,  which 
cannot  be  impeached  by  any  allegation  of  fraud  or  unfairness, 
in  general  the  same  principle  which  would  entitle  the  plaintiff 
to  damages  for  its  breach  in  an  action  at  law,  make  it  impe- 
rative upon  a  court  of  equity,  in  the  exercise  of  its  judicial 
discretion,  to  carry  the  contract  into  execution. 

Specific  performance  will  be  decreed  when  the  validity  of 
the  contract  is  unquestionable,  or  has  been  ^ascertained  by 
record,  upon  the  same  ground  that  statute  rights  are  protected 
by  injunction. 


ART.    VIII.— ON    THE    EFFECT    OF    A    PROMISE    TO 
ACCEPT  A  NON-EXISTING  BILL. 

Ik  a  recent  case*  decided  by  Mr.  justice  Story,  in  the  circuit 
court  of  the  United  States,  the  opinions  of  several  eminent 
English  lawyers  were  offered  to  show,  that  by  the  law  of 
England  a  promise  to  accept  a  non-existing  bill  of  exchange, 
even  though  it  be  taken  by  the  holder  upon  the  faith  of  that 
promise,  does  not  amount  to  an  acceptance  of  the  bill  when 
drawn  in  favour  of  the  holder.  It  may  well  be  doubted, 
however,  whether  the  doctrine  affirmed  by  those  learned 
gentlemen  can  now  be  considered  as  the  settled  and  estab- 
lished law  of  England. .  Mr.  justice  Story,  in  delivering  the 
opinion  of  the  court  in  the  above  case,  said:  <<  Although  there 
seems  little  doubt  what  is  the  present  inclination  of  opinions 
in  England,  yet  there  is  no  pretence  to  say  there  is  any  posi- 

'  RtUHwI  0.  Wiggins,  9  Story*i  Rep.  213. 
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tive  adjudication  in  England  in  opposition  to  the  doctrine^ 
that  a  promise  to  accept  a  non-existing  bill,  amounts  to  a 
positive  acceptance  thereof  when  drawn  in  favour  of  a 
holder;"  and  after  alluding  to  the  case'  in  which  lord  chief 
justice  Gibbs  seemed  to  entertain  an  opinion  directly  in 
favour  of  the  American  doctrine,  he  says,  it  would  be  no 
matter  of  surprise  to  him  that  the  courts  of  England  should, 
whenever  the  question  shall  again  arise,  go  back  to  the  doc- 
trine of  lord  Mansfield  in  Pillans  v.  Van  Mierop*  and  Pierson 
V.  Dunlop,3  as  founded  in  a  wholesome  nay  necessary  justice, 
to  prevent  gross  frauds  and  manifest  and  irretrievable  mis- 
chiefs in  the  intercourse  of  the  commercial  world. 

About  the  time  this  opinion  was  expressed  by  the  learned 
judge,  the  doctrine  was  again  considered  in  the  court- of  ex- 
chequer, in  the  case  of  the  Bank  of  Ireland  tf.  Archer/  There 
was  in  this  case  a  parol  promise  to  accept  a  bill  of  exchange 
afterwards  drawn,  on  the  faith  of  which  promise  the  bill  was 
discounted. 

Parke  b.,  delivered  the  opinion  of  the  court,  that  such  a 
promise  would  not  amount  to  an  acceptance,  even  with  the 
qualification  that  the  bill  is  taken  on  the  faith  of  it  He  said: 
**  It  appeared  from  Mr.  justice  Story's  book  on  Bills  of  Ex- 
change,^ that  in  order  to  constitute  an  acceptance,  the  profpise 
is  required  to  be  in  writing,  describing  the  bill  to  be  drawn 
in  terms  not  to  be  mistaken,  so  as  to  identify  it  and  distin- 
guish it  from  all  others,  and  that  the  bill  should  be  drawn  in 
a  reasonable  time  afterwards;  circumstances  which  do  not 
occur  in  this  case."  What  would  be  the  effect  of  a  written 
promise  to  accept  a  bill  of  exchange  afterwards  to  be  drawn, 
does  not  appear  from  this  case. 

It  is  remarkable  that  a  question  so  important  in  the  com- 
mercial law  should  still  remain  unsettled,  and  it  is  still  more 
remarkable  when  the  high  authority  of  the  cases  determined 

>  Miln  V.  Prbt,  4  Campb.  Rr393.  •  3  Burr  R.  1663. 

'Cowp.R.571.  «  11  M00MI1&.  Webby  R.  383.  «&  249,  p.  275. 
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in  the  time  of  lord  Mansfield  is  considered,  that  the  preTailing 
opinion  should  be  in  favour  of  a  contrary  doctrine,  though 
the  courts  have  studiously  avoided  overruling  those  cases. 

In  the  case  of  Pillans  v.  Van  Mierop  it  was  decided,  that  a 
promise  to  accept  a  bill  to  be  drawn  about  a  month  after- 
wards, upon  the  credit  of  a  third  person,  was  by  "connexion 
and  relation"  an  actual  acceptance  by  the  commercial  law. 
Lord  Mansfield  said,  an  agreement  to  ^give  the  bill  due 
honour,  is  in  effect  accepting  it.  If  a  man  agrees  that  he  will 
do  the  formal  part,  the  law  looks  upon  it  (in  the  case  of  an 
acceptance  of  a  bill),  as  if  actually  done.  This  is  an  engage- 
ment to  accept  the  bill,  if  there  was  a  necessity  to  accept  it, 
and  to  pay  it  when  due,  and  they  could  not  afterwards 
retracf 

Lord  Mansfield  afterwards,  in  Pierson  v.  Dunlop,  limited 
the  doctrine  which  had  been  laid  down  in  Pillans  r.  Van 
Mierop.  He  says:  " It  has  been  truly  said  as  a  general  rule, 
that  the  mere  answer  of  a  merchant  to  the  drawer  of  a  bill, 
saying  he  will  duly  honour  it,  is  no  acceptance,  unless  accom- 
panied with  circumstances  which  may  induce  a  third  person 
to  take  the  bill  by  indorsement;  but  if  there  are  any  such  cir- 
cumstances it  may  amount  to  an  acceptance,  though  the 
answer  be  contained  in  a  letter  to  the  drawer.'* 

In  the  case  of  Johnson  v.  Ceilings,'  the  promise  to  accept 
was  by  parol,  and  was  not  accompanied  with  circumstances 
which  might  induce  a  third  person  to  take  the  bill.  Lord 
Eenyon  said,  that  it  was  much  to  be  lamented  that  any  thing 
had  been  deemed  to  be  an  acceptance  of  a  bill  of  exchange 
besides  an  express  acceptance  in  writing;  he  said  that  it  was 
not  generally  true,  that  a  promise  to  do  a  thing  is  the  same 
thing  in  law  as  actually  doing  it. 

Mr.  justice  Le  Blanc  stated  the  doctrine  as  qualified  by 
lord  Mansfield  in  Pierson  v.  Dunlop,  as  truly  limiting  the  rule 
before  advanced  in  Pillans  v.  Van  Mierop,  and  confining  it 

>  1  East  R.  68. 
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to  the  case  where  credit  is  given  by  a  third  person  upon  the 
faith  of  such  an  assurance,  on  which  he  acts  and  by  which 
he  is  induced  to  take  the  bill. 

Lord  Kenyon  considered  the  doctrine  of  implied  accept- 
ances, even  with  the  qualification  mentioned,  as  carried  to 
the  utmost  verge  of  the  law,  and  he  doubted  whether  it  did 
not  even  go  beyond  the  proj>er  boundary. 

In  Miln  t;.  Prist,i  there  was  a  promise  by  letter  to  accept  a 
bill  before  it  was  drawn.  The  case  of  Johnson  v.  CoUings 
being  cited,  lord  chief  justice  Gibbs  said  that  the  defendants 
were  within  that  case,  unless  it  was  shown  that  the  letter  was 
communicated  to  the  plaintiff,  and  that  he  received  the  bill 
with  knowledge.  It  was  afterwards  proved  that  the  letter 
had  been  communicated  to  the  plaintiff,  and  his  lordship  said: 
^  This  is  the  precise  case  of  Pierson  v.  Dunlop.  I  am  of  opi- 
nion that  what  the  defendants  have  done  is  equivalent  to  an 
acceptance."  Such  is  the  report  of  (he  case  in  Holt's  Nisi 
Prius  Cases,  but  Parke  b.,  in  the  Bank  of  Ireland  v.  Archer, 
said  that  this  report  was  evidently  inaccurate,  and  that 
according  to  the  report  in  4  Campb.  393,  it  amounted  merely 
to  this,  that  the  authority  of  Johnson  t^.  CoUings  was  directly 
in  point,  there  being  no  evidence  of  any  communication  to 
the  plaintiff  of  the  promise  to  accept.  He  said  that  th^  opi- 
nion of  lord  Kenyon  had  been  generally  acquiesced  in,  and 
that  the  doctrine  was  reasonable,  simple,  and  convenient. 

The  decision  of  the  court,  however,  was  placed  upon 
another  ground. 

In  the  supreme  court  of  the  United  States,  the  doctrine  of 
lord  Mansfield  as  qualified  in  the  case  of  Pierson  v.  Dunlop 
has  been  fully  adopted;  and  it  has  been  held,  that  a  letter 
written  within  a  reasonable  time  before  or  after  the  date  of  a 
bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken, 
and  promising  to  accept  it,  is,  if  shown  to  the  person  who 
afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual 
acceptance  binding  the  pefson  who  makes  the  promise.' 

I  1  Holt'i  N.  P.  C.  181.  *  CooUdge  «.  Pajm,  3  Wheat  R.  66. 
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Mr.  justice  Story^  in  his  work  on  Bills  of  Exchange^i  says: 
^  The  rule  as  formerly  held  always  included  the  qualification, 
that  the  paper  containing  the  promise,  should  describe  the  bill 
to  be  drawn  in  terms  not  to  be  mistaken,  so  as  to  identify  and 
distinguish  it  from  all  others;  that  the  bill  should  be  drawn 
within  a  reasonable  time  after  the  paper  was  written,  and 
that  it  should  be  received  by  the  person  taking  it  upon  the 
faith  of  the  promised  acceptance/' 

Under  these  qualifications,  the  rule  seems  to  be  fully  estab- 
lished in  America  upon  the  footing  of  the  old  authorities. 

It  must  be  admitted  that  the  opposite  rule,  which  is  now 
understood  to  be  acted  upon  in  England,  has  the  advantage 
of  greater  simplicity  and  convenience. 

Under  the  American  doctrine,  as  is  truly  observed  by 
baron  Parke,  **  if  the  indorsee  paid  the  bill  away,  with  notice 
of  the  promise  to  accept,  the  indorsee  might  recover  against 
the  acceptor,  but  if  not,  not,  and  so  there  might  be  several 
indorsees  with  different  remedies.'' 


ART.  IX.— THE  LAW  OF  FIXTURES. 

Whilst  the  principles  of  the  common  law  in  relation  to  per- 
sonal property  attached  to  the  freehold,  are  in  some  respects 
full  of  uncertainty  and  doubt,  the  rules  of  the  civil  law  upon 
the  same  subject  are  settled  with  perfect  precision. 

Whether  such  property  is  to  be  regarded  as  personal  or 
real,  cannot  merely  depend,  as  in  many  cases  has  been  sup- 
posed, upon  the  manner  of  the  connexion  with  the  land.  In 
general,  it  would  seem  that  the  character  of  the  property  is  to 

>  Sect.  379. 
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be  determined  by  the  intention  of  the  proprietor.  The  some- 
what artificial  distinctions  which  have  been  recognised  on 
this  subject,  in  reference  to  the  rights  of  parties  standing  in 
the  relation  of  tenant  for  life  or  years,  and  reversioner  or 
remainderman,  vendor  and  vendee,  executor  or  administrator 
and  the  heir,  are  founded  upon  this  principle. 

The  rules  in  regard  to  a  constructive  annexation  of  certain 
articles  in  their  nature  personal,  are  based  upon  the  same 
principles.  The  keys  of  a  house  are  regarded  as  a  part  of  the 
house  itself,  although  they  are  not  connected  with  the'realty, 
and  are  only  useful  as  capable  of  being  detached  from  the 
house.  Millstones  are  regarded  as  a  part  of  the  mill  in  which 
they  are  generally  used,  and  therefore  real,  although  they  are 
temporarily  removed  for  the  purpose  of  being  repaired. 

By  construction  such  articles  are  regarded  as  parcel  of  the 
freehold,  upon  the  presumed  intention  that  though  severed  or 
separable,  they  are  to  be  employed  according  to  theur  appro- 
priate use. 

Notwithstanding  as  between  the  executor  and  the  heir 
they  would  be  regarded  as  part  of  the  real  estate,  whilst  they 
are  severed  from  the  freehold,  as  between  third  parties  and 
the  owner,  they  are  to  be  considered  as  personal  in  respect  to 
all  rights  and  liabilities. 

In  the  case  of  the  millstone  separated  from  the  freehold,  as 
supposed,  the  character  of  the  property  would  depend  so 
strictly  upon  the  intention,  that  in  an  action  between  third 
parties,  in  which  the  nature  of  the  property  was  in  question, 
the  issue  would  be  formed  upon  the  intention  alone. 

In  a  class  of  cases  as  between  the  tenant  for  years  and  the 
reversioner  or  remainderman,  where  the  construction  has 
from  regard  to  trade  and  manufactures  favoured  the  idea  of 
personalty,  the  character  of  the  property  has  been  considered 
to  depend  upon  the  manner  in  which  it  is  attached  to  the 
freehold.  When  the  nature  of  the  property  has  been  made 
to  depend  upon  this  test,  the  subject  has  been  involved  in 
great  difficulty  from  the  uncertainty  of  the  criterion. 
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The  only  criterion  which  seems  to  furnish  a  rule  in  any 
degree  practicable,  is  the  intention,  although  in  certain  cases 
ihia  test  may  not  solve  the  difficulty. 

In  those  instances  where  articles  personal  in  their  nature 
have  acquired  a  character  of  realty  by  construction,  the  pro- 
perty may  be  rendered  strictly  personal  at  the  election  of  the 
owner.  This  circumstance  constitutes  the  distinction  between 
property  thus  associated  with  the  inheritance  and  heir-looms, 
upon  which  a  real  character  is  absolutely  impressed. 

Deer  in  a  park,  fish  in  a  pond,  doves  in  a  dove-house,  are 
annexed  to  the  inheritance,  but  they  may  be  severed  from  the 
land  at  the  will  of  the  owner.  They  may  be  sold  as  personal 
property  or  bequeathed  as  kgaeies,  awl  mdoubtedly  tliey 
may  be  removed  by  the  tenant  for  life  by  whom  they  were 
introduced,  if  his  intention  was,  notwithstanding  their  tempo- 
rary connexion  with  the  land,  to  preserve  their  personal 
character. 

The  intention  of  the  owner  of  personal  property,  who  has 
affixed  it  to  the  freehold  for  a  temporary  purpose,  is  evident 
It  is  therefore  made  the  test  of  the  character  of  fixtures  erected 
for  the  purposes  of  trade. 

Lord  Mansfield  was  influenced  by  this  rule  in  the  case,i  Iq 
which  he  was  of  opinion,  that  the  salt-pans  constituted  a  part 
of  the  inheritance.  « The  present  case,"  he  said,  "  is  very 
strong.  The  salt  spring  is  a  valuable  inheritance;  but  no 
profit  arises  from  it  unless  there  is  a  salt-work,  which  consists 
of  a  building,  &c.,for  the  purpose  of  containing  the  pans,&c., 
which  are  fixed  to  the  ground.  The  inheritance  cannot  be 
enjoyed  without  them.  They  are  accessaries  necessary  to  the 
enjoyment  and  use  of  the  principal.  The  owner  erected  them 
for  the  benefit  of  the  inheritance;  he  could  never  mean  to  give 
them  to  the  executor,  &c.  On  the  reason  of  the  thing  there- 
fore, and  the  intention  of  the  testator,  they  must  go  to  the 
heir." 

>  LawUm  «.  Salmon,  1  H.  BL  359,  n. 
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But  in  the  case  of  Lawton  v.  Lawton,^  upon  an  application 
of  the  same  principle,  fire  engines  erected  by  the  tenant  for 
life  were  decided  to  belong  to  his  executor,  as  against  the 
remainderman.  The  fire  engines  were  so  connected  with  the 
inheritance,  that  they  might  be  regarded  as  real  or  personal 
in  their  nature,  according  to  the  intention  of  the  person  by 
whom  they  were  erected.  In  favour  of  the  executor  against 
the  remainderman,  the  intention  was  presumed  to  be  that  the 
property  should  pass  as  personal  estate,  but  the  presumption 
would  have  been  quite  otherwise,  if,  as  in  Lawton  t;.  Salmon, 
the  question  had  arisen  between  the  executor  and  the  heir; 
and  on  a  sale  of  the  land  to  which  the  fire  engines  were 
attached,  the  same  rule  of  construction  would  have  carried 
them  as  fixtures  to  the  vendee. 

In  the  case  of  Rex  v.  Inhabitants  of  St  Nicholas,  lord 
Mansfield  proceeded  upon  the  same  principle. 

In  that  case  a  steel-yard  hung  in  a  machine  house  was 
considered  a  fixture.  Lord  Mansfield  said,  the  steel-yard 
and  the  house  were  one  entire  thing,  and  the  principal pur^ 
pose  of  the  house  was  for  weighing.  The  steel-yard  may 
have  been  considered  as  constructively  annexed,  in  the  same 
manner  as  a  mill-stone  to  a  mill. 

It  is  important  to  observe,  that  except  where  articles  iq 
their  nature  personal  are  considered  parcel  of  the  freehold  by 
construction,  on  account  of  the  purpose  for  which  they  were 
used,  in  all  the  cases  where  the  character  of  the  property  has 
been  determined  by  the  intention,  it  was  affixed  or  connected 
with  the  freehold.  The  test  of  the  intention  is  applied  to 
such  property,  as  being  in  that  condition  of  an  ambiguous 
class.  In  Rex  v.  Hogg,<  a  building  called  the  <<  engine  house'' 
was,  together  with  the  engine,  rated  as  one  entire  thing. 
Buller  j.,  said:  ^  If  the  engine  were  clearly  distinct ^  it  would 
in  all  cases  go  to  the  executor.'' 

When  personal  properly  is  annexed  to  the  freehold,  the 

>3Aik.l9.  -Caldeeott'iR.9$S. 
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presumption  is,  that  it  is  intended  to  pass  as  real  estate  by  a 
conveyance.    If  the  intention  is  otherwise,  it  must  be  shown. 

In  the  case  of  Colegrove  v.  Dias  Santos^^  the  action  was 
trover,  for  stoves,  grates,  kitchen  ranges,  closets,  shelves, 
brewing  coppers,  cooling  coppers,  mash  tubs,  locks,  bolts, 
blinds,  &c.  The  articles  demanded  were  claimed  as  fixtures 
in  a  house  and  on  au  estate  which  the  plaintiff  had  sold  by 
auction.  Lord  chief  justice  Abbott  said:  «  The  rule  of  law  is 
most  strict  between  the  heir  and  the  executor.  According  to 
that  rule,  the  articles  would  be  considered  as  parcel  of  the 
freehold.  If  they  are  so,  why  should  they  not  pass  by  a  con- 
veyance of  the  freehold,  when  there  is  nothing  to  indicate  a 
contrary  intention?" 

Mr.  justice  Bailey  said :  <<  In  the  case  of  an  heir,  selling  a 
house  which  descends  to  him,  in  the  absence  of  any  express 
stipulation,  he  would  be  taken  to  sell,  as  it  came  to  him,  and 
the  fixtures  would  pass." 

Mr.  justice  Best  said:  <<In  the  absence  of  authorities,  I 
should  hold  that  every  thing  which  forms  part  of  a  house, 
passes  by  a  sale  and  conveyance  of  the  house  itself.  If  it 
descends,  fixtures  pass;  so  also  if  it  be  devised:  why  then, 
should  they  not  in  the  case  of  a  purchase?"  But  he  thought 
it  might,  if  such  was  the  fact,  have  been  shown  that  it  was 
not  the  intention  that  the  fixtures  should  pass  by  deed.  This 
rule  could  have  been  applicable  only  to  such  articles  as  are 
in  their  nature  doubtful,  and  not  to  such  as  are  a  portion  of 
the  real  estate  by  construction,  though  separated  from  the 
freehold.  But  in  this  very  case,  a  tenant  who  had  erected 
the  fixtures,  or  connected  personal  property  with  the  freehold, 
would  have  been  justified  in  removing  the  articles  during  the 
continuance  of  his  term. 

In  Lee  v.  Ridson,*  the  principle  on  which  a  tenant  is  per- 
mitted to  remove  fixtures,  though  incorporated  with  the  realty, 
is  clearly  explained.  It  depends  upon  the  presumed  intention 
of  the  tenant. 

>3B.&C.7&  '7TaoDtl88. 
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^<  It  is  to  be  recollected/'  said  lord  chief  justice  Gibbs^  ^  that 
the  right  between  landlord  and  tenant  does  not  altogether 
depend  npon  this  principle,  that  the  articles  continue  in  the 
state  of  chattels;  many  of  these  articles,  though  originailjr 
goods  and  chattels,  yet  when  affixed  by  a  tenant  to  the  free- 
hold, cease  to  be  goods  and  chattels  by  becoming  part  of  the 
freehold."  He  said  that,  although  the  tenant  had  a  continuing 
privilege  during  his  term,  to  reduce  chattels  (such  as  wain- 
scots screwed  to  a  wall,  and  trees  in  a  nursery  ground)  which 
had  become  a  part  of  the  freehold,  to  their  original  state,  he 
could  not  afterwards  do  it. 

The  cases  of  Naylor  v.  CoUinge^  and  of  Thresher  i;.  The 
London  Water  Works  company,'  show  that  although  fixtures 
may  pass  in  a  conveyance  as  a  part  of  the  freehold,  and  will 
in  general  be  comprehended  in  covenants  relating  to  the 
realty,  this  construction  is  founded  upon  the  presumed  inten- 
tion, and  they  will  be  regarded  as  personal  when  such  is 
shown  to  be  Uie  intention. 

In  the  last  mentioned  case,  it  was  decided  that  a  lessee, 
who  had  erected  fixtures  for  the  purpose  of  trade  upon  the 
demised  premises,  and  afterwards  taken  a  new  lease  to  com^ 
mence  at  the  expiration  of  his  former  one,  which  new  lease 
contained  a  covenant  to  repair,  will  be  bound  to  repair  t^iose 
fixtures,  <<  unless,"  said  Abbot  c.  j.,  <<  there  shall  be  some  very 
special  matter  to  take  them  out  of  the  operation  of  the  cove- 
nant Whether  any  matter  capable  of  having  any  such  effect, 
can  exist  dehors  the  deed,  may  be  questionable." 

In  Hare  t;.  Horton,^  a  party  by  a  deed  of  mortgage  granted, 
bargained  and  sold,  released  &c.  to  the  mortgagee,  an  iron 
foundry  and  two  dwelling  houses  &c.  and  the  appurtenances, 
<<  together  with  all  grates,  boilers,  bells,  and  other  fixtures,  in 
and  about  the  said  two  dwelling  houses,"  and  all  trees, 
houses,  cottages,  commons  &c.,  to  the  said  foundry  &c  apper- 
taining.   There  were  cranes,  presses,  a  steam  engine,  and 

>  1  Taont  19.  •  2  B.  ^d  C.  608.  •  5  B.  ^d  Adolp.  715. 
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Other  fixtures  in  the  fo\indry  used  for  the  purpose  of  the  busi- 
ness carried  on  there,  and  valued  at  £  600.  The  court  were 
of  opinion,  though  prima  facie  the  mere  conveyance  of  the 
foundry  would  have  passed  the  fixtures,  that  upon  a  contem- 
plation of  the  whole  deed,  the  intention  was  otherwise.  If  a 
different  principle  had  not  been  applicable  to  fixtures,  from 
that  which  governs  the  conveyance  of  real  estate,  they  must 
have  passed  under  the  general  words  of  conveyance.  A  con- 
veyance of  premises  will  pass  all  that  is  attached  to  them, 
and  the  fixtures  in  this  case  were  excepted  because  it  was  the 
intention  of  the  parties  that  they  should  be  regarded  as  strictly 
personal  estate.  The  case  is  a  strong  one,  as  it  appeared  that 
the  articles  could  not  be  removed  without  doing  considerable 
damage  to  the  reversionary  estate,  for  the  injury  to  which 
the  action  was  brought. 

The  case  of  Steward  v.  Lombe,*  was  determined  by  the 
same  considerations.  The  mortgage  was  of  land  with  a  wind- 
mill on  it,  the  deed  containing  also  a  bargain  and  sale  of  the 
mill,  which  was  removable  at  pleasure,  though  let  into  the 
ground  about  a  foot  beneath  the  surface.  The  action  was 
case  against  the  defendant,  who  had  in  the  execution  of  a 
Jieri  facias^  taken  away  the  wind-mill.  The  jury  found  that 
the  wind-mill  was  not  a  fixture.  The  principal  question  in 
the  case  was  whether  it  was  within  the  rule  in  Edwards  v. 
Harben.*  But  Burrough  j.,  said  that  it  had  never  been  heard 
of,  that  such  ,a  structure  should  be  taken  in  execution. 

Richardson  j.  said:  <<If  the  mortgagee  could  not  take  the 
mill  from  the  land,  against  the  will  of  the  n^ortgagor,  neither 
could  the  sheriff.  Though  in  the  estimation  of  the  jury,  this 
was  considered  a  chattel,  yet  it  is  quodam  modoy  annexed  to 
the  land.*'  The  property  was  undoubtedly  a  fixture,  but  the 
bill  of  sale  and  other  circumstances,  showed  that  it  was  not 
intended  by.  the  parties  to  be  regarded  as  real  estate. 

In  the  American  cases,  the  rule  that  the  intention  of  the 

•IP.AB.50e.  ■5T.R.5S7, 
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parties  shall  detennine  the  character  of  personal  property 
which  is  so  attached  to  the  freehold  that  it  may  at  their  elec- 
tion partake  of  either  nature,  has  been  often  applied. 

In  Heermance  v.  Vernoy,*  the  vendor  of  a  stone  for  grind- 
ing bark,  which  was  affixed  to  a  mill  called  a  bark  mUly  bad 
previously  sold  the  premises  on  which  the  mill  was  built  to 
the  plaintiff,  making  a  verbal  exception  of  the  mill.  The 
court  seemed  to  be  of  opinion,  that  the  mill-stone  as  personal 
property  might  thus  be  excepted  hy  parole. 

The  same  court  were  of  opinion  in  Cresson  v.  Stout,*  that 
machinery  for  spinning  flax  and  tow,  and  carding  machines 
used  in  a  manufactory,  and  which  were  attached  to  the  build- 
ing by  an  upright  board  resting  on  the  frames,  and  fastened 
at  the  ceiling,  but  not  nailed  to  the  floor,  were  capable  of 
being  levied  upon  as  personal  estate. 

In  the  case  of  Miller  v.  Plumb,^  the  action  was  trover  for 
potash  kettles  set  in  an  arch  of  mason  work  with  a  chinmey, 
on  land  which  the  plaintiff  had  conveyed  to  the  defendant 
without  any  reservation.  Woodworth  j.,  who  delivered  the 
opinion  of  the  court,  said  that  the  case  of  vendor  and  vendee, 
rested  on  the  same  ground  as  that  of  heir  and  executdr ;  and 
that  the  fixtures  in  such  cases  were  not  considered  as  personal 
property. 

The  subject  in  controversy  in  Gale  v.  Ward,*  was  certain 
carding  machines  in  a  woollen  manufactory,  not  nailed  to  the 
floor,  nor  in  any  manner  attached  or  annexed  to  the  building, 
unless  it  was  by  the  leathern  band  which  passed  over  the 
wheel  or  pulley,  as  it  is  called,  to  give  motion  to  the  ma- 
chines. This  band  might  be  slipped  off  the  pulley  by  hand, 
and  it  was  taken  off,  and  the  machines  removed  from  time 
to  time  when  they  were  repaired.  Each  machine  was  so 
heavy  as  to  require  four  men  to  move  it  on  the  floor,  and  was 
too  large  to  be  taken  out  at  the  door.    But  it  was  so  con- 

•  6  John.  R.  6.  *  ■  17  John.  R.  116. 

•  6  Cowcn  R  665.  «  U  Mem.  R.  353. 
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ttructed  as  to  be  easily  unscrewed  and  taken  in  pieces  when 
removed  by  the  officer,  who  had  levied  upon  them  as  being 
the  personal  property  of  the  owner  of  the  freehold. 

Parker  c.  j.  said,  that  the  machines  <<must  be  regarded  as 
personal  property,  because  although  in  some  sense  attached 
to  the  freehold,  yet  they  could  easily  be  disconnected,  and 
were  capable  of  being  used  in  any  other  building  erected  for 
similar  purposes.'' 

The  true  principle  was  distinctly  stated  in  this  case.  The 
machines  were  in  no  respect  essential  to  the  uses  for  which 
the  building  was  erected,  as  a  mill-stone  is  essential  to  the  use 
of  a  mill.  If  it  had  been  shown  that  the  building  was 
adapted  especially  for  those  machines,  and  was  useless  for 
any  other  purpose,  that  circumstance  would  unquestionably 
have  influenced  the  court  to  a  difierent  decision.  If  the  ma- 
chines had  been  in  any  manner  attached  to  such  a  building, 
the  intention  to  make  them  parcel  of  the  realty,  would  have 
been  apparent. 

The  same  principle  which  prevailed  in  the  above  case,  was 
adopted  in  Swift  v.  Thompson,*  where  the  machinery  though 
fastened  to  the  flour  by  wooden  screws,  was  capable  of  being 
detached  without  injury  to  the  freehold. 

In  Powell  V.  Monsou  and  Bremfield  Manufacturing  Comr 
pany,s  Mr.  justice  Story  decided  that  the  widow  was  entitled 
to  dower  in  the  water-wheel  and  gearing  of  a  cotton  manu- 
factory, because  tHey  were  necessary  to  the  beneficial  use  of 
the  manufactory.  He  considered  the  carding  machine  in 
Gale  t».  Ward,  as  not  strictly  a  fixture,  by  which  he  is  to  be 
understood  as  meaning  that  it  might  be  disannexcd  from  the 
building  without  destroying  its  beneficial  use. 

The  case  decided  by  Mr.  justice  Story  presented  the  ques- 
tion as  between  the  tenant  in  dower  (who  stands  upon  the 
same  ground  as  the  heir),  and  the  personal  representatives, 
and  certainly  there  bad  been  no  intention  to  disannex  the 

•  9  Conn.  R.  Ca.  "3  lOoon  R.  459. 
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fixtures,  a  point  upon  which  the  learned  judge  seemed  to 
rely. 

It  would  seem  that  the  same  principle  applies  to  sales  by 
a  sheriflfy  as  to  sales  or  conveyances  by  the  owner  of  the  pro- 
perty. In  Gale  v.  Ward,  the  taking  on  execution  by  the 
officer  had  the  same  effect  to  sever  the  fixtures  from  the  free- 
hold, that  the  sale  of  the  proprietor  would  have  had;  it  deter- 
mined his  election.  If  the  sheriff  had  levied  upon  the  building 
and  the  machinery  as  realty,  upon  this  principle  all  should 
have  passed. 

The  case  of  Eirwan  v.  Latour,i  seems  to  support  this  view 
of  the  subject.  The  sheriff  sold  under  a  Ji.fa.  against  thi9 
owner,  a  house  and  lot  with  the  appurtenances.  The  house 
was  built  for  a  dbtillery,  and  contained  all  the  implements 
and  fixtures  necessary  for  carrying  on  that  business.  The 
owner  brought  an  action  of  trover  for  these.  The  court  held 
that  all  which  was  affixed  to  the  freehold,  as  pumps,  cisterns, 
iron  grating,  door,  distillery  and  horse  mills,  passed  by  the 
sheriff's  deed,  but  not  the  loose  utensils  which  were  necessary 
for  carrying  on  the  business.  Chase  j.  said,  that  a  tenant 
who  had  erected  the  fixtures,  might  have  taken  them  away ; 
but  the  question  was  the  same  as  between  the  vendor  and 
vendee  in  ordinary  cases,  where  every  thing  passes  which  is 
annexed  to  the  freehold. 

If  the  doctrine  of  the  learned  judge  is  correct,  the  sheriff 
might  have  taken  the  fixtures  as  personal  estate,  under  the 
same  right  which  the  owner  himself  might  have  exercised. 

It  may  be  true  that  such  articles  of  personal  property  as 
Venetian  blinds,  lightning  rods,  &c.,  will  as  is  said  by  Mr. 
justice  Weston  in  Farrar  v.  Stackpole,*  by  construction  be 
regarded  as  part  of  the  inheritance,  and  as  inseparable  from 
it  and  other  articles  will  by  reason  of  their  connexion  with 
the  freehold,  pass  by  deed  as  appertaining  to  the  realty ;  but 
the  better  opinion  seems  to  be  that  personal  property  which 

•  1  lUrr.  Sl  John.  289«  •  6  GreenL  154. 
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is  affixed  to  the  freehold,  and  may  pass  by  a  coaveyance  of 
the  land,  is  liable  to  be  taken  on  execution^i  and  may  also  be 
transferred  by  the  owner  as  personal  by  a  bill  of  sale. 

But  a  doctrine  was  advanced  by  lord  EUenborongh  in 
Elwes  V.  MaWy*  which  withdraws  from  the  operation  of  the 
rule  all  erections  and  improvements  of  a  personal  nature, 
annexed  to  the  freehold  by  a  tenant  for  the  purposes  of  agri- 
culture. A  tenant  in  agriculture  had  erected  at  his  own 
expense  a  beast  house,  carpenters'  shop,  fuel  house,  cart 
house,  pump  house  and  fold  yard.  The  buildings  were  of 
brick  and  mortar,  and  tiled,  and  the  foun4ations  of  them  were 
about  one  foot  and  a  half  deep  in  the  ground.  The  defend- 
ant previous  to  the  expiration  of  his  lease,  pulled  down  the 
erections,  dug  up  the  foundations,  &c.,  leaving  the  premises 
in  the  same  state  as  when  he  entered  upon  them. 

Lord  Ellenborough,  after  reviewing  the  authorities,  said: 
**  No  adjudged  case  has  yet  gone  the  length  of  establishing, 
that  buildings  subservient  to  purposes  of  agriculture,  as  dis- 
tinguished from  those  of  trade,  have  been  removable  by  an 
executor  of  tenant  for  life,  nor  by  the  tenant  himself,  who 
built  them  during  his  term.''  His  lordship  referred  to  Poole's 
case,s  where  lord  Holt  said,  in  the  instance  of  a  soapboiler,  an 
under  tenant,  whose  vats,  coppers  &c.  had  been  taken  in  exe- 
cution, that  during  the  term,  the  soapboiler  might  well  remove 
the  vats  he  set  up  in  relation  to  trade;  and  added,  that  there 
was  a  difference  between  what  the  soapboiler  did  to  carry  on 
his  trade,  and  what  he  did  to  complete  his  house — as  hearths 
and  chimney  pieces,  which  he  held  not  removable. 

As  to  the  case  of  Penton  v.  Robart,^  he  said  it  was  the  case 
of  a  varnish  house  with  a  brick  foundation  let  into  the  ground, 
of  which  the  wood  work  had  been  removed  from  another 
place,  where  the  defendant  had  carried  on  his  trade  with  it, 
and  that  it  was  a  building  for  the  purpose  of  trade.    He  said, 

'  Dot  see  opinion  of  Richardion  j.  in  Stewart  «.  Lorabe  (lopra). 
•  3  Bait  R.  2a  •  Salk.  R.  3€a  «  3  East  R.  Sa 
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the  dictum  of  lord  Kenyon,  by  which  the  rule  was  extended 
to  the  erection  of  green-houses  and  hot-houses  by  nurserymen, 
and  indeed  by  implication  to  buildings  by  all  pther  tenants  of 
land,  was  certainly  warranted  by  no  decided  case  and  (as  be 
believed)  by  no  recognised  opinion  or  practice,  on  either  side 
of  Westminster  hall.  The  doctrine  of  lord  Ellenborough  in 
Elwes  V.  Maw,  was  subsequently  recognised  in  the  case  of 
Buckland  v.  Butterfield,^  in  the  court  of  common  pleas. 

This  was  an  action  on  the  case,  in  the  nature  of  waste  by 
tenant  for  life  against  the  assignees  of  her  lessee  from  year  to 
year.  The  defendants  had  taken  away  from  the  premises  a 
conservatory  and  a  pinery.  The  conservatory,  which  had 
been  purchased  and  brought  by  the  lessee  from  a  distance, 
was  by  him  erected  on  a  brick  foundation,  and  was  attached 
to  the  house.  Dallas  c.j.,  who  delivered  the  judgment  of  the 
court,  allowing  that  matters  of  ornament  may  or  may  not  be 
removable,  according  to  the  circumstances  of  each  particular 
case,  was  yet  of  opinion,  that  the  right  to  remove  could  not 
be  extended  to  a  case  Jike  this.  But  in  the  case  of  Grymes  v. 
Boweren,«  a  very  different  rule  prevailed. 

The  tenant  during  his  term,  had  erected  a  pump  that  was 
very  slightly  affixed  to  the  freehold,  which  he  removed  when 
he  left  the  premises.  The  fixture  was  not  erected  for  the  pur- 
pose of  trade;  but  Tindal  c.j.  said:  "The  rule  has  always 
been  more  relaxed  as  between  landlord  and  tenant,  than  as 
between  persons  standing  in  other  relations.  It  has  been 
faolden  that  stoves  &c.  are  removable  during  the  term;''  and 
considering  that  the  article  in  dispute  was  one  of  domestic 
convenience  &c.,  he  thought  the  tenant  had  a  right  to  remove 
it. 

Park  j.  said:  <<The  present  case  is  clearly  distinguishable 
jQrom  Buckland  v,  Butterfield,  where  a  conservatory  was 
deeply  fixed  in  the  soil,  and  formed  part  of  the  house  to  which 
it  was  attached.** 

<  3  B.  ^  BiDgh.  54.  *  6  Bingh.  437. 
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This  case  is  certainly  not  reconcilable  with  that  of  Elwes 
V.  Maw  or  Buckland  v.  Butterfield,  unless  those  cases  were 
determined  upon  the  nature  of  the  fixtures  and  the  manner 
of  their  connexion  with,  the  inheritance.  In  the  latter  case, 
Dallas  c.  j.  seemed  to  suppose  that  the  right  to  remove  an 
article  of  ornament^  depended  upon  the  mode  it  was  annexed; 
but  the  doctrine  of  lord  Ellenborough  was,  that  the  tenant 
had  no  right  to  remove  fixtures,  however  sHghtly  annexed^ 
unless  they  were  erected  for  the  purpose  of  trade. 

It  may  be  remarked,  in  relation  to  the  buildings  which  the 
tenant  claimed  a  right  to  remove  in  Elwes  v.  Maw,  that  they 
ought  rather  to  be  regarded  as  in  their  nature  permanent  im- 
provements annexed  to  the  land.  The  decision  was  undoubt- 
edly just,  but  the  principles  upon  which  it  was  founded  are 
extremely  unsatisfactory. 

The  distinction  which  is  made  between  ornamental  articles, 
such  as  wainscot,  pier-glasses  and  pictures,  and  such  as  are 
not  within  that  description,  is  absurd;  and  the  distinction  be- 
tween erections  for  collieries,  mines  &c,  as  accessary  to  the 
carrying  on  a  trade,  and  such  as  are  made  for  a  temporary 
use  for  the  purposes  of  agriculture,  is  very  slight. 

The  case  of  Grymes  v.  Boweren  would  seem  to  show  that, 
however  just  the  doctrine  of  lord  Ellenborough  may  be  in 
relation  to  such  things  as  have  lost  thehr  personal  character 
by  being  incorporated  with  the  realty,  as  hearths,^  or  which 
are  in  their  nature  real  property,  as  mills  or  barns,  the  Eng- 
lish courts  regard  it  as  inapplicable  to  such  personal  articles 
as  have  been  erected  for  a  temporary  purpose,and  for  domes- 
tic use,  and  are  when  detached  from  the  freehold,  strictly 
personal. 

The  doctrine  of  lord  Ellenborough  has  not  been  recognised 
in  the  United  States.  In  Van  Ness  v.  Pacard,*  the  action  was 
case  in  the  nature  of  waste,  by  the  owner  of  the  reversionary 
interest  against  the  tenant,  for  pulling  down  a  building  erected 

>  See  Poole  eaae,  S«lk.  R.  36a  •  3  Peten*  R.  137. 
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by  him  with  a  yiew  to  cany  on  the  business  of  a  dairjrman, 
and  for  the  residence  of  his  &mily  and  senrants  engaged  in 
that  business. 

The  doctrine  of  Elwes  t^.  Maw  was  questioned  by  Mr.  jus- 
tice Story,  as  inapplicable  to  the  circumstances  of  the  country ; 
but  the  case  was  decided  upon  the  ground  that  the  business 
of  the  tenant  was  a  trade,  and  also  upon  the  usage  and  cus- 
tom for  the  tenant  to  remove  such  buildings.  Of  this  case  it 
is  observable  as  of  Elwes  t^.  Maw,  that  the  buildings  which 
were  removed  by  the  tenant,  were  not  in  their  nature  per- 
sonal, and  it  is  difficult  to  understand  the  application  of  the 
law  of  fixtures  to  such  property.  The  case,  however,  shows 
that  the  general  doctrine  of  lord  EUenborough  was  not  ad- 
mitted. 

In  Whiting  t^.  Brastow,i  the  doctrine  which,  has  been  ap- 
plied to  tenants  who  had  made  erections  for  the  purpose  of 
trade,  was  extended  to  an  agricultural  tenant,  who  was  per- 
mitted to  remove  all  improvements  the  removal  of  which 
would  not  injure  the  inheritance. 

So  in  Holmes  v.  Tremper,*  the  tenant  of  a  farm  was  per- 
mitted to  remove  a  cider-mill  which  he  had  erected,  during 
the  term. 

The  doctrine  of  lord  EUenborough,  which  regards  the  pri- 
vilege of  the  tenant  as  an  exception,  is  extremely  narrow.  If 
the  right  is  confined  strictly  to  personal  articles  affixed  to  the 
freehold,  and  is  founded  upon  the  intention,  it  is  not  an  ex- 
ception to  the  general  rules  of  law  relating  to  the  realty.  The 
mere  circumstance  that  the  articles  are  connected  with  the 
freehold,  does  not  change  their  character,  independently  of 
the  intention. 

In  the  early  cases  which  are  reported  in  the  year-books,  the 
question  did  not  so  much  concern  the  right  to  the  property 
affixed  to  the  soil,  as  the  liability  of  the  tenant  for  the  injury 
done  to  the  inheritance.    In  the  common  law  action  for  waste, 

*4Pick.310.  «  90  John  R. 99. 
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the  plaintiff  counted  upon  the  injury^  and  a  right  of  property 
in  the  article  which  was  dismembered  from  the  soil  did  not 
justify  the  injury  done  to  the  freehold. 

But  in  such  an  action,  if  the  tenant  could  show  that  the 
owner  of  the  inheritance  had  permitted  the  erection  of  fixtiires 
for  a  temporary  purpose,  for  the  uses  of  trade,  with  a  consent 
express  or  implied  to  the  removal,  this  constituted  a  sufficient 
defence  to  the  action  of  waste.  The  doctrine  that  the  inten- 
tion of  the  parties  shall  determine  the  respective  rights  of  the 
owner  of  the  freehold,  and  of  personal  property  affixed  to  it, 
has  been  greatly  extended  in  modem  times. 

The  whole  doctrine  by  which  certain  articles  of  personal 
property  are  connected  with  the  realty  by  construction,  rests 
upon  the  intention  of  the  parties. 

The  slaves  and  cattle,  which  the  vice-chancellor  in  Lush- 
ington  V.  SewelU  was  of  opinion  would  pass  by  a  devise  of  a 
West  India  estate,  were  personal  in  their  nature.  They 
might  have  passed  as  personal  by  the  same  devise,  if  it  had 
been  the  intention  of  the  testator  to  sever  them  from  the 
freehold. 

The  stones  of  a  grist-mill,  which  according  to  the  decision 
in  Goddard  v.  Polster^  were  not  seizable  on  a  Ji,  fa.  at  the 
suit  of  a  creditor,  though  detached  from  the  main  body  of  the 
mill  by  a  flood  which  carried  it  away,  were  construed  to  be 
incorporated  with  the  realty,  because  such  was  the  intention 
of  the  owner.  He  might  at  any  time  have  sold  them  as  per- 
sonal property,  and  though  they  would  have  passed  by  a 
devise  of  the  real  estate,  they  might  have  been  expressly 
bequeathed  as  personal. 

When  property  is  affixed  to  the  freehold,  there  is  the  same 
reason  for  the  application  of  this  test. 

In  the  old  cases,  fixtures  erected  for  the  purposes  of  trade 
were  decided  to  be  removable,  not  from  special  favour  to 
trade,  but  because  the  uses  of  trade  being  temporary,  the 

•  1  Sim.  R.  435.  •6Greenl427. 
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intention  to  make  temporary  erections  was  implied.  Though 
such  an  intention  was  not  anciently  implied  in  other  cases^  if 
the  intention  had  been  expressly  declared  in  agricultural 
cases,  no  action  of  waste  could  have  been  sustained  for  the 
injury  done  to  the  inheritance  by  the  removal  of  personalty. 

In  determining  the  intention,  many  considerations  are  to  be 
taken  into  view.  The  manner  in  which  personalty  is  attached 
to  the  freehold  cannot  be  the  absolute  criterion,  but  in  the 
inquiry  which  relates  to  the  intention  of  a  party,  it  may  form 
an  important  fact.  If  the  severance  of  the  fixture  would 
dismantle  the  premises,  or  if  the  personal  article  would  neces- 
sarily be  destroyed  or  injured,  or  if  it  would  be  rendered 
valueless  by  being  detached,  those  circumstances  may  be 
decisive  of  the  intention. 

This  inquiry  will  be  affected  by  different  considerations  as 
between  different  parties.  The  implication  upon  the  same 
facts  will  be  strong  between  parties  in  certain  relations,  in 
other  cases  it  may  be  slight 

The  distinctions  of  the  civil  law  on  this  subject  seem  to  be 
determined  altogether  by  the  intention.  In  the  Paqdects  of 
Justinian^  it  is  said,  that  there  are  many  things  which  make 
part  of  a  house,  though  they  may  not  be  attached  or  incorpo- 
rated with  it  in  fact,  as  keys,  &c,  for  whatever  is  placed^in  a 
building  with  the  intention  that  it  shall  perpetually  remain 
with  it,  is  always  regarded  as  a  part  of  the  building  itself. 

In  applying  this  principle  to  materials  destined  for  building 
a  house,  it  is  said  that  such  things  as  have  been  detached 
from  a  house  with  the  intent  again  to  replace  them,  are 
regarded  as  a  part  of  the  house;  but  materials  which  have 
been  prepared  for  a  house,  but  which  have  not  yet  been  em- 
ployed for  that  purpose,  are  personal:  ea  quae  in  mdijicio 
detract  a  sunt,  ut  reponantur,  mdificii  sunt,  at  qumparata 
sunt  ut  imponantur,  non  sunt  mdificii. 

The  same  distinction  ij  applied  to  the  frames  which  sup- 

'  De  aetiooibai  empti  et  Tenditl.  . 
VOL.  VI.  31 
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port  the  vine,  which  are  personal  in  their  nature,  as  they  are 
detadied  from  the  earth  during  the  winter.  Those  fhunes 
which  haye  been  prepared  for  a  vineyard,  it  is  said  are  con- 
sidered movable  or  personal  until  they  have  been  thus  em- 
ployed^ but  those  which  have  been  taken  up  and  laid  aside, 
IP  be  again  used  hereafter,  are  considered  immovable  or  real 
-  Pali  qui  vinem  causaparaii  suni^  antequam  coUoeentur, 
fundi  non  n$nt;  std  qui  exempii  aunt  ut  coUoceniurf  fundi 
$unL 

YoStius  says,^  that  personal  or  movable  property  is  to.be 
considered  real  or  immovable  when  destined  by  a  proprietor 
ibr  perpetual  use  in  a  particular  place,  as  in  a  house  or  on  a 
&rm,  if  the  articles  thus  destined  are  carried  to  that  place,  to 
remain  devoted  to  that  use,  although  they  are  never  actuaUy 
attached  Merlin*  cites  various  authors  and  decisions,  to 
diow  that  property  movable  in  its  nature  may  become  a  part 
of  the  realty  by  accession  or  by  destination,  and  he  condemns 
the  doctrine  that  only  such  movables  shall  be  regarded  as  real 
in  their  nature  which  are  actually  attached  to  the  land. 

In  conformity  with  this  principle,  the  utensils  which  are 
commonly  employed  in  a  suga^  refinery,  by  reason  of  their 
destination  and  use,  were  regarded  as  real  estate.  They 
were  regarded  as  essential  to  the  purposes  of  the  refinery,  and 
therefore  as  parcel  of  it. 

*0iirbDifcrt,li?.l,tit8,No.4.  "  Bep«rtoira,  tit  Meofaki. 
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[GoDtaininsr  selections  from  5  Q.  R,  Parte  3  end  3;'  1  D.  ^d  M^  Pert  4;  3  D. 
d&  L^  Part  4;  13  M.  &  W^  Pert  4;*  8  Scott  N.  R,  Pert  4;  6  M^n.  A.  Gr^ 
Pert  4;«  7  Men.  &  Gr.,  Part  I,**  1  C  B^  Pert  1.] 

ACnON.  (Far  arresHng  privileged  person — Trespau  or  ca$e.) 
Ifa  party  be  arrested,  and  the  court  of  review  order  him  to  be  dis- 
charged, on  the  ground  that  he  was  in  attendance  under  order  of 
that  court,  but  the  officer  arresting  does  not  discharge  him,  the 
remedy  (if  any)  against  the  officer  is  in  trespass,  not  case,  though 
malice  be  alleged;  so  held  by  the  court  of  exchequer  chamber, 
reversing  the  judgment  of  the  court  of  queen's  bench.  Magnay  y. 
Burt,  6  Q.  B.  381. 

ARBITRATION  AND  AWARD.  {Certainty— Bankruptcy— Ite- 
vocation  of  gvhmiuion,)  Upon  reference  of  a  cause  and  all  other 
matters  in  di^rence,  it  was  ordered  that  the  costs  of  the  cause  and 
of  the  reference  and  award  should  abide  the  result  of  the  award. 
The  arbitrator  found  that  the  plaintiff  had  no  cause  of  action  in 
respect  of  the  first  count  of  the  declaration,  but  that  in  respect  of  the 
other  counts,  the  defendant  was  indebted  to  the  plaintiff  in  the  sum 
of  682.  9$.  7d.,  and  that  on  the  taking  of  all  the  accounts,  including 
that  sum,  the  plaintiff  was  indebted  to  the  defendant  in  17/.  7$.  M^ 
which  sum  he  ordered  the  plaintiff  to  pay,  but  said  nothing  about 
the  costs.  Before  the  award  was  made,  a  fiat  in  bankruptcy  issued 
against  the  plaintiff:  Held,  1st,  that  the  finding  of  the  arbitrator  was 
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sufficiently  certaio,  the  matter  really  referred  being  the  state  of  the 
accounts  between  the  parties,  which  was  the  result  to  be  ascertained, 
and  consequently  that  the  defendant  was  entitled  to  his  costs.  2dly, 
that  the  bankruptcy  did  not  operate  as  a  revocation  of  the  submis- 
sion.   Hemiworth  v.  Brian,  2  D.  6c  L.  844;  1  C.  B.  131. 

2.  (Enforcing  porticn  of  award — Demand.)  The  award  directed, 
inter  alia,  that  the  plaintiff  should  deliver  to  the  defendant  a  warrant 
for  a  hogshead  of  wine,  marked  2,260.  The  defendant  having 
demanded  the  delivery  of  the  wine:  Held,  that  the  demand  ought 
to  have  been  made  of  the  warrant,  but  that  an  attachment  might 
issue  for  the  non-performance  of  the  other  parts  of  the  award. 
8.  C.  lb. 

8.  (Referring  hack  to  arbitrator  to  correct  a  mi$take.)  An  arbi- 
trator having  made  an  award,  in  which  the  plaintiff  was  described 
by  a  wrong  christian  name,  the  court  sent  it  back  to  him  to  correct, 
the  order  of  reference  containing  a  clause  for  referring  it  back  for 
amendment.    HoweU  v.  ClemenU,  8  Scott  N.  R.  851. 

4.  (Referring  back  award  to  arbitrator  for  correction  of  miitaJce 
— Notice  of  holding  meetings  before  arbitrator.)  Where  ^n 
award  is  sent  back  to  the  arbitrator  to  be  amended,  he  is  not  bound 
to  give  the  parties  notice  to  attend  him  thereon.  Howett  y.  CUm- 
tnUy  1  C.  B.  128. 

5.  (Setting  aside  award — Misconduct  of  arbitrator-^Receiving 
evidence  improperly.)  On  an  arbitration  the  plaintiff  tendered  in 
evidence  certain  books  containing  entries  made  by  himself,  which 
being  objected  to  as  inadmissible,  the  arbitrator  stated  that  the 
same  strictness  was  not  required  as  on  a  trial  at  nisi  prius,  and 
]%ceived  the  books  in  evidence:  Held  no  ground  for  setting  aside 
the  award  for  misconduct  on  the  part  of  the  arbitrator.  Hagger 
V.  Bakery  2  D.  &  L.  856. 

6.  (Setting  aside  award — Time  for  motion.)  An  award  was  made 
on  the  23d  March,  the  plaintiff  moved  to  set  it  aside  on  the  last  day 
but  one  of  Michaelmas  term,  for  an  objection  of  which  he  had 
knowledge  on  the  8th  May :  Held,  that  the  application  was  too 
late,  notwithstanding  a  fiat  had  issued  against  the  plaintiff  before 
the  date  of  the  award,  and  he  did  not  receive  a  copy  of  it  until  the 
8th  November.    Hemsworth  v.  Brian,  8  Scott  N.  R.  842. 

7.  (Specific  finding  on  each  issue.)    Where  a  declaration  contains 
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several  counts,  and  before  plea  pleaded  the  cause  is  referred  to 
arbitration,  the  arbitrator  is  not  bound  to  find  specifically  upon  each 
count.    Beamp  y.  Peacock^  2  D.  6c  L.  850. 

ATTACHMENT.  {Order  of  nin  prius— Condition  precedent.) 
In  an  action  by  the  assignees  of  a  bankrupt  to  recover  the  value  of 
certain  letters  patent,  alleged  to  have  been  fraudulently  assigned  by 
the  bankrupt  to  the  defendant,  an  order  of  court  was  made,  to 
which  one  W.  T.  became  a  party,  directing  that  a  juror  should  be 
withdrawn,  and  that  a  suit  in  equity  between  the  parties  be  dis- 
missed ;  that  the  defendant  and  W.  T.  should  abandon  their  claim 
to  the  patents;  that  the  patents  and  assignments  to  the  defendant 
should  be  given  up,  and  that  the  defendant  should  execute  an 
assignment  of  one  of  the  patents  on  demand  to  the  plaintiffs;  also, 
that  the  plaintiff  should  pay  to  W.  T.  7502.,  and  to  the  defendant 
lOOJ.;  and  that  W.  T.  be  allowed  to  execute  orders  on  hand  to  the 
extent  of  10,000  spindles,  without  paying  the  patent  right,  and 
10,000  more  on  paying  4d.  per  spindle;  also,  that  the  defendant  do 
pay  to  W.  T.  the  sum  of  750/.,  and  alsb  id.  per  spindle  patent 
right  upon  10,000  spindles;  that  W.  T.  do  at  the  expense  of  de- 
fendant, release  all  claims  against  him;  and  that  the  dafendant  do 
pay  to  W.  T.  all  costs  necessarily  incurred  on  occasion  of  this 
rule  or  order :  Held,  on  motion  for  an  attachment  against  the  plain- 
Xifk  for  not  paying  the  1002.  to  defendant,  that  the  various  acts 
to  be  performed  by  the  defendant  and  W.  T.  were  in  the  light  of 
positive  directions,  and  not  of  conditions  precedent,  the  performance 
of  which  the  defendant  was  bound  to  allege  in  order  to  entitle  him- 
self to  the  attachment     Bowker  v.  Tebbutty  2  D.  &  L.  787. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  {Ac^ 
eeptance  of  foreign  hill  by  letter — Countermand  of  promise  to 
accept — Agent.)  A.  in  Genoa  shipped  corn  to  B.  in  London,  and 
with  B.'s  authority  drew  bills  upon  C.  in  Southampton,  with  whom 
B.  had  an  account.  On  the  lOih  of  August,  1843,  B.  wrote  to  C. 
that  A.  had  drawn  the  bills,  and  requesting  C.  to  accept  them  to 
the  debit  of  his  account.  On  the  11th  C.  wrote  to  B.  acknowledg- 
ing the  receipt  of  a  bill  for  2560/.  to  the  credit  of  his  account,  and 
concluding,  "Against  this  reipittance  we  send  you,  as  requested, 
a  bill  of  lading  of  Flora,  and  will  accept  A.^s  draAs,"  the  bills  in 
question.    This  letter  was  received  by  B.  in  London  on  the  12th; 
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and  on  the  same  day  C.  saw  B.  in  London,  and  informed  bim  that 
the  bills  would  not  be  accepted,  and  that  the  consent  given  in  the 
letter  of  the  11th  was  countermanded.  On  the  ISth  B.  commu- 
nicated to  A.  the  pron\ise  to  accept,  but  withheld  the  fact  of  the 
countermand :  Held,  that  the  letter  of  the  11th  of  August  operated 
as  an  acceptance,  and  enured  for  the  benefit  of  A.,  and  that  B. 
could  not  aflerwards  cancel  that  acceptance,  or  release  the  defend- 
ants from  their  engagement  by  consenting  to  the  subsequent  coun- 
termand. Qu€grey  whether  it  is  essential  that  a  promise  to  accept 
or  pay  (not  on  the  face  of  the  bill)  should  be  communicated  to 
some  party  to  the  bill,  or  to  the  holder,  or  to  some  agent  for  such 
party  or  holder,  in  order  to  bind  the  person  making  it.  Grant  v. 
Hunt,  1  C.  B.  45. 

2.  {Acceptance,  general  or  special — Pleading — Variance.)  In  an 
action  by  an  indorsee  against  the  drawer  of  a  bill  of  exchange, 
the  declaration  stated  the  bill  to  have  been  accepted  payable  at  a 
banker's  in  London,  and  averred  a  presentment  to  the  acceptor 
there :  Held  no  variance,  though  by  the  stat.  1  &  2  Greo.  4,  c.  78, 
such  acceptance  is  a  general  acceptance  only.  Wilmot  v.  WiU 
Hams,  8  Scott  N.  R.  713. 

3.  {Avthority  to  accept  bills,  evidence  of,)  In  an  action  against  a 
party  as  acceptor  of  a  bill  of  exchange  accepted  in  his  name  by 
aniother  person,  when  evidence  has  been  given  of  a  general  autho- 
rity in  that  person  to  accept  bills  in  the  defendant's  name,  an  ad- 
mission by  the  defendant  of  liability  on  another  bill  so  accepted  is 
good  evidence  confirmatory  of  the  former.  Llewellyn  v.  Winch- 
worth,  13  M.  &  W.  599.1 

4.  {Date  stated  in  declaration — Variance.)  The  statement  in  a 
declaration  on  a  promissory  note,  that  the  defendant  on  a  certain 
day  made  his  promissory  note,  does  not  require  proof  that  the  note 
bore  date  on  that  day.  Quaere,  if  it  require  proof  that  the  note 
was  actually  made  on  the  day  named.  Smith  v.  Lord,  2  D.  & 
L.  759., 

5.  {Fraud  and  covin,  plea  of -^Demurrer,)  To  an  action  on  a  pro- 
missory note  the  defendant  pleaded  that  he  made  the  note  through 
and  by  means  of  the  fraud,  covin,  and  misrepresentation  of  the 
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plaintiflT.  Replication,  that  defendant  did  not  make  the  note  through 
the  fraud,  covin,  and  misrepresentation  of  the  plaintiflT:  Held  bad 
on  special  demurrer.  Semble^  that  the  plea  was  bad,  for  not  stat- 
ing the  circumstances  of  the  fraud  or  misrepresentation.  RobM(m 
V.  LuMCombej  2  D.  &  L.  659. 

6.  {Indanement^  when  avoided  bjf  drunkenness — Pleading.)  To  an 
action  by  indorsee  against  indorser  of  a  bill  of  exchange,  the  de- 
fendant pleaded  that  when  he  indorsed  the  bill  he  was  so  intoxi- 
cated, and  thereby  so  entirely  deprived  of  sense,  understanding, 
and  the  use  of  his  reason,  as  to  be  unable  to  comprehend  tho  mean- 
ing, nature,  or  effect  of  the  indorsement,  or  to  contract  thereby, 
of  which  the  plaintiff  at  the  time  of  the  indorsement  had  notice : 
Held  to  be  a  good  answer  to  the  action,  and  not  to  anKMint  to  an 
argumentative  traverse  of  the  indorsement.  Chre  v.  Gibs(m^  13 
M.  &  W.  623.1 

COSTS.  (Award — Finding  on  each  issue — Taxation  of  costs.) 
The  declaration  in  an  action  on  the  case  contained  three  counts, 
to  which  the  defendant  had  pleaded  not  guilty,  and  to  each  of  the 
counts  various  special  pleas,  which  went  to  the  whole  cause  of 
action  in  each  count.  The  action,  and  the  damages  sought  thereby 
to  be  recovered,  and  all  matters  in  dispute  therein,  were  referred 
to  arbitration,  the  costs  of  the  action  and  of  the  reference  and  award 
to  abide  the  event  of  the  award.  The  arbitrator  awarded  that  the 
plaintiff  had  good  cause  of  action  in  respect  of  the  second  count, 
and  was  entitled  to  recover  a  certain  sum  for  damages  on  that 
count,  but  that  he  had  no  cause  of  action  b  respect  of  the  first  and 
third  counts.  The  court  ordered  the  master  to  tax  the  plaintiff's 
costs  in  the  cause,  upon  the  plaintiff's  allowing  the  costs  of  the  first 
and  third  counts,  and  of  the  issues  relating  to  the  first  and  third 
counts,  to  be  taxed  for  tlie  defendant.  Williamson  ▼.  Locke^  2 
D.  &  L.  782. 

2.  {Practice — Security  for  costs.)  In  an  action  on  a  bond  afler 
demand  of  oyer,  and  before  plea  pleaded,  the  defendant  may  compel 
a  plaintiff  residing  abroad  to  give  security  for  costs.  West  v.  Cook^ 
2  D.  &  L.  834. 

3.  {Special  agreement  on  motion  for  new  trial.)    The  jury  having 
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found  a  verdict  for  the  defendants  upon  the  first  count,  contrary  to 
the  evidence  and  to  the  direction  of  the  judge,  and  for  the  plaintifis 
on  the  second  and  third  counts,  a  rule  nisi  was  granted  for  a  new 
trial,  on  the  discussion  of  which  it  was  agreed  between  the  parties, 
that  the  court  should  decide  upon  the  construction  of  the  contract 
declared  on  in  the  first  count,  and  if  they  should  think  certain 
evidence  which  had  been  rejected  at  the  trial  admissible,  should 
determine  as  to  the  effect  of  it.  The  court,  after  time  taken  to  con- 
sider, directed  that  instead  of  a  new  trial,  the  verdict  which  had 
been  fouud  for  the  defendants  on  the  first  count  should  be  set  aside 
on  the  usual  terms,  and  be  entered  for  the  plaintiffs  for  such  sums 
as  should  be  ascertained  between  the  parties  under  the  agreement 
entered  into.  The  parties  having  agreed  as  to  the  amount  of  the 
verdict:  Held,  that  the  plaintiffs  were  not  entitled  to  the  costs  of  the 
trial  as  to  that  issue.     Latis  v.  Marshall^  8  Scott  N.  R.  846. 

4.  {Taxation — Several  issves — Trespass.)  To  on  action  of  trespass 
for  assault  and  false  imprisonment,  one  of  the  defendants  pleaded 
the  general  issue,  and  a  plea  of  justification  under  legal  process. 
The  plaintiff  replied  that  the  defendant  broke  open  the  outer  door, 
upon  which  issue  was  joined.  The  jury  found  a  verdict  for  the 
defendants  on  the  first  issue,  and  for  the  plaintiff  on  the  second: 
Held,  on  motion  to  review  the  master's  taxation,  that  the  defendant 
was  entitled  to  the  general  costs  in  the  cause.  Newton  v.  Holford^ 
2D.  &L.  826;  1  C.  B.  141. 

DEBT.  (Judgment  of  covnty  court — Demurrer — Want  of  juris- 
diction.) Debt  will  lie  upon  the  judgment  of  an  inferior  court, 
though  not  of  record.  The  plaintiff  declared  on  a  judgment  ob« 
tained  in  a  county  court  against  the  defendant :  Held,  on  special 
demurrer,  that  it  was  not  necessary  to  state  in  the  declaration, 
that  the  defendant  resided  within  the  jurisdiction  of  the  county 
court,  or  that  he  was  duly  summoned.  WUliams  v.  Jones^  2  D. 
&  L.  680;  13  M.  &  W.  628.^ 

EVIDENCE.  (Partnership — Admission — Clerk.)  In  an  action  for 
work  and  labour  by  A.  and  B.,  who  were  partners  at  the  time  tlio 
cause  of  action  accrued,  the  defendant  put  in  evidence  a  letter  writ- 
ten by  C,  who  had  since  the  transaction  become  a  partner  with 
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B.,  ID  the  room  of  A.,  admitting  that  the  plaintiffs  had  given  credit 
to  another  party:  Held  inadmissible,  without  proof  that  C.  had 
aathority  from  B.  to  make  the  statement.  Tunley  ▼.  J9ihiim,  2  D. 
&;  L.  747. 

2.  (Re$  inter  alios  acta.)  In  an  action  for  making  and  fixing  iron 
railings  to  certain  houses  belonging  to  the  defendant,  the  defence 
was  that  the  credit  was  givea  to  A.,  by  whom  the  houses  were 
built  under  a  contract,  and  not  to  the  defendant.  A.,  who  had 
become  a  bankrupt  since  the  railing  was  furnished,  being  called  as 
a  witness,  and  having  stated  the  order  was  given  by  him,  was 
asked  what  was  the  state  of  the  account  between  himself  and  the 
defendant,  in  reference  to  the  building  of  the  houses  at'  the  time  of 
his  bankruptcy,  to  which  he  replied  that  the  defendant  had  over- 
paid him  by  350/. :  Held,  that  this  evidence  was  properly  received. 
GtriA  V.  CkarHtr,  1  C.  B.  13. 

3.  {Sale  by  auction — Parol  emdenee  of  auctioneer's  statewhents.) 
In  the  printed  catalogue  of  articles  intended  to  be  sold  by  auction, 
a  dressing-case  was  described  to  have  silver  fittings,  but  previously 
to  the  sale  of  it  the  auctioneer  stated  publicly  from  his  box,  and  in 
the  hearing  of  the  defendant,  that  the  catalogue  was  incclrrect  in 
stating  the  fittings  of  the  dressing-case  to  be  of  silver,  and  that  it 
would  be  sold  as  having  plated  fittings,  but  no  alteration  was  made 
in  the  catalogue.  The  defendant  aAerwards  bid  for  the  dressing- 
case  and  became  the  purchaser.  In  an  action  brought  by  the  auc- 
tioneer to  recover  the  price  of  the  dressing-case,  which  was'  less 
than  10/.:  Held,  that  parol  evidence  of  the  statement  of  the  auc- 
tioneer at  the  time  of  the  sale  was  admissible,  the  contract  not 
being  in  writing.    Eden  v.  Blake,  13  M.  &  W.  614.^ 

FACTORS'  ACT.  {Pleading— Trover— Pledge  under  Factor^ 
Acts — Demurrer,)  To  trover  for  certain  goods  the  defendant 
pleaded  that  D.,  A.  &  Co.  were  the  factors  and  agents  of  the  plain- 
ti£i,  and,  as  such  factors  and  agents,  had  a  lien  on  the  goods ;  that 
the  plaintifib  consigned  them  to  D.,  A.  &  Co.  as  such  factors  and 
agents;  that  they  were  entrusted  as  such  factors  and  agents,  with 
the  dock  warrants  for  the  delivery  of  the  goods;  that  being  so  en- 
trusted with  the  dock  warrants,  they  pledged  the  goods  to  the 

'  Now  reprinting. 


Digitized  by  VjOOQ IC 


]70  JVKisFKirDaHOX. 

defendant;  tiiat  bring  so  entrusted  with  the  dock  warranti,  they 
delivered  them  to  the  defendant  upon  such  pledge,  and  that  the 
defendant  had  not  notite  at  the  time  of  the  pledge  that  the  said  D., 
A.  &  Co.  were  not  the  bon&  fide  proprietors  of  the  goods.  The 
plaintiflTs  replied  that  D.*,  A.  &  Co.  were  not  entrusted  with  the 
warrants  modo  et  formA :  Held,  on  demurrer  to  the  replication, 
that  the  plea  did  not  sufficiently  show  a  pledge  by  delivery  of  the 
goods,  but  only  a  symbolical  pledge  by  delivery  of  the  warrants, 
and  therefere  contained  no  sufficient  answer  to  the  declaration. 
B<mxi  V.  Stewart,  2  D.  dc  L.  836. 

INFANT.  (Plea  of  infancy— Necessarie^^Funetions  ef  judge 
and  jury,)  In  an  action  for  goods  sold  and  delivered,  infancy  was 
pleaded ;  replication,  that  the  goods  were  necessaries  suitable  to 
the  estate  and  condition  of  defendant.  It  appeared  at  nisi  prius  that 
defendant  was  residing  as  an  undergraduate  at  Oxford,  and  that 
the  goods  consisted  of  articles  supplied  for  dinners  at  his  own 
rooms  where  he  received  parties  of  friends,  and  for  fruit,  confec- 
tionary, dec:  Held,  1.  That  in  default  of  explanation  the  court 
would  treat  them  as  not  necessaries.  2.  That  in  case  of  explana- 
tion respecting  any  of  the  articles,  as  in  the  case  of  illness  when 
fruit,  dec.  was  medically  prescribed,  the  question  whether  the  arti- 
cles were  necessaries  or  not  would  be  a  mixed  one  of  law  and 
fact.  d.  That  the  rank  or  fortune  of  the  defendant  might  make 
some  articles  necessaries,  which  in  the  case  of  another  person 
must  be  deemed  articles  of  mere  comfort  and  convenience ;  but 
that  articles,  which  in  the  particular  case  are  matters  of  comfert 
and  convenience  merely,  can  never  be  included  under  the  term 
*<  necessaries."  4.  That  articles  which  might  in  some  situations 
be  necessaries,  might  not  be  so  to  a  defendant  in  statu  pupillari  at 
Oxford,  where  necessaries  are  to  a  certain  extent  supplied  by  the 
college.  Wharton  v.  Mackenzie,  Cripps  v.  JER^b,  6  Q.  B.  606  ;i 
1  D.  dc  M.  544. 

INTERPLEADER  ACT.  (htue  under— PracHce— Security  for 
costs,)  A  party  made  defendant  under  an  interpleader  rule  is 
entitled  to  demand  security  for  costs  from  a  plaintiff  residing  beyond 
the  jurisdiction  of  the  court.  Benaxech  ▼.  Besset,  2  D  dz;  L.  801. 

'£.aL.R.4«. 
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2.  (Otder  by  Judge  at  chamber m^  net  Mated  to  be  by  consent.)  Upon 
an  application  by  the  sheriff  under  the  interpleader  act,  a  judge  at 
chambers  has  no  power  to  determine  the  rights  of  the  parties 
without  their  consent,  and  such  consent  should  appear  on  the  face 
of  the  order.  But  where  upon  such  an  application  the  judge  made 
an  order  which  was  not  stated  to  be  by  consent,  but  under  which 
the  parties  acted,  it  was  held  tp  be  binding  as  an  adjudication  upon 
a  matter  submitted  to  the  judge.  Harrison  v.  Wright^  2  D.  & 
L.  695. 

8.  {Relief  of  skerif—Undenherif  acting  a$  attorney.)  Where 
an  undersheriff,  who  was  acting  as  attorney  for  certain  creditors 
of  the  defendant,  informed  them  of  a  writ  of  fieri  facias  at  the  suit 
of  the  plaintiff  having  been  placed  in  his  hands  to  eiecute,  by 
which  means  the  issuing  of  a  fiat  in  bankruptcy  against  the  de- 
iSuidant  was  accelerated  and  the  plaintifTs  execution  thereby 
defeated;  the  court  refused  to  grant  the  sheriff  relief  under  the 
interpleader  act.     Cox  v.  Balne^  2  D.  &  L.  718. 

ISSUABLE  PLEAS.  {Action  on  a  bill  of  exchange.)  In  an  action 
by  indorsee  against  acceptor  of  a  bill  of  exchange,  the  defendants, 
who  were  under  terms  to  plead  issuably,  pleaded  (amongst  others) 
the  following  pleas :  That  ader  acceptance  and  before  indorsement 
the  drawer  waived  the  acceptance  and  discharged  the  defendants 
from  payment  thereof,  of  which  the  plaintiff  had  notice;  that  after 
the  bill  was  accepted  and  delivered  to  the  drawer,  he  indorsed  it 
to  one  of  the  acceptors  for  consideration,  and  that  such  acc6ptor 
afterwards  delivered  it  to  the  plaintiff,  who  had  notice  of  the  facts: 
Held,  that  the  above  pleas  were  issuable  pleas.  Steele  v.  Harmer^ 
2  D.  &  L.  661. 

2.  {Breach  of  promise  of  marriage — Traverse  of  request.)  The 
declaration  stated  a  promise  to  marry  on  request  and  averred  a 
request,  with  a  breach  that  the  defendant  did  not  marry  when  so 
requested  and  that  he  married  another  person.  The  defendant^ 
amongst  other  pleas,  traversed  the  request :  Held  an  issuable  plea. 
Short  V.  Stone,  2  D.  &  L.  792. 

JURY.  {Misconduct  of— New  trial.)  In  an  action  on  a  bill  of  ex- 
change for  50Z.,  the  defendant  pleaded  that  certain  goods  were  ac* 
cepted  by  the  plaintiff  in  satisfaction  of  the  bill.  There  was  con- 
flicting  evidence  as  to  the  fact,  and  the  jury  found  a  verdict  for  the 
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pUiotiff  with  25/.  damages :  l^ld,  that  if  this  fiodiog  coald  have 
been  accoaoted  for  only  od  the  sapposttioii  that  the  jury,  diflferiDg 
as  to  the  Terdict,  by  way  of  compromise  arooog  themselvesy  split 
the  diflference,  the  defendant  would  be  entitled  to  a  new  trial,  but 
as  it  appeared  that  they  might  hare  properly  found  a  verdict  for 
the  plaintiflT,  and  given  25L  as  an  equitable  amount  of  damages, 
for  there  was  evidence  that  the  defendant  had  paid  his  other  cre- 
ditors 10s.  in  the  pound,  the  court  refused,  at  the  defendant's  in* 
stance,  to  disturb  the  verdict.  Hall  v.  Poyser^  13  M.  &  W.  600. 
LANDLORD  AND  TENANT.  (Learn  or  agrttmeni.)  By  an  in- 
strument, bearing  date  the  2d  of  February,  1838,  M.  T.  D.  agreed 
for  himself,  his  executors,  and  administrators,  to  let  and  grant  a 
lease  to  G.  R.  M.  and  others,  of  ^  the  coal,  iron  mine,  Btone  and 
fire  clay,**  under  certain  lands,  at  certain  specified  royalties,  for 
the  term  of  seventy  years  from  the  date  of  the  agreement;  and  it 
was  provided,  "  that  so  much  royalties  as  will  amount  to  the  sum 
of  60/.  a«year  be  worked  or  paid  for  during  the  said  tenn,  which 
rent  is  to  commence  in  a  year  from  the  time  a  pit  is  sunk  through 
the  four-foot  coal,  with  power  to  work  the  said  minerals,  and  to 
deposit  rubbish,  and  making  a  wharf,  as  is  usually  granted  in  leases 
of  a  similar  nature,  and  by  W.  T.  D.  (the  lessor's  brother);  never- 
theless, if  at  any  time  during  the  said  term,  the  said  G.  R.  If. 
and  others,  should  think  fit»  from  the  quality  of  the  coal  being  un- 
sound, or  from  faults,  on  giving  six  months'  notice,  to  abandon 
and  quit  the  same,  as  if  this  agreement  had  never  been  entered 
into,  and  we  hereby  bind  ourselves  to  commence  sinking  a  pit  be- 
fore the  24th  of  June  next,  and  the  said  M.  T.  D.  engages  that  he 
has  not  incumbered  the  said  estate  to  prevent  him  entering  into  a 
lease  on  the  above  terms  and  agreement,  which  lease  is  to  contain 
the  usual  covenants,  and  as  entered  into  by  his  brother,  and  the 
said  M.  T.  D.  engages  to  sign  a  lease  upon  the  said  terms  as  soon 
as  it  can  be  prepared :  Held,  that  this  did  not  amount  to  a  lease, 
but  was  a  mere  agreement  for  a  future  demise.  Whether  an  in- 
strument is  to  be  construed  as  a  lease  or  an  agreement,  depends 
upon  the  intention  of  the  parties  to  be  collected  from  the  instrument 
itself,  and  the  nature  of  the  subject-matter,  without  reference  to 
any  extrinsic  circumstances  or  subsequent  acts  of  the  parties.  Doe 
d.  Morgan  v.  Powell,  8  Scott  N.  R.  687. 
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LIBEL.  (On  party  engaged  in  illegal  trantaciion — Evidence.)  la 
case  for  libel,  the  declaration  showed  that  the  plaiDtiff  was  a  mem* 
ber  of  the  Jockey  Club,  and  subscriber  to  the  Derby  Stakes  at  Ep« 
BOiD,  and  had  withdrawn  a  horse  which  he  intended  to  run;  it  then 
set  out  words  imputing  to  the  plaintiff  that  he  had  entered  the  horse 
to  run  for  these  stakes,  and  aAerwards  withdrawn  him  for  the  pur- 
pose of  getting  an  unfair  adyantage  over  parties  with  whom  he 
had  heavy  wagers  on  the  result  of  the  race :  Held,  that  the  action 
would  lie,  and  this,  whether  or  not  the  transactions,  in  which  the 
declaration  showed  the  plaintiff  to  be  engaged,  were  legal.  A  wit- 
ness, a  member  of  the  Jockey  Club,  was  asked,  whether  in  his 
opinion,  the  conduct  thus  imputed  to  the  plaintiff  was  honourable, 
which  he  answered  in  the  negative :  Held,  that  the  evidence  was 
admissible,  the  question  having  been  put  in  re-examination  to  ex« 
plain  8  former  statement  of  the  witness  on  cross-examination,  that 
entering  and  withdrawing  a  horse  afler  betting  on  it  was  not  con- 
trary to  any  regulation  of  the  Jockey  Club.  Greville  v..  Chapman^ 
1  D.  6c  M.  553. 

22.  (Oa  tradesman  in  way  cf  trade*)  Declaration  in  case  for  a  libel, 
stated  that  plaintiff  before  and  at  the  time  of  the  committing,  ^cc, 
carried  on  the  business  of  an  engineer,  and  was  the  inventor  and 
registered  proprietor  under  stat.  2  &  3  Vict.  c.  17,  of  an  original 
design  for  making  impressions  on  articles  manufactured  in  metal, 
and  sold  divers  articles  on  which  the  design  waa  used;  that  plain- 
tiff before  and  at  the  time,  &c.,  had  sold  and  had  on  sale,  in  the 
way  of  his  said  trade,  articles  and  goods  called  "  Self-acting  Tal- 
low Syphons  or  Lubricators;*'  and  that  defendant  published  a  libel 
of  and  concerning  plaintiff,  and  of  and  concerning  him  in  his  said 
trade,  and  of  and  concerning  the  said  design,  and  plaintiff  as  the 
inventor,  6cc.,  thereof  and  manufacturer  of  the  articles  with  the 
said  design  thereon,  and  of  and  concerning  the  said  goods  which 
he  had  so  sold  and  had  on  sale,  and  plaintiff  as  the  seller,  as  fol- 
lows, viz. : — ^'  This  is  to  caution  persons  employing  steam  power 
from  a  person,"  meaning  the  plaintiff,  '*  ofiering  what  he  calls 
Self-acting  Tallow  Syphons  or  Lubricators,"  meaning  the  said  de- 
sign, and  meaning  the  said  goods  and  articles  which  the  plaintiff 
had  so  sold  and  had  on  sal^  as  aforesaid,  "  stating  that  he  is  the 
sole  inventor,  manufacturer,  and  patentee,  thereby  monopolizing 
VOL.  VI.  33 
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high  prices  at  the  expense  of  the  public*  R.  Harlow,",  roeaning  the 
defendanty  **  brass  founder,  Stockport,  takes  this  opportunity  of 
saying  that  such  a  patent  does  not  exist,  and  that  he  has  to  c^r 
an  improved  lubricator,  dec.  Those  who  have  already  adopted 
the  lubricators,"  meaning,  d^c,  same  innuendo  as  before,  '*  against 
which  R.  H.  would  caution,  will  find  that  the  tallow  is  wasted  in- 
stead of  being  effectually  employed  as  professed."  There  was  no 
direct  averment  connecting  the  tallow  syphon  with  the  registered 
design  mentioned  in  the  first  part  of  the  inducement.  No  special 
damage  was  alleged.  Held,  that  the  words  were  not  a  libel  on  the 
phuntiff,  either  generally  or  in  the  way  of  his  trade,  but  were  only 
a  reflection  upon  the  goods  sold  by  him,  wliich  was  not  actionaUe 
without  special  damage.  Eva$ts  v.  Harlow ^  5  Q.  B.  624;^  1  D. 
6c  M.  507. 

l^TER  AND  SERVANT.  (Agreement  to  employ— Imsiied  eove- 
nam,}  By  agreement  between  plaintiff  and  defendant,  plaintiff 
agreed  to  manufacture  for  defendant  cement  of  a  certain  quality, 
and  defendant,  on  condition  of  plaintiff's  performing  such  engage- 
ment, promised  to  pay  him  41.  weekly  during  the  two  years  fol- 
lowing the  date  of  the  agreement,  and  51.  weekly  during  the  year 
next  following,  and  also  to  receive  him  into  partnership  as  a  man- 
ufacturer of  cement  at  the  expiration  of  three  years,  and  plaintiff 
engaged  to  instruct  defendant  in  the  art  of  mann^cturing  cement; 
each  party  bound  himself  in  a  penal  sum  to  fulfil  the  agreement. 
Defendant  afterwards  covenanted  by  deed  for  the  performance  of 
the  agreement  on  his  part:  Held,  that  the  stipulation  in  the  agree- 
ment did  not  raise  an  implied  covenant  that  defendant  should  em- 
ploy plaintiff  in  the  business  durin^three  or  two  years,  though  d^ 
fendant  was  bound  by  the  express  words  to  pay  plaintiff  the  stipu- 
lated wages  during  these  periods  respectively,  if  plaintiff  performed 
or  was  ready  to  perform  tho  condition  precedent  on  his  part.  Aep- 
din  V.  iitottn,  5  Q.  B.  671 ;  1  D.  &  M.  515. 

2.  (Same,)  Declaration  in  covenant  stated,  that  by  deed  betweoi 
defendant,  D.  and  plaintiff,  plaintiff  covenanted  that  D.  should,  for 
five  years  from  the  date,  serve  the  defendant  in  the  art  of  a  sur- 
geon-dentist, and  attend  for  nine  hours  each  day,  and  defendant, 

>  £.  a  L.  R.  46. 
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ID  consideratioo  of  the  services  to  be  done  by  D.,  covenanted  with 
plaintiflT  that  he  (defendant)  would,  during  the  five  years,  in  case 
D.  should  faithfully  perform  his  part  of  the  agreement,  particularly 
as  to  the  nine  hours,  but  not  otherwise,  pay  D.  d6j.  per  week  for 
the  first  year,  21.  per  week  for  the  second  and  third,  and  31.  2$. 
for  the  fourth  and  fiAh;  that  D.  was  in  the  service  for  some  time 
after  the  making  of  the  deed  till  dismissed,  and  during  all  that  time 
faithfully  performed  service  &c.  and  was  willing  and  tendered  to 
perform  ^c.  to  the  end  of  the  five  years,  but  defendant,  during  the 
term,  refused  to  permit  D.  to  remain  in  his  service,  and  dismissed 
him :  Held,  on  motion  in  arrest  of  judgment,  that  the  declaration 
did  not  show  any  covenant  corresponding  to  the  breach.  Ihrnn  v. 
Sayle$,  5  Q.  B.  685;  1  D.  &  M.  579. 

8.  (Pleading — JustificaHoH — Cau$e  vf  digwdmng  tereafil.)  la 
covenant  against  an  attorney  for  dismissing  plaintiflT,  an  articled 
clerk,  from  his  service,  defendant  pleaded  that  plaintiflT,  after  the 
making  of  the  articles  and  before  the  discharge,  conspired  and 
combined  with  J.  6.,  another  attorney,,  by  the  unlawful  ibeans 
after  mentioned,  to  induce  plaintiflTs  clients  to  leave  him  and  em- 
ploy J.  6.,  and  that  plaintiflT,  in  purmanee  cf  the  mid  eamtina* 
liofi,  disclosed  defendant's  professional  secrets  to  J.  6.,  calumniated 
defendant  to  hb  clients,  dee.  (alleging  Various  other  acts  of  mis- 
conduct as  done  in  furnutmce  of  the  ecmhinQJlion)^  whereby  de- 
fendant was  prevented  from  instructing  plaintiflT,  and  retaining  him 
in  his  service,  &c.,  and  defendant  just  before  the  discharge  of 
plaintiflT  discovered  and  had  notice  of  the  premises,  and  was  there- 
fere  forced  to  discharge  plaintiflT  from  his  service,  and  did  &c.,  as 
he  lawfully  dec.  Replication,  de  injuria.  Issue  thereon.  Held, 
that  on  the  above  plea,  the  defendant  was  bound  to  show  that  he 
knew  of  the  misconduct  alleged  in  justification  before  he  dismissed 
the  plaintiflT;  and  qu€tr€^  whether  he  ought  not  also  to  have  shown 
that  the  acts  complained  of  were  done  in  pursuance  of  the  alleged 
combination.    Mereer  v.  WkaUf  5  Q.  B.  447. 

MUNICIPAL  CORPORATIONS.  (Ofcer—CirnHnuanee  ofafiee 
— Authority  of  munieipal  corporation  to  discontinue  it — Tolh 
payable  to  ojficery  how  affected  by  tuspension  of  hi$funcHon9 — 
Aiiumpeit  for  tolls-^Liabtlity  of  corporation  without  engage* 
ment  under  seal,)  The  proprietor  of  toUs  wrongfiiily  taken  and 
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withheld  by  a  corporation  aggregate  may  sue  the  corporation  in 
aasumpsit  ibr  money  had  and  received.  The  layer  keeper  of 
Swansea  was  an  officer  employed  to  keep  the  layers  or  beds  ^r 
shipping  in  the  port  free  from  obstacles  and  in  a  proper  state.  He 
was  appointed  by  custom  at  a  leet  and  baron  court  held  half-yearly 
in  May  and  October,  by  the  steward  of  the  seigniory  of  Gower,  the 
lord  of  which,  the  duke  of  Beaufort,  was  lord  of  the  borough  and 
manor  of  Swansea ;  these  were  co-extensive.  The  jury  of  the  court, 
composed  of  aldermen,  burgesses,  and  residents,  presented  two 
persons  to  the  steward,  one  of  whom  he  elected  to  be  layer  keeper. 
The  portreeve,  the  liead  officer  of  the  borough,  before  stat.  5  &  6 
Will.  4,  c.  76,  sat  with  the  steward,  but  took  no  part  in  the  pro- 
ceedings. The  layer  keeper  was  sworn  to  execute  the  office  for 
the  year  ensuing  and  until  another  should  be  chosen  in  his  stead, 
or  he  should  be  lawfully  discharged.  By  act  of  parliament,  81 
Geo.  3,  c.  83,  to  the  introduction  of  which  the  duke  and  the  cor- 
poration were  parties,  trustees  were  appointed  for  managing  and 
improving  the  harbour,  but  the  office  and  rights  of  the  layer  keeper 
were  expressly  reser\'ed,  and  under  the  authority  of  this  act  a  bar* 
hour  master  was  appointed,  who  performed  all  the  actual  duties 
formerly  discharged  by  the  layer  keeper.  Tolls,  other  than  those 
received  by  the  layer  keeper,  were  paid  by  the  shipping  which 
used  the  port  to  the  portreeve,  who  paid  the  corporation  a  rent  for 
moorage,  &c.,  and  to  the  water  bailiflT,  an  officer  of  the  duke. 
Plaintifi*  had,  for  some  years  before  the  passing  of  stat.  5  ds  6  Will. 
4,  c  76,  been  annually  appointed  layer  keeper.  In  May,  1836, 
he  was  re-appointed  tinder  protest  from  the  mayor  of  the  then  cor- 
poration. In  October,  1838,  the  corporation  prevented  the  hold- 
ing of  the  court  leet  and  court  baron,  and  in  consequence  no  court 
was  held  till  May,  1842,  when  they  were  resumed.  No  appoint- 
ment of  layer  keeper  took  place  from  May,  1836,  till  May,  1842, 
when  plaintiff  was  re-appointed.  In  October,  1836,  the  town  coun- 
cil resolved,  that  the  appointment  of  layer  keeper  shoulcT  be  vested 
in  the  corporation,  and  the  revenue  added  to  the  corporation  fund. 
The  corporation  accordingly  received  the  layer  keeper's  dues  from 
January,  1837,  to  June,  1842.  Plaintiff  sued  them  for  the  amount 
in  assumpsit  for  money  had  and  received.  Held,  1.  That  plaintiff 
had  not  ceased  to  be  layer  keeper  by  the  omission  to  appoint  from 
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1886  to  1842;  2.  That  the  office  had  not  been  and  could  not  be 
dtscontinued  by  the  corporation  under  stat  6^6  Will.  4,  c.  76, 
8. 58 ;  3.  That  the  cessation  or  suspension  of  the  layer  keeper's 
senrices  had  not  afiected  the  right  to  receive  the  tolls ;  4.  That 
the  action  in  point  of  form  was  well  brought.  HaU  ▼.  The  Mayor 
S^.  cf  Swansea,  5  Q.  B.  526;  1  D.  &  M.  475. 
NEW  TRIAL.  {MoHan  far— Death  of  drfendani  after  verdict.) 
A  verdict  having  been  found  for  the  defendant,  the  plaintiff  ob- 
tained a  rule  nisi  for  a  new  trial,  but  the  defendant  having  died 
since  the  trial,  the  rule  was  drawn  up  calling  upon  his  legal  repie* 
sentaiives  or  their  attorneys  to  show  cause,  and  it  was  served  upon 
the  latter :  Held,  that  cause  might  be  shown  against  the  rule  by 
counsel  instructed  by  the  attorneys  acting  for  the  executors  named 
in  the  will,  though  there  had  been  no  probate.  ThamoM  v.  Dutm^ 
IC.B.  139. 

2.  {Motion  far — One  of  several  defendanii.)  The  eourt  cannot,  on 
motion,  grant  a  new  trial  as  to  one  defendant  where  a  verdict  has 
been  found  against  him  and  for  the  other  defendants*  Doe  d« 
Dudgeon  v.  Martin,  2  D.  &  L.  678. 

3.  {Trial  before  sheriff— Moving  for  new  trial— Affidavit.)  Where 
a  new  trial  is  moved  for  as  against  evidence  in  a  case  which  has 
been  tried  before  the  undersheriff  under  the  3  &  4  Will.  4,  c.  42, 
8. 17,  and  where  no  counsel  were  present  at  the  trial,  it  is  not 
necessary  that  there  should  be  an  affidavit  stating  the  ground  of 
the  motion.   Henning  v.  Ackerman,  2  D.  dc  L.  733. 

NISI  PRIUS.  (Right  to  begin.)  Wherever  from  the  state  of  the 
record  at  nisi  prius  there  is  any  thing  to  be  proved  by  the  plain- 
tiff, he  is  entitled  to  begin.  The  rule  is  the  same  in  actions  of  con- 
tract and  in  actions  of  tort.  In  covenant  against  an  attorney  for 
dismissing  plaintiff,  an  articled  clerk,  from  his  service,  defendant 
pleaded  that  plaintiff,  aRer  the  making  of  the  articles  and  before 
the  discharge,  conspired  and  combined  with  J.  6.  another  attorney, 
by  the  unlawful  nneans  a(\er  mentioned,  to  induce  plaintiff's  clients 
to  leave  him  and  employ  J.  G. ;  and  that  plaintiff,  in  pursuance  of 
the  said  combination,  disclosed  defendant's  professional  secrets  to 
J.  G.,  calumniated  defendant  to  his  clients,  &c.  (alleging  various 
other  acts  of  misconduct  as  ^one  in  pursuance  of  the  said  combi* 
nation);  whereby  defendant  was  prevented  from  instructing  plain- 

32* 
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tiff  and  reCaiDiog  him  Id  his  service,  &c.;  and  defendant,  just  be* 
fiure  the  discharge  of  plaintiff,  discovered  and  had  notice  of  the 
premises,  and  was  therefore  forced  to  discharge,  and  did,  so  soon 
as  he  discovered  the  premises,  discharge  plaintiff  from  his  service, 
as  he  lawfully,  &lc.  Replication,  de  injuria.  Issue  thereon*  Held, 
that  the  plaintiff  was  entitled  to  b^in.  Mercer  v.  Whallj  5  Q. 
R447. 

2.  (Sawu.)  Replevin.  Cognizance  for  rent  in  arrear.  Pleas  in  har, 
1,  that  defendants  were  not  the  bailifis,  &c.;  2,  riens  in  arrear; 
3,  that  the  distress  was  not  made  within  twenty  years  next  afler 
the  time  when  the  right  to  distrain  first  accrued  to  the  person 
through  whom  title  to  the  rent  was  made,  and  that  such  person 
discontinued  receipt  of  the  rent  more  than  twenty  years  before  the 
distress  was  made,  and  that  no  such  rent  was  paid,  or  received, 
or  distrained  or  sued  for  within  twenty  years  next  before  the  dis- 
tress. Replication,  that  the  distress  was  made  within  twenty  years 
next  afler  the  time  when  the  right  to  make  a  distress  for  the  said 
rent  first  accrued.  Issue  thereon.  Held,  that  on  the  trial  of  this 
issue  the  plaintiff  was  entitled  to  begin,  since  it  lay  on  him  to  show 
when  the  distress  was  made.    Collier  v.  Clarke^  5  Q.  B.  467. 

NOTICE  OF  ACTION.  {Local  act-^PaHtk  ofcers—9  Geo.  4, 
c.  40.)  By  an  act  for  regulating  the  rdicf  and  employment  of  the 
poor  of  the  parish  of  A.,  and  for  other  local  purposes,  it  is  enacted 
that  no  action  shall  be  commenced  against  any  person  for  any- 
thing done  in  pursuance  of  that  act  until  afler  twenty-one  days* 
notice,  &c.  In  trespass  against  parish  officers  appointed  under 
the  act,  for  imprisoning  the  plaintiff  in  the  workhouse,  upon  a  sup- 
position that  he  was  in  a  dangerous  state  of  insanity,  held,  that 
the  defendants  not  having  pursued  the  course  pointed  out  to  parish 
officers  by  the  9  Geo.  4,  c.  40,  with  regard  to  pauper  lunatics, 
and  therefore  not  being  protected  by  that  act,  were  not  entitled  to 
notice  of  action  under  the  local  act.    Elioi  v.  Allen^  1  C.  B.  18. 

PATENT.  {Action  for  infringement — Notices  of  objections.)  In 
an  action  for  the  infringement  of  a  patent,  the  notices  of  objection 
were,  1st,  that  the  patentee  did  not  by  the  specification  sufficiently 
describe  the  nature  of  the  invention;  2d,  that  he  had  not  caused 
any  s|)ecificalion,  sufficiently  describing  the  nature  of  the  invention, 
to  be  inrollcd:  Held,  that  the  last  objection  was  not  sufficiently 
precise.     Leaf  v.  Topham,  2  D.  &  L.  863. 
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2.  ^Action far  infringtmeM — Pleading — Conclusion  to  the  country 
^-'Demurrer.)  Id  an  action  for  the  infriogement  of  a  patent,  the 
declaration  alleged  that  the  patentee,  within  six  months  of  the  date 
of  the  letter^  patent,  in  pursuance  of  the  proviso  therein  contained, 
did,  by  an  instrument  in  writing,  6cc.  particularly  describe  and 
ascertain  the  nature  of  his  invention,  and  cause  the  same  to  be 
duly  in  rolled.  The  defendant  pleaded  that  the  patentee  did  not 
particularly  describe  and  ascertain  the  nature  of  the  said  alleged 
invention,  and  in  what  manner  the  same  was  to  be  performed, 
according  to  the  meaning  of  the  said  letters  patent,  concluding  with 
a  verification.  Held,  upon  special  demurrer,  that  although  it  did 
not  appear  on  the  face  of  the  declaration  that  the  six  months  from 
the  date  of  the  letters  patent  had  elapsed,  the  averment  in  the  de- 
claration was  a  material  one;  and  that  the  plea  was  in  substance 
the  same  as  if  it  had  denied  the  averment  modo  et  form&,  and 
therefore  ought  to  have  concluded  to  the  country.  BeniUy  v. 
Goldthorp,  2  D.  dz;  L.  795. 

8.  (Action for  infringement — Pleading — Confeuion  and  avoidance 
'^Disclaimer*)  To  a  declaration  in  case  by  A.  against  B.  for  the 
infringement  of  a  patent  for  improvements  in  pumps,  setting  out  the 
grant  of  the  letters  patent  to  A.  in  1837,  and  a  disclaimer  of  part 
of  the  specification  in  1844,  and  charging  a  subsequent  making 
and  vending,  6cc.  of  A.'s  invention  by  B.;  B.  pleaded  that  aAer  the 
making  of  the  letters  patent,  and  before  the  disclaimer,  C.  obtained 
a  patent  for  improvements  in  water-closets  and  stuffing-boxes  appli- 
cable to  pumps  and  cocks;  that  after  the  grant  of  the  letters  patent 
to  C,  and  before  A.'s  disclaimer,  C.  granted  a  license  tp  B.  to  make 
use,  &c.  of  his  invention,  so  far  as  the  same  was  applicable  to 
stuffing-boxes  applicable  to  pumps;  that  B.  had  made  and  sold 
divers  large  quantities  of  pumps  under  the  said  license;  and  that 
the  grievances  in  the  declaration  were  the  making,  using,  &c.  as 
aforesaid  the  said  improvements  in  pumps,  for  which  the  said  letters 
patent  were  granted  to  C,  and  the  said  license  granted  to  B.  Held, 
that  the  plea  was  bad  for  not  sufficiently  confessing  and  avoiding 
the  matters  charged  in  the  declaration.  QwBre^  the  efiect  of  a  dis- 
claimer of  port  of  a  specification  upon  rights  acquired  under  a 
patent  granted  to  another  pecson  previously  to  the  entry  of  such 
disclaimer.     Stocker  v.  Warner^  1  C.  B.  148. 
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4.  (Infringement^  what  U — SpecificaHon.)  Id  the  specificatioD  of  a 
patent  for  iinproyements  in  the  manufacture  of  iron  and  steel,  the 
plaintiff  declared  the  nature  of  bis  invention  to  be  the  use  of  carburet 
of  manganese  in  a  process  whereby  iron  is  conirerted  into  cast  steel, 
and  described  hb  process  thus:  ^'I  propose  to  make  an  improved 
quality  of  cast  steel  by  introducing  into  a  crucible  bars  of  common 
blistered  steel,  broken  as  usual  into  fragments,  or  mixtures  of  cast 
and  malleable  iron,  or  malleable  iron  and  carbonaceous  matter 
along  with  from  one  to  three  per  cent,  of  their  weight  of  carburet 
of  manganese,  and  exposing  the  crucible  to  the  proper  heat  for 
melting  the  materials,  ^.  6lc.  ;  but  I  do  not  claim  the  use  of  any 
such  mixture  as  any  part  of  my  invention,  but  only  the  use  of 
carburet  of  manganese  in  any  process  (or  the  conversion  of  iron 
into  cast  steel.'*  Carburet  of  manganese  is  a  known  metallic  8ub« 
stance,  compounded  of  black  oxide  of  manganese  and  carbon.  The 
defendant,  aAer  the  date  of  the  patent,  in  manufacturing  steel  put 
blistered  steel  into  a  crucible,  together  with  certain  proportions  of 
black  oxide  of  manganese  and  carbon.  Scientific  witnesses  stated, 
and  the  jury  found,  that  these  substances  will  become  fused  at  a 
certain  heat,  and  would  combine  and  form  the  carburet  of  man- 
ganese before  the  blistered  steel,  which  would  require  a  much 
greater  heat  to  fuse  it,  could  be  operated  upon  by  them;  but  It  did 
not  appear  that  this  was  known  to  the  defendant  Held,  that  this 
was  not  an  infringement  of  the  patent ;  but  if  a  party  merely  sub- 
stitutes for  any  part  of  a  patented  invention  some  well-known 
equivalent,  whether  chemical  or  mechanical,  that  being  a  merely 
colourable  variation,  will  amount  to  an  infringement  of  the  patent. 
Heath  V.  Unwiny  13  M.  &  W.  683. 

PAYMENT.  (  What  anamnts  to—Aseignmeni  of  debt  to  iru^eefor 
one  of  co-debtors-)  On  the  insolvency  of  a  banking  company,  W., 
one  of  the  principal  shareholders,  gave  bills  and  other  securities  to 
another  bank  to  cover  advances  to  be  made  by  that  bank,  for  the 
payment  of  the  public  creditors  of  the  insolvent  company,  out  of 
which  advances  the  debts  of  such  creditors  were  paid,  and  at  the 
same  time  the  debts  were  assigned  by  the  creditors  to  A.,  as  a 
trustee  for  W.,  by  a  deed  which  recited  the  above  fads;  and  that 
A.  had  agreed  to  pay  the  amount  of  the  bills,  &c.  on  having  an 
assignment  to  him  of  the  debts.     In  an  action  brought  by  one  of 
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the  original  creditors  for  W.'s  benefit  against  certain  of  the  share- 
holders of  the  insolvent  company,  to  recover  the  amount  of  his 
debt:  Held,  that  the  above  facts  did  not  support  a  plea  of  payment 
of  the  debt  by  the  defendants.  M'lniyre  v.  MiUtr^  13  M.  ^ 
W.  725. 

PLEADING.  (DtelaraHan — Atstmpnifor  breach  ofeaniraei — 
Penalty  bp  way  rfliqmdaie^  damages — Demand.)  Assumpsit ; 
the  declaration  stated  that  plaintiff  being  possessed  as  tenant  of  a 
certain  house,  and  of  certain  fixtures  and  stock  therein  being,  it 
was  agreed  between  the  plaintifi'and  tlie  defendant,  with  the  con- 
sent of  the  landlord,  that  the  plaintiff  should  let  the  defendant  into 
possession  of  the  house  for  the  remainder  of  the  term,  and  should 
sell  him  the  fixtures,  &c.,  in  consideration  of  a  certain  sum  paid, 
and  a  certain  other  sum  of  611.  to  be  paid  on  a  certain  day,  on 
whish  day  possession  was  to  be  given  up.  The  defendant  was  to 
take  the  stock  at  a  valuation,  and  certain  deductions  were  to  be 
made  from  the  61/.  for  rent  and  taxes  which  might  then  be  owing 
from  the  plaintiflT.  And  it  was  agreed,  that  either  party  who 
should  make  default  in  any  of  the  conditions,  or  fail  to  observe  the 
agreement,  *^  should  forfeit  and  pay  to  the  other  of  them  the  sum 
of  80/.  on  demand,  to  be  recovered  in  any  of  her  nidjesty's  courts 
of  law."  It  then  averred,  that  although  the  plaintifiT  was  always 
willing  and  ofiered  to  let  the  defendant  into  possession,  and  to  sell 
and  deliver  to  him  the  fixtures  and  stock,  and  to  allow  the  deductions 
agreed  on  from  the  61/.,  yet  defendant  would  not  pay  the  sifin  of 
61/.,  or  any  part  thereof,  or  fulfil  the  terms  of  the  agreen^nt  so  to 
do,  or  pay  to  the  plaintiff  the  said  sum  of  30/.  or  any  part  thereof, 
although  oAen  requested:  Held,  on  special  demurrer,  that  the 
breach  was  well  laid  as  for  the  non-payment  of  the  61/. ;  but  that 
if  it  had  been  laid  specially  for  the  non-payment  of  the  30/*  it 
would  have  been  ill,  for  not  averring  a  demand.  Maylam  v.  Narris^ 
2  D.  &  L.  820. 

2.  {Declaration — Assumpsit  far  not  accepting  goods — *^Readiness 
and  willingness*^ — ^^  Tender  and  offer,**)  Assumpsit  for  not 
accepting  and  paying  for  goods  according  to  contract,  with  an 
averment  of  the  plaintifiTs  readiness  and  willingness  to  deliver  the 
goods  of  which  the  defendant  had  notice:  Held,  on  special  demurrer, 
that  the  declaration  was  sufficient,  and  that  it  was  not  necessary 
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that  it  should  all^e  a  tender  or  ofller  to  deliver.  Boyd  v.  LeU^  2 
D.  &  L.  847. 
8.  (Dtclaraiicn — Case  again$i  skertf-^Cftneral  demurrer.)  A 
count  in  case  against  a  sheriff  alleging  that  the  plaintiff  had  re* 
covered  a  judgment  against  H.  B.,  that  there  were  goods  and 
chattels  of  H.  B.  in  the  sheriff's  hailiwick  of  which  he  might  have 
levied,  hut  that  he  had  not  the  moneys  ready,  ^c,  hut  iaiselj 
returned  that  he  had  seized  the  goods  of  H.  B.,  which  remained 
with  him  unsold  for  want  of  huyers :  Held  good  on  general  demurrer, 
as  a  complaint  that  the  sheriff  might  have  levied  and  n^lected  to 
do  so.     Pitcher  v.  King,  1  D.  dc  M.  5S4. 

4.  {Declaration — Ca«e  against  eherif-^Special  demurrer.)  In  an 
action  against  the  sheriff  for  the  improper  execution  of  a  fi.  fa.  and 
for  a  false  return,  the  declaration  stated  that  a  ii.  fa.  indorsed  to 
levy  66/.  9».  8(2.  besides  16^.  ibr  the  writ,  officers'  fees,  poundage, 
&c.  was  delivered  to  tlie  defendant,  who  by  virtue  thereof  seirod 
and  took  in  execution  goods  of  great  value,  to  wit,  of  the  value  of 
the  moneys  so  indorsed  on  the  writ,  and  then  could  and  might  and 
ought  to  have  levied  the  whole  of  the  moneys  thereout,  yet  the  de- 
iendant  did  not  levy  the  whole  of  the  moneys  so  indorsed,  hot  only 
a  portion,  to  wit,  the  sum  of  602.  and  falsely  returned  that  he  had 
levied  the  sum  of  43/.  15«.  M.,  and  that  the  debtor  had  no  more 
goods :  Held,  on  special  demurrer,  1st,  that  the  words  **  moneys 
so  indorsed''  meant  not  only  the  debt,  but  the  debt  together  with 
officers'  fees,  sheriff's  poundage,  6ic, ;  2dly,  that  the  breach  was 
defective,  in  not  alleging  that  a  reasonable  time  had  elapsed  for 
converting  the  goods  seized  into  money ;  Sdly,  that  the  second 
breach  was  well  assigned,  inasmuch  as  under  the  circumstances 
stated  it  was  a  breach  of  duty  to  make  a  return  of  nulla  bona  as  to 
any  part.     Slade  v.  Hawley,  2  D.  &  L.  700i 

5.  {Demurrer  to  plea — Abandonment  of  plea  thereon.)  In  an  action 
against  the  sheriff,  defendant  pleaded  several  pleas,  to  two  of  which 
plaintiff  demurred,  and  thereupon  defendant  entered  a  relinquish- 
ment of  those  pleas,  abandoning  all  verification  thereof.  The 
plaintiff,  afler  motion  ibr  judgment  as  in  case  of  a  nonsuit,  gave  a 
peremptory  undertaking;  afterwards,  upon  a  rule  calling  on  the 
defendant  to  show  cause  why  the  peremptory  undertaking  should 
not  be  enlarged,  and  why  the  defendant  should  not  join  in  demurrer, 
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or  the  plaiDtiflT  be  at  liberty  to  sign  judgment  for  want  of  such 
j<Mndery  and  why  the  defendant  should  not  pay  the  coats  of  the 
application;  the  court  directed  the  peremptory  undertaking  to  be 
enlarged,  in  cona^uenoe  of  the  noyelty  of  the  entry;  but  in  other 
lespectB  discharged  the  rule,  directing  that  the  pleas  demurred  to 
should  be  struck  out.  Cooper  r.  PaifUeTf  2  D.  d(  L«  710,  n.  (a); 
18  M.  d(  W.  784,  n. 

6.  {Same.)  Demurrer  to  one  of  defendant's  pleas.  Entry  of  relicti 
Terificatione  theredn.  The  court  discharged  a  rule  to  show  cause 
why  the  plea  should  not  bo  struck  out,  and  the  defendant  pay  the 
costs  incurred  by  it,  on  the  ground  that  they  had  not  the  power  of 
compelling  the  defendant  to  pay  the  costs,  and  that  the  proper 
course  would  be  to  strike  out  the  pleit  and  demurrer,  without  any 
rule.    BuUon  t.  Turk,  lb. 

7.  (DemMrrer  to  plea — Abandoimeni — JoitU  eioek  eoMpsiqr— 
DeclaraHon  hy  eeereiary.)  A  declaration  in  assumpsit  by  the 
seoietary  of  a  joint  stock  company,  dated  29th  March,  stated  that 
P.  H.,  the^  secretary  for  the  time  being  of  a  certain  company, 
calfed  dM%,  complained  of  the.  defendants,  who  had  been  summoned 
to  answer  the  said  plaintiff  as  such  secretary  as  aforesaid,  by  Tiitue 
of  a  writ  issued  on  dM%  One  of  the  pleas  was  a  release  by  the 
said  company  of  the  seyeral  causes  of  action  in  the  declaration 
mentioned,  to  which  there  was  a  special  demurrer.  Rejoinder  as 
to  the  demurrer,  that  inasmuch  as  the  defendants  cannot  .deny 
that  the  said  last  plea  is  insufficient  in  law,  they  freely  bete  in 
court  relinquish  the  same,  and  abandon  all  verification  thereof; 
therefore  let  no  regard  whatever  be  farther  paid  to  the  said  plea. 
Issues  having  been  joined  on  the  other  pleas,  and  the  plaintiff 
having  recovered  a  verdict  on  them,  the  defendants  brought  a  writ 
of  ern^  on  the  grounds,  1st,  that  it  did  not  sufficiently  appear  that 
the  plaintiff  was  secretary  at  the  time  the  action  was  brought; 
2dly,  that  no  final  judgment  had  been  given  as  to  the  sufficiency 
of  the  third  plea  or  of  the  demurrer,  and  that  the  same  remained 
undisposed  of.  Held,  on  motion  by  the  plaintiff  to  quash  the  writ 
of  error  as  frivolous,  or  to  issue  execution  notwithstanding  such 
writ,  1st,  that  it  sufficiently  appeared  that  the  plaintiff  was  secretary 
at  the  commencement  of  the  suit;  2dly,  that  the  writ  of  error  as 
to  the  other  ground  was  not  frivolous.     Quote,  whether  the  de- 
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fendants  were  at  liberty  to  abandon  their  plea;  and  semble  (per 
Alderson,  B.)  they  were  not.  Semble,  that  the  proper  coarse  was 
for  the  plaintiff  to  move  to  strike  out  of  the  record  the  plea,  de- 
murrer and  rejoinder.    M^lrUyrt  v.  Miller^  13  M.  dc  W.  725;  2 

D,  &  L.  708. 

6.  {Plea  amounting  to  nunquam  indebitatug,)  To  a  count  in  debt 
upon  an  account  stated,  the  defendant  pleaded  as  to  16/.  parcel  of 
the  money  in  that  count  mentioned,  an  agreement  between  him  and 
one  E.  E.  for  the  goodwill,  stock  and  fixtures  of  a  public  house, 
20/.  to  be  paid  as  a  deposit,  to  be  returned  in  case  E.  E.  should  not 
fulfil  the  agreement  on  her  part,  that  the  defendant  paid  to  the 
plaintiff  21.  in  part  payment  of  the  deposit,  and  gave  him  an  I.  O. 
U.  for  18/.  which  said  I.  O.  U.  was  the  account  stated  in  the  last 
count  mentioned  as  to  the  said  sum  of  18/.  parcel,  6kc.,  and  that 

E.  E.  failed  to  perform  the  agreement  on  her  part,  and  consequently 
became  bound  to  return  the  deposit,  of  which  plaintiff  had  notice: 
Held  bad  on  special  demurrer,  as  amounting  to  never  indebted. 
Jacobs  V.  Fisher,  1  C.  B.  178. 

9.  (Plea  to  count  in  case  against  t\e  sheriff-^Not  answering  the 
whole  complaint.)  To  a  coudI  in  case  against  the  sheriff,  charging 
that  he  might  have  levied  goods  of  H.  B.,  but  had  not  the  moneys 
ready,  &c.,  and  falsely  returned  that  he  had  seized  the  goods  of 
H.  B.,  which  remained  with  him  unsold  for  want  of  buyers.  Plea, 
that  the  defendant,  as  sheriff,  took  certain  specified  goods  of  H.  B., 
and  also  certain  other  goods  of  H.  B.;  and  held  them  until  the 
plaintiff  directed  him  to  withdraw  from  the  possession  of  all  the 
goods  as  named,  except  the  specified  goods;  that  he  then  withdrew 
from  the  possession  of  all  the  goods  so  levied,  except  the  specified 
goods,  and  that  the  specified  goods  did  remain  unsold  in  his  pos- 
session for  want  of  buyers :  Held  bad  on  demurrer,  as  not  answering 
the  whole  complaint,  for  want  of  showing  that  H.  B.  had  not  still 
other  goods  within  the  bailiwick  of  which  the  moneys  might  have 
been  levied.     Pitcher  v.  King,  1  D.  dc  M.  584. 

10.  (Plea — Delivery  of  bill  of  exchange  ^^for  and  en  accourU*^  of 
the  debt.)  A  plea  of  the  delivery  of  a  bill  of  exchange  or  pro- 
missory note  for  and  on  account  of  the  debt  for  which  the  plaintiff 
sues,  must  show  on  the  face  of  it  that  it  was  a  negotiable  instru- 
ment in  which  the  plaintiff  took  an  interest;  and  if  it  omit  to  do  so, 
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the  defect  will  not  be  cured  by  verdict.  JafUM  y.  William$^  2.  D. 
dc  L.  713. 

1 1 .  (jRepZtcodofi — Writ^  under  which  ireipassjusHJled  Met  aside — 
Iniendmeni-^Demurrer.)  To  a  plea  juAtifying  a  trespass  under  a 
writ  of  test,  fieri  facias,  the  plaintiff  replied  that  the  said  writ  was, 
to  wit,  on  6ic,f  irregularly  sued  and  prosecuted  out  of  this  courts 
and  was  afterwards  set  aside  by  an  order  of  a  learned  judge,  which 
order  was  made  a  rule  of  court:  Held,  on  special  demurrer,  that  the 
court  would  not  intend  that  it  was  set  aside  otherwise  than  for 
irregularity,  and  therefore  that  the  replication  was  good.  Rankin 
T.  De  Medina,  2  D.  &  L.  813 ;  1  C.  B.  163. 

12.  {Statement  of  deeds  in  deducing  title — Lien — Detinue^)  A 
party  cannot,  in  deducing  title  in  pleading,  set  out  a  deed  or^will 
at  length,  with  ayenments  as  to  the  meaning  of  its  words;  he  must 
state  it  according  to  its  legal  efiect.  To  an  action  of  detinue  for 
title  deeds,  the  defendant  pleaded  that  H.  was  seised  of  the  mes* 
suages  to  which  they  related,  and  devised  them  to  D.  for  life,  who 
agreed  with  the  defendant  to  sell  him  all  her  interest  therein;  that 
before  this  agreement  the  deeds  were  in  the  custody  of  the  defendant 
as  D.'s  agent;  and  that  upon  the  making  of  the  agreement  D.  left 
them  in  the  possession  of  the  defendant,  that  he  might  hold  them 
till  the  agreement  was  performed,  6cc. :  Held,  that  this  statement 
did  not  show  with  sufficient  certainty  any  contract  whereby  the 
defendant  acquired  a  lien  on  the  deeds.  Robertson  v.  Showlerf 
13  M.  &  W.  609;  2  D.  &  L.  687. 

PORT  DUBS.  {Legal  origin  if  petty  customs  or  port  duties.) 
The  corporation  of  Exeter  has  been  fcor  a  long  series  of  years  in 
the  receipt  of  petty  customs'*  or  port  dues,  levied  on  goods  imported 
at  Teignmouth.  Teignmouth  is  a  smaller  port,  member  of  the 
larger  port  of  Exeter.  The  **  petty  customs''  of  the  port  of  Exeter 
were  granted  to  the  corporation  of  Exeter  by  ancient  charter,  as 
a  part  of  the  fee-farm  of  that  city :  Held,  that,  under  these  cir- 
cumstances, a  legal  origin  might  be  presumed  for  the  payment  of 
these  customs  or  dues,  although  neither  the  crown  nor  the  cor- 
poration of  Exeter  were  at  any  time  owners  of  the  soil  of  the  port 
of  Teignmouth,  and  although  no  consideration  for  them  was  shown 
in  the  shape  of  repairs,  or  any  other  public  benefits  performed  by 
the  corporation  of  Teignmouth.  Sembte,  that  if  it  had  been  showa 
TOL.  VI.  33 
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that  the  ownership  of  the  port  carried  with  it  certain  duties,  e.  g« 
repairs,  &c.,  and  that  these  duties  had  not  been  performed,  such 
performance  would  not  have  been  an  answer  to  the  present  action. 
Jfajfor,  Aldermen  and  Burgesses  of  Exeter  v.  Warren^  1  D.  ^ 
M.  524. 

PRACTICE.  {Arrest  of  judgment — Party  precluded  from  motf* 
ing — Order  of  reference.)  Where  an  order  of  reference  contains 
a  clause  restraining  the  parties  from  bringing  a  writ  of  error,  they 
are  precluded  from  moving  in  arrest  of  judgment.  Chownes  v. 
Brawny  2  D.  &  L.  706. 

2.  {Counsel — Rule  as  to  hearing  at  chambers,)  The  rule  as  to  not 
hearing  counsel  at  chambers  in  term  time  does  not  apply  to  sum- 
monses originally  returnable  in  vacation.  Doe  d.  Roberts  v.  Roe^ 
2  D.  dc  L.  673 ;  13  M.  6i  W.  691. 

8.  {Discontinuance  of  action  after  general  verdict.)  Semble^  the 
court  will  not  allow  an  action  to  be  discontinued  after  a  general 
verdict.    Young  v.  Hichens^  1  D.  dz;  M.  599. 

4.  {Re^sealing  record.)  Where  a  cause  was  set  down  in  the  list  of 
undefended  causes  for  trial  in  the  third  sittings  in  term,  and  on  the 
defendant's  statement  that  it  was  a  defended  cause  was  postponed 
till  the  sittings  after  term,  and  the  plaintiff  did  not  re-seal  the  record 
previous  to  those  sittings,  although  he  did  so  before  the  day  on 
which  the  cause  actually  came  on  for  trial :  the  court  set  aside 
the  verdict  which  he  obtained  for  irregularity.  King  v.  Tress^  2 
D.  &  L.  734. 

5.  {Rescinding  judge^s  order  for  amendment — Costs — Waiver.) 
Where,  under  a  judge's  order,  an  amendment  of  the  record  was 
made  on  payment  of  costs :  Held,  that  the  party  receiving  those 
costs  was  precluded  from  moving  to  rescind  the  order.  Simmons 
V.  King,  2  D.  dc  L.  786. 

6.  {Signing  judgment — Pleading  issuably — Pleas  allowed  under 
judge's  order,)  Where  a  defendant  under  terms  of  pleading 
issuably  pleads  a  non  issuable  plea,  the  plaintiff  may  sign  judgment, 
notwithstanding  the  plea  has  been  objected  to  and  allowed  by  a 
judge  at  chambers.  Capner  y,  Mincher,  2  D.  dc  L.  694;  13 
M.  &  W.  704. 

7.  ( Writ  of  summons — Entering  an  appearance,)  Where  a  defend- 
ant on  his  arrest  under  a  judge's  order  deposited  a  sum  of  money 
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io  lieu  of  bail  under  the  7  ^  8  Geo.  4»  c  71»  and  the  wril  of 
suromona  had  expired  without  senrioe  on  the  defendantt  the  coort 
refuaed  to  allow  the  plaintiff  to  enter  an  appearance  for  the  defend* 
ant.     VtMctelly  y.  Wickqf,  2  D.  ^  L.  853. 

REGISTRATION  OF  VOTERS.  {D€9eripHim^Haim,wkta^-a 
Will.  4,  c.  45,  t.  27.)  A  building,  the  lower  part  of  which  ia  oaed 
as  a  cow-house  and  stable,  and  the  upper  part,  conaisting  of  m 
chamber,  used  as  a  dwelling  place,  is  properly  described  aam  ionac, 
within  the  2  Will.  4,  c  45,  s.  27.  JVtuiii,  o]pp.,  Denims  reqi.,  7 
M.  d(  G.  66;  8  Scott  N.  R.  794. 

2.  (Same.)  A  building  calculated  to  be  used  as  a  dwelling  hooae, 
though  not  used  as  such,  is  properly  described  as  a  **  house." 
Daniel f  app.^  CauUUng^  rtep.^  7  M.  dc  O.  122. 

8.  (Eqtdtable  estate  for  Ufe-^Bedeeinen—Appainimeni  ae  immate 
of  almekauee.)  The  trustees  of  an  almshouse  were  empowered 
by  letters  patent  of  incorporation  to  appoint  and  remove  tweoty- 
four  inmates,  ^^totiee  quotiee  eiU  coiweiiien$  fare  frideiitur:'" 
Held,  that  the  inmates  appointed  under  this  power  did  not  take  an 
estate  for  life  in  the  property  enjoyed  by  them  as  such  inmates, 
and  were  therefore  not  entitled  to  be  registered  as  freeholders. 
Davis^  app.f  Waddingtan^  reep.f  7  M.  d(  6.  87;  8  Scott  N. 
R.  807. 

4.  (Equitable  intereet  in  reaJUf — Sharekoldere.)  A.,  B.,  C.  and 
D.,  joined  in  a  partnership  to  work  a  fulling-mill.  Money  ^was 
subscribed  by  all  the  partners;  with  part  of  which  freehold  land 
was  bought,  which  was  conveyed  to  A.  and  B.  in  fee ;  with  other 
part  a  mill  was  built  on  the  land,  and  machinery  for  the  mill  was 
purchased.  By  a  partnership  deed  executed  by  A.,  B.,  C.  and  D., 
the  trusts  of  the  land,  mill,  dsc,  were  declared  to  be  (among  other 
things),  that  A.  and  B.  should  stand  seised  and  possessed  of  all  the 
estates,  property,  goods,  dsc,  upon  trust  for  the  benefit  of  them- 
selves and  their  partners,  as  part  of  their  partnership  joint  stock 
in  trade;  there  was  a  provision  in  the  deed,  that  A.  and  B.  might 
borrow  money  upon  mortgage  of  the  stock,  property,  estates,  dsc., 
belonging  to  the  copartnership;  and  it  was  declared  that  the  land, 
mill,  die,  should  be  deemed  and  considered  as  or  in  nature  of 
personal  estate,  and  not  real  estate,  and  be  held  in  trust  for  the 
partners  as  part  of  their  partnership  stock  in  trade.    A.  and  B., 
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under  the  powers  of  the  deed,  borrowed  money  for  the  purposes  of 
the  partnership,  for  which  they  gave  bonds  and  notes  in  their  own 
names,  but  did  not  mortgage  any  part  of  the  property :  Held,  that 
each  partner  had  an  interest  in  the  realty,  corresponding  with  the 
amount  of  shares  held  by  him  in  the  partnership.  Held  also,  that 
the  money  so  borrowed  had  not  the  effect  of  mortgages  on  the 
shares  of  the  partners.  Baxter^  ^PP<9  Brown^  reap.y  7  M.  & 
G.  198. 

5.  (NoHee  of  ohfection—Mtmomer^  6^7  Vict.  c.  18,  «.  101 — 
QtiejftoA  of  fact.)  Whether  the  name  subscribed  to  a  notice  of 
objection  is  so  subscribed  as  to  be  commonly  understood  to  be  the 
same  as  that  by  which  the  objector  is  designated  in  the  list  of 
Toters,  is  a  question  not  of  law  but  of  fact.  HitUon^  app.^  Hifiloii, 
reip.,  7  M.  &  G.  163. 

6.  {Occupation  a$  ^Uenant^—Part  of  a  house— 2  Will.  4,  c.  46, 
t.  27.)  The  occupier  of  part  of  a  house,  where  the  landlord  resides 
upon  the  premises  and  retains  the  key  of  the  outer  door,  is  a  mere 
lodger,  and  is  not  a  person  occupying  *'as  tenant.''  Qtosrf, 
whether  a  party  can  be  roistered  for  a  borough  in  respect  of  a 
qualification  described  as  the  occupation  of  "part  of  a  house.'' 
Pitts,  app.j  Smedletfy  resp.,  7  M.  &  G.  85. 

7.  (Same.)  The  occupier  of  a  floor  in  a  house,  in  which  the  land- 
lord himself  resides,  is  a  mere  lodger,  and  not  entitled  to  be  regis* 
tered  as  a  Toter,  although  he  has  the  key  to  the  outer  door.  Wan* 
*ey»  «PP-»  Perkinsy  retp.,  (HilVs  case,)  7  M.  &  G.  151. 

8.  (Same.)  The  occupier  of  part  of  a  house,  who  has  the  key  of 
the  outer  door,  the  landlord  not  residing  in  or  occupying  any 
portion  of  the  premises,  is  entitled  to  vote.  SemhUy  (per  Maule, 
J.,)  that  "apartments"  is  a  proper  description  of  the  premises  so 
occupied.     Score,  app.,  Huggett,  resp.,  7  M.  At  G.  95. 

RELEASE.  (Construction  of^^oint  and  several  claims — Costs 
of  interpleader  issue.)  The  plaintiff  had  brought  an  action  against 
the  defendant  for  the  rent  of  certain  premises  to  which  he  claimed 
to  be  entitled.  The  executors  of  T.  M.  the  elder  also  claimed  the 
same  premises.  An  interpleader  issue  was  thereupon  directed,  in 
which  the  present  plaintiff  was  made  defendant,  and  the  executors 
of  T.  M.  the  elder  were  plaintiffs.  The  issue  was  found  in  favour 
of  the  executors.  Afterwards,  by  an  indenture  of  lease  and  release 
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miide  between  the  plaintiff  of  the  first  part,  the  children  of  T.  M. 
the  elder  of  the  second  part,  and  the  executors  of  T.  M.  the  elder 
of  the  third  part,  aAer  reciting  various  transactions,  but  not  alluding 
to  the  interpleader  issue,  the  parties  thereto  of  the  second  and  third 
parts  did  acquit,  release,  and  for  ever  discharge  the  plaintiff,  his 
heirs,  6cc.  of  and  from  all  costs,  charges  and  expenses  which  they 
or  either  of  them  might  have  incurred  in  and  about  the  matters 
therein  particularly  mentioned  and  referred  to,  and  also  of  and 
from  all  claims  and  demands  which  they  the  said  parties  thereto 
of  the  second  and  third  parts  could  or  might  have  or  claim  against 
the  plaintiff  for  or  by  reason  or  on  account  of  any  transaction 
which  might  have  hitherto  taken  place  between  them,  or  any  or 
either  of  them :  Held,  that  these  words  did  not  extend  to  release 
the  several  claims  for  costs  of  the  interpleader  issue,  which  the 
executors  of  T.  M.  the  elder  had  agamst  the  plaintiff.  Mqfor  v. 
SaHshury,  2  D.  &  L.  763. 

RESTRAINT  OF  TRADE.  {lA^daUd  damage$  or  penaliy.) 
By  deeds  reciting  that  A.  and  B.  carried  on  business  as  perfumers 
in  copartnership,  and  that  it  had  been  agreed  between  them  that 
B.,  in  consideration  of  2100/.,  should  assign  to  A.  his  moiety  of 
the  good-will,  stock  in  trade,  and  of  the  copartnership,  he,  in  con- 
sideration thereof,  covenanted  that  he  would  not  at  any  time  during 
his  life  carry  on  the  trade  of  a  perfumer  within  the  cities  of  London 
and  Westminster,  or  within  the  distance  of  600  miles  from  the 
same  respectively ;  and  for  the  observance  of  this  covenant  he 
bound  himself,  his  heirs,  &c.  to  A.,  his  executors,  dec.  in  the  sum 
of  5000Z.,  by  way  of  liquidated  damages,  and  not  of  penalty : 
Held,  that  this  covenant  was  divisible,  and  was  good  so  far  as 
related  to  the  cities  of  London  and  Westminster,  though  void  as 
to  the  600  miles ;  that  a  breach  that  the  defendant  carried  on  the 
trade  in  the  city  of  Dublin  was  good,  and  that  A.  was  entitled  to 
recover  in  respect  of  such  breach  the  whole  sum  of  5000/.  Chreeti 
V.  Price,  13  M.  At  W.  696. 

SALE.  {Aswmptit — Goods  told  and  delivered.)  Goods  were 
delivered  to  the  defendant  **on  sale  or  return  :"  Held,  that  this 
was  not  properly  declared  on  as  an  absolute  contract  for  the  sale 
of  the  goods,  notwithstanding  the  lapse  of  a  reasonable  time  for 
the  return  of  the  goods.    Iley  v.  Frankenstein^  6  Scott  N.  R.  839. 

33* 
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3\L  FA.  {After  execution  issued.)  To  a  declaration  in  scire 
f&cias  to  revive  a  judgment,  the  defendant  pleaded  that  within  a 
year  afler  the  judgment  plaintiflT  sued  out  a  fi.  fa.  for  the  sum  re- 
covered, under  which  writ  the  sherLflf  entered  and  took  possessbn 
01*  all  the  goods  and  effects  in  and  upon  the  dwellinghouse  of 
i3(endant,  situate,  d^c,  and  that  the  fi.  fa.  was  returned  and  filed 
on  or  about,  &c.,  adding  a  verification,  and  concluding  wherefore 
inasmuch,  dsc,  referring  to  the  matter  of  the  plea,  the  said  defend- 
ant  prays  judgment  of  the  said  writ  of  scire  facias,  and  declaration 
thereon  founded,  and  that  the  same  may  be  quashed,  &c  On  ^ 
special  demurrer :  Held  a  bad  plea  on  the  grounds,  1.  That  the 
mere  fact  of  an  execution  having  been  issued  during  the  year  is  no 
answer  to  a  scire  facias  brought  afler  its  expiration,  though  satisfac- 
tion of  the  demand  under  such  execution  would  be  an  answer  in 
proportion  to  the  amount  recovered.  2.  That  the  plea  did  not  state 
whose  goods  were  taken.  Judgment  that  the  plaintiff  have  exe- 
cution.    Holmes  v.  Newlands,  5  Q.  B.  634. 

2.  {Issued  after  ca.  sa»  not  returned.)  Plaintiff  sued  out  a  (I.  fa., 
which  was  returned  nulla  bona,  and  aAerwards  an  alias  fi.  fa., 
under  which  goods  were  seized.  An  injunction  issued  to  restrain 
the  sheriff  from  selling,  on  the  ground  that  the  goods  seized  were 
not  the  property  of  the  defendant,  and  a  master  in  chancery  so 
reported,  whereupon  the  sheriff  withdrew  from  possession.  Plain- 
tiff then  issued  a  ca.  sa.,  on  which  defendant  was  taken,  but  dis- 
charged on  the  ground  that  the  alias  fi.  fa.  had  not  been  returned. 
Plaintiff  then  issijed  a  sci.  fa.  on  the  judgment :  Held,  that  although 
it  must  be  taken  afler  the  discharge  of  the  ca.  sa.  (or  the  non- 
return of  the  alias  fi.  fa.,  that  something  had  been  done' under  the 
alias  fi.  fa.,  yet  the  sci.  fa.  ought  not  to  be  set  a^ide  for  irregularity, 
ns  having  issued  before  the  return  of  the  alias  fi.  fa.,  inasmuch  as 
the  defendant,  if  any  thing  had  been  taken  under  the  alias  fi.  fa., 
might  plead  the  fact,  whether  that  writ  had  been  returned  or  not, 
and  whether  or  not  the  plaintiff  had  been  satisfied.     lb.  367. 

SEDUCTION.  (Loss  of  service ,  when  too  remote  a  damage.) 
Where  a  woman  is  seduced,  and  abandoned  by  the  seducer,  and 
in  consequence  of  being  so  abandoned  becomes  ill,  whereby  her 
services  are  lost  to  her  parent;  qu<Bre^  whether  such  loss  of  service 
will  sustain  an  action  by  the  parent  for  the  seduction.  Boyle  v. 
Brandon,  13  M.  &  W.  738. 
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SHERIFF.  {AcHwifor  orrtMting  privileged  person.)  No  action 
lies  against  a  sheriff  or  his  officer  for  arresting  a  party  attending 
under  a  summons  from  a  court,  though  it  be  alleged  that  the  party 
was  thereby  privileged,  and  that  the  defendant  knew  the  fact,  and 
made  the  arrest  maliciously.    Magnay  y.  Burt^  5  Q.  B.  881. 

SHIP.  {Insurance — Coneealmeni  of  material  facts-^Pleading'^ 
Onus  of  proving  non-eommunicaiiomJ)  To  an  action  on  a  policy 
of  insurance  efiected  upon  a  ship,  the  defendant,  the  underwriter, 
pleaded  that  at  the  time  of  making  the  policy  the  plaintiff  wrong* 
fully  and  improperly  concealed  from  the  defendant  certain  facts 
and  information  which  the  plaintiff  before  then  knew  and  had  re- 
ceired,  to  wit,  that  long  before  the  time  of  ejecting  the  said  policy 
the  captain  of  the  said  ship,  at  Seville,  in  Spain,  had  drawn  a  cer- 
tain bill  for  the  disbursements  of  the  said  ship,  concluding  with  a 
verification;  replication,  de  injuria.  At  the  trial  the  defendant 
proved  the  fact  of  the  drawing  of  the  bill  by  the  captain,  which  the 
jury  found  to  be  material,  and  that  it  was  known  to  the  plaintiff 
when  the  policy  was  effected:  Held,  (dubitante  Pollock,  C.  B.), 
that  the  defendant  ought  to  have  given  some  evidence  of  the  non- 
communication to  him  of  the  fact  in  support  of  his  plea.  Elkin  v. 
JaiMMi,  13  M.  &  W.  655. 

2.  {Inmranee — Total  loss — Interest  upon  sum  for  which  judgment 
has  been  recovered^  where  allowed.)  A  policy  was  efiected  in 
June,  1849,  upon  a  ship  (originally  built  for  the  East  Indirr  Com- 
pany's service)  valued  at  17,500/.,  al  and  from  China  to  Madras, 
and  back  to  China.  The  vessel  was  purchased  by  the  plaintififs  in 
1839  for  11,000/. ;  during  the  voyage  the  vessel  was,  by  a  peril 
insured  against,  dismasted,  and  by  the  wreck  of  the  masts  and 
rigging  falling  over  the  ship's  sides,  and  striking  under  her  hull, 
her  copper  and  sheathing  were  much  injured.  The  necessary 
expenditure  to  repair  the  rigging  and  sheathing,  dec.  so  as  to  render 
her  seaworthy  for  the  voyage  insured,  would  have  amounted  to 
not  less  than  10,500/.,  and  if  such  expenditure  had  been  incurred 
the  ship  would  have  been  worth  a  sum  not  exceeding  9000/. 
During  the  hurricane  the  vessel  made  no  more  water  than  usual | 
and  upon  examination  of  the  ship  at  Calcutta  the  hull  did  not  appear 
to  be  injured,  and  the  ship  appeared  to  be  sound  in  all  other  re- 
spects than  those  above  mentioned :  Held,  upon  a  special  case 
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reserved,  thai  the  underwriters  were  liable  as  for  a  total  loss.  The 
qpecial  case  stated,  that  if  the  court  should  be  of  opinion  that  the 
defendants  were  liable  as  for  a  total  loss,  interest  was  to  be  added 
to  the  amount,  if  the  pourt  should  be  pleased  to  put  itself  in  the 
situation  of  a  jury,  and  should  think  it  fit  that  interest  should  be 
allowed ;  but  the  court  thought  the  case  was  not  one  in  which 
interest  ought  to  be  allowed.   Manning  t.  h^ng^  1  C.  B.  168, 177. 

TRESPASS.  {As9estmemi  of  dawuLgtMfor  ajaini  UrttpatM^  where 
ike  defendanU  art  severally  found  guiUy.)  In  trespass  against 
several  defendants,  where  all  are  implicated  in  a  joint  act  of  tres- 
pass, the  damages  must  be  assessed  against  all  jointly,  though  all 
may  not  have  been  equally  culpable.  EUot  v.  Alten^  1  C.  B.  16. 

S.  (Capture  qfwild  animals  when  complete.)  Plaintiffand  defendant 
were  owners  of  boats  employed  in  a  fishery;  plaintiff's  boat  cast  a 
fishing  sean  round  a  shoal  of  mackerel,  with  the  exception  of  a 
comparatively  small  opening,  which  the  sean  did  not  quite  fill  up, 
but  through  which,  in  the  opinion  of  witnesses,  the  fish  could  not 
escape.  Defendant's  boat  then  came  in  through  the  opening,  and 
took  the  mackerel :  Held,  that  the  plaintiff  could  not  maintain 
trespass  for  taking  his  fish,  his  possession  not  having  been  oom- 
>lete.  Young  v.  Hickens^  1  D.  d&  M.  592» 
(Pleading — Justification  in  trespass  of  matter  of  aggravaium.) 
1^0  a  count  in  trespass  charging  the  defendant  with  having  assauhed 
the  plaintiff  on  board  a  ship  on  the  high  seas,  and  forcing  and  com- 
pelling him,  he  then  being  sick,  to  stand  and  remain  standing  on 
:be  deck  for  the  space  of  one  hour,  the  defendant  pleaded  a  jus- 
tification as  to  the  forcing  and  compelling  the  plaintiff  to  stand  and 
remain  standing  upon  the  deck :  Held  bad,  as  attempting  to  justify 
that  which  was  mere  matter  of  aggravation.  GriJ/Uhs  v.  Dunnet^ 
8  Scott,  N.  R.  836. 

4.  (Pleading  liberum  tenementum  to  a  declaration  charging  an 
assault.)  To  a  declaration  in  trespass  quare  clausum  fregit^ 
charging  an  assault,  it  is  no  plea  that  the  close  was  the  soil  and 
freehold  of  J.  S.,  and  that  the  assault  was  committed  by  the  coiri- 
mandof  J.S.  in  removing  the  plaintiff,  after  request,  from  the 
premises,  without  alleging  that  J.  S.  was  possessed  of  the  close. 
Roberts  v,  Taylor,  1  C.  B.  117. 

5.  (Pleading — Quare  clausum/rcgit — Right  of  way — New  assign* 
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merU.)  TieBptLsa  ^ptare  elauiumfregii.  The  declaratioo  contained 
two  counts ;  the  second  of  which  charged  the  trespass  on  other  days 
and  tiniesy  and  on  other  parts  of  the  closes  in  the  first  count  men- 
tioned. The  defendant  pleaded  a  right  of  way  over  the  closes  in 
the  declaration  mentioned.  The  plaintiff  traversed  the  right  of  way, 
and  new  assigned.  To  the  new  assignment  there  was  a  payment 
of  money  into  court,  and  acceptance  of  it :  Held,  that  the  plea 
justified  all  the  trespasses  in  the  declaration,  and  that  the  defendant 
therefore  was  not  bound  to  prove  two  rights  of  way.  Wood  v. 
Wedgwood,  2  D,  &  L.  809. 

TROV£R.  (Eoidenee  of  conversion.)  A  refusal  grounded  on  a 
ckim  of  right  to  deliver  up  goods  on  demand  is  evidence  of  a  con- 
version, though  the  defendant  may  have  a  lien  on  them.  Cmmee 
V.  Spanion,  8  Scott  N.  R.  714. 

VARIANCE.  {Plea  of  eoHrfacHon-^JudgeU  power  of  amendmeni 
at  nUi  prius.)  To  an  action  on  a  promissory  note,  the  defendant 
pleaded  that  the  holder  accepted  another  note  with  an  additional 
party,  in  satisfaction  of  the  first.  It  appeared  in  evidence  that  this 
other  note  had  been  given  and  accepted  in  satisfaction,  not  of  the 
note  declared  on,  but  of  an  intermediate  note,  without  the  additional 
party:  Held  a  variance,  and  that  the  judge  at  nisi  prius  had  no 
power  to  amend  the  plea  by  substituting  a  description  of  the  inter- 
mediate note.     (David  v.  Preeee,  5  Q.  B.  440. 

WILL.  (Devise— ConMrueiion  rf—EstaU  tail.)  The  testator  de- 
vised  all  the  residue  of  his  real  estates  unto  and  to  the  use  of  all 
his  children,  as  tenants  in  common,  during  their  respective  natural 
lives,  and  afterwards  to  their  issue  as  tenants  in  common :  Held, 
that  the  children  took  an  estate  tail  as  tenants  in  common,  but 
that  the  grandchildren  did  not,  nor  did  either  of  them  take  any 
estate  under  the  will.  Harrison  v.  Harrison,  8  Scott  N.  R. 
862. 

2.  (Devise,  construction  of— Fee  simple.)  The  testator  devised  and 
bequeathed  (after  the  death  or  marriage  of  bis  widow)  the  whole  of 
his  property,  real  and  personal,  unto  his  daughter  Eliza,  to  her, 
her  heirs,  and  assigns  for  ever;  provided  she  at  a  proper  time 
intermarried  and  should  have  no  children,  then  he  gave  the  whole 
of  his  property  as  before  described  to  his  nephew,  L.  A.,  except 
1001.  to  his  godson,  B.  A. ;  but  nevertheless,  providing  his  daughter 


Digitized  by  LjOOQ IC 


394  JVKISYKUDSVCX. 

Eliza  ibould  not  have  a  child  or  childreo  lawfully  begotten  in  wed- 
lock, he  still  gave  all  his  real  and  personal  property  to  her  for  her 
own  use  during  her  natural  life,  and  at  her  death  to .  be  ecioally 
divided  amongst  her  children  then  living,  with  benefit  of  survivor- 
ship ;  and  in  case  of  the  death  of  all  his  daughter's  children  without 
issue,  then  he  gave  and  bequeathed  all  his  real  and  personal  estate 
whatsoever  and  wheresoever  as  aforesaid  onto  his  nephew,  L.  A., 
and  his  godson,  B.  A.,  to  them,  their  heirs,  and  assigns  for  ever, 
after  the  death  of  his  daughter  Eliza.  The  testator's  daughter 
Eliza  survived  him,  and  died  at  the  age  of  twenty  years  intestate 
and  unmarried :  Held,  that  she  became  entitled  to  the  fee-simple  in 
the  real  estate  and  to  the  absolute  interest  in  the  leasehold  estate  of 
the  testator,  and  that  L.  A.  and  B.  A»  respectively  took  no  interest 
in  mther.  AMpinall  v.  Andus^  8  Scott  N.  R.  859. 
Z.  (Powetf  execution  of.)  M.  M.,  of  B.,  by  his  will,  gave  and  devised 
his  messuage  in  N.  to  his  son  BC,  and  his  assigns  for  life,  and  from 
and  after  his  decease  to  the  use  of  all  or  such  one  or  more  of  the 
child  or  children  of  his  said  son  M.,  lawfully  to  be  begotten,  to 
commence  and  take  eflect  at  such  times,  and  in  such  shares,  dtc, 
and  for  such  estates,  &c,  and  subject  to  such  payments,  conditions, 
and  limitations,  as  his  said  son  M .,  by  any  deed  or  writing,  or  by 
his  last  will,  dec,  should  direct,  limit,  and  appoint,  dsc.,  and  for 
want  of  such  settlement,  will,  or  appointment,  to  the  use  of  all  and 
every  the  son  and  sons,  daughter  and  daughters  of  bis  said  son  M., 
as  tenants  in  common  in  tail,  with  cross  remainders.  M.,  the  son, 
by  hb  will,  gave,  devised,  and  bequeathed  all  his  real  and  personal 
estate  to  trustees  in  trust  to  pay  and  apply  the  dear  yearly  rents 
and  profits  of  his  real  estate  as  follows: — One-third  to  his  wife  for 
life  if  she  should  so  long  continue  his  widow,  and  the  other  two- 
thirds  unto  and  for  the  benefit  of  his  three  sons,  in  equal  shares 
and  proportions,  and  to  be  paid  and  applied  to  and  for  their  benefit 
and  advantage,  or  the  benefit  and  advantage  of  the  survivors  or 
survivor  of  them,  and  the  issue  of  such  of  them  as  should  happen 
to  die  leaving  issue  lawfully  begotten,  in  such  manner  as  the  trustees 
or  the  survivor  of  them  should  think  proper,  and  in  case  two  of  his 
said  sons  should  happen  to  die  without  leaving  issue,  then  he  gave 
and  devised  his  real  estate  to  the  survivor  of  his  three  sons,  his 
heirs,  and  assigns  for  ever:  Held,  that  this  will  was  not  a  good 
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azecdtion  of  the  power,  inasmuch  as  it  contained  no  reference  to 
the  power  or  to  the  property  that  was  the  subject  of  the  power, 
nor  any  thing  whence  it  could  naturally  be  inferred  that  the  testator 
had  the  power  in  his  contemplation  in  framing  his  will.  There 
was  no  evidence  on  either  side  as  to  whether  or  not  the  testator 
possessed  any  other  real  estate  upon  which  the  devise  could  operate: 
Held,  that  if  there  were  none  such,  the  proof  of  the  fact  rested  upon 
the  party  seeking  to  avail  himself  of  the  will  as  an  execution  of  the 
power.    Doe  d.  Caldeeuti  v.  Jokman,  8  Scott  N.  R.  761. 

WITNESS.  (AUackmeni'^Indueingwiinessnoitogivttmdenei.) 
The  court  refused  to  grant  an  attachment  against  the  defendant  for 
an  attempt  to  persuade  a  material  witness  for  the  plaintiff  not  to 
give  evidence  at  the  trial,  it  not*  being  shown  that  the  witness  was 
prevented  from  being  subpcraed  by  means  of  the  defendant's  interfe- 
rence.   Scklesinger  v.  Flerskeimf  2  D.  dc  L.  737. 

2.  (AUackmeni — Suhptma.)  In  order  to  obtain  an  attachment 
against  a  witness,  the  original  writ  of  subpoena  must  be  shown  at 
the  time  of  the  service  of  the  copy.  Where  the  witness,  a  man- 
aging clerk  to  an  attorney,  was  served  with  a  subpasna  in  court 
about  an  hour  before  the  trial  came  on,  and  whilst  he  was  attending 
to  the  winding  up  of  a  cause  in  which  he  was  engaged,  and  which 
stood  next  but  one  on  the  list  before  the  cause  in  question,  «esi6le» 
that  this  was  not  a  sufficient  service  to  warrant  the  granting  an 
attachment.    PUeker  v.  JKiN^,  2  D.  &  L.  755. 

d.  (Compeieneff  ofproekein  amif.)  A  prochein  amy  is  not  a  party 
to  the  suit,  but  simply  a  person  appointed  by  the  court  to  look  aAer 
the  interests  of  the  infant  and  manage  the  suit  fer  him,  and  there- 
fere  he  is  not  wiihin  the  exception  to  the  general  enactinent  in  the 
Stat  6^7  Vict  c  85,  s.  1,  as  a  party  individually  named  in 
the  record;  and  though  he  be  liaUe  to  the  costs,. yet,  as  that  statute 
takes  away  all  objection  on  the  ground  of  interest,  he  is  a  com- 
petent witness  for  the  plaintiff.  Sinclair  v.  Sinclair ^  13  M.  dr 
W.  640. 

WORK  AND  LABOUR.  (New  trial— MisdirecHan.)  The 
plaintifis  declared  in  assumpsit  upon  a  contract,  by  which  they 
were  to  manufacture  and  fix  complete  for  the  defendant  a  certain 
copper,  dsc.,  necessary  for  the  fitting  up  of  a  brewhouse,  according 
to  a  speeification,  for  a  certain  price,  and  the  defendant  was  to  per- 
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mit  the  plaintifli  to  put  up  the  work,  and  pay  for  the  same  on  the 
delivery  and  fixing  up  thereof,  assigning  as  a  breach,  that  the 
defendant  would  not  permit  the  plaintifis  farther  to  proceed  with 
and  to  complete  the  work,  but  discharged  them  therefrom.  Upon 
the  trial  of  an  issue  on  tlie  readiness  of  the  plaintifis  to  manufacture 
and  complete  the  copper,  &c.,  it  was  lefl  to  the  jury  to  say  upon 
the  evidence  which  party  was  in  fault  in  occasioning  the  contract 
not  to  be  carried  into  effect.  Held  no  misdirection.  PonHfez  v. 
WUkinaony  1  C.  B.  75. 


HOUSE  OF  LOBDS. 
[Selections  fhxn  11  Clark  end  Finnelly,  pert  9.] 

PRACTICE.  {Judgment— Scire  faeiasSiatuU  of  lAwtUations.) 
A  scire  facias  on  a  judgment  is  not  a  mere  continuation  of  a  former 
suit,  but  creates  a  new  right.  A  judgment  was  obtained  in  1813. 
It  was  revived  by  scire  fadas  in  1828.  A  bill  was  filed  in  1838, 
in  the  court  of  exchequer  in  Ireland,  against  the  representatives 
of  the  debtor,  praying  for  an  account,  and  that  the  principal  and 
interest  due  on  the  judgment  might  be  satisfied  out  of  the  debtor's 
personal  or  real  estate.  Plea  of  the  statute  of  limitations,  3  dc  4 
Will.  4,  c.  27,  s.  40 :  Held,  that  the  scire  facias  created  new 
rights,  and  the  plea  was  no  bar  to  the  suit.  Farrell  v.  Gleemm^ 
lie.  &F.  702. 

SOLICITOR  AND  CLIENT.  {Fraud— Purekaee—Lapie  ofHme 
— Arhit$rati(m,)  A.  was  the  solicitor  and  land  agent  for  B.,  who 
was  desirous  of  selling  an  estate,  and  in  a  letter  to  A.  expressed 
his  readiness  to  sell  it  for  13,000  guineas.  The  estate  consisted 
of  two  portions,  and  a  land  valuer  (whose  valuation  was  not  shown 
to  have  been  communicated  by  A.  to  B.)  put  upon  the  two  portions 
separate  values,  which  added  together  exceeded  the  13,000  gui* 
neas.  A.  sold  part  of  the  estate  to  C.  for  a  sum  which  exceeded 
the  valuer^  estimate  of  that  portion,  and  then  purchased  the  other 
portion  for  a  sum  much  less  than  that  stated  in  the  estimate,  but 
which,  added  to  C.'s  purchase  money,  just  made  up  13,000  gui- 
neas.   A.  pretended  that  the  latter  purchase  was  made  by  one  of 
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his  relatives,  and  the  conveyance  from  B.  was  executed  to  that 
relative,  hut  immediately  afterwards  a  conveyance  was  executed 
from  the  relative  to  A.,  and  in  that  conveyance  was  a  recital  that 
the  purchase  money  was  furnished  hy  A.  These  facts  were  not 
discovered  till  thirty-seven  years  afterwards,  and  then  B.  filed  his 
hill  against  the  representatives  of  A.  (who  had  died  seventeen  years 
before)  to  set  aside  the  latter  doveyances,  and  to  have  an  account: 
Held,  that  the  circumstances  of  the  transaction  were  of  a  fraudu- 
lent nature,  and  therefore  furnished  an  answer  to  the  objection 
arising  upon  the  length  of  time  during  which  the  transaction  had 
remained  unimpeached.  Held  also,  that  the  bill  was  sustainable, 
though  disputes  which  had  arisen  between  A.  and  B.  as  to  their 
mutual  accounts,  had  been  referred  in  A.'s  lifetime  to  a  barrister, 
who  was  empowered .  to  inquire  into  all  matters  of  difierence  be« 
tween  them,  and  who,  after  awarding  the  payment  of  a  certain 
sum  by  A.  to  B.,  had  directed  \he  execution  of  mutual  releases  of 
all  matters  in  difterence,  and  such  releases  had  been  executed. 
Charter  v.  Trevelyan,  11  C.  &  F.  714. 

TRUST.  {I'ruMiee— Contract  of  $ak—SpeciJU:  perf<>rmanee.)  W. 
being  indebted  to  C,  agreed  by  deed  to  convey  his  estate  to  C. 
upon  trust  to  sell  the  sanie  and  to  pay  ofiT  certain  debts  of  W.  due 
to  other  persons,  and  then  the  debt  due  from  W.  to  C,  and  to  pay 
over  the  surplus,  if  any,  to  W.  No  conveyance  was  executed.  C. 
being  afterwards  in  possession  of  the  estate  under  a  fi.  fa.  isiued 
on  a  judgment  upon  a  warrant  of  attorney  given  by  W.,  agreed 
with  W.'s  agent  to  purchase  the  estate.  W.  ratified  the  contract, 
but  subsequently  impeached  it  as  one  made  by  a  trustee  for  hb 
own  benefit,  and  against  the  interests  of  the  cestui  que  trust:  Held, 
that  C.  was  not  a  trustee  for  W.,  but  was  a  creditor,  holding  secu« 
rity  for  his  debts,  and  that  the  contract  of  sale  was  valid.  WaterM 
v.  Groom,  11  C.  &  F.  684. 

WILL.  (Deed — Shifting  clause — Appointment — Intermediate  rents 
— Pleading — Co-defendants.)  T.  settled  his  freehold  estates  (sub- 
ject to  appointment)  on  himself  in  tail,  remainder  to  I.  L.  and  his 
sons  in  strict  settlement,  remainder  to  L.  C.  for  life;  provided  that 
if  I.  L.  or  any  issue  male  of  his  body  should  become  entitled  in 
possession  to  his  father's  family  estates,  then  the  uses  before  de« 
clarcd  of  T.'s  estates  for  the  benefit  of  him  or  them  who  should  so 
VOL.  VI.  34 
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become  entitled,  and  for  the  benefit  of  bis  or  their  issue  male, 
fthould  cease,  and  those  estates  should  gooTer,  as  if  the  person  or 
liersons  so  becoming  entitled  were  dead  without  issue  male.  L  L. 
having  afterwards  become  entitled  in  possession  ta  his  father's 
family  estates,  T.  by  his  will  appointed  his  said  estates  to  I.  H.  L. 
(the  eldest  schu  of  I.  L.)  and  his  sons  m  strict  settlement,  remain- 
der to  the  heirs  of  H.  H.  deceased;  provided  that  if  any  tenant  for 
life  in  possession  under  the  will  should  become  entitled  in  posses- 
sion to  I.  L.'s  family  estates,  his  interest  in  the  devised  estates 
should  cease,  and  those  estates  go  over  to  the  person  next  in  re- 
mainder under  the  will,  as  if  the  tenant  for  life  were  dead.  The 
testator  devised  his  copyhold  estates  upon  such  trusts  as  would 
nearest  correspond  with  the  uses  and  trusts  of  his  freehold  estates, 
and  then  gave  all  the  residue  of  his  real  and  personal  estates  to  S. 
M.  and  W.,  their  and  each  of  their  heirs,  executors  &c.,  absolutely 
in  equal  third  parts.  On  the  testator's  death  in  1624, 1.  H»  L*  en- 
tered upon  his  estates  under  the  will,  and  in  1833  he  became  en- 
titled in  possession  to  I.  L.'s  family  estates,  and  had  no  son.  A 
bill  was  filed  by  the  residuary  legatees,  claiming  the  rents  of  all 
the  estates  accruing  between  1833  and  I.  L.'s  death,  or  his  having 
a  son,  against  H.  H.'s  heir,  who  claimed  the  same  rents,  and  against 
L.  C.  and  H.  L.  (second  son  of  I.  L.)  who  claimed  adversely  to 
each  other  the  rents  of  the  freehold  estates  under  the  limitations 
in  the  settlement,  in  default  of  appointment  of  them  by  T.:  Held 
by  the  lords,  1,  (partly  affirming  a  decree  made  on  that  bill)  that 
the  plaintifis  were  entitled  to  the  rents  of  the  copyhold  estate  under 
the  residuary  devise;  2,  (partly  reversing  the  decree)  that  no  ad- 
judication could  be  made  in  the  cause  as  to  the  rents  of  the  free- 
holds, the  question  as  to  them  being  between  co-defendants.  Son' 
ford  V.  Morrice,  11  C.  &  F.  667. 


SQVITT. 


[Sdectionf  fVom  1  CoUyer,  ptrt  4.] 

AGREEMENT.  {Part  petformanceStatute  of  Frauds.)  Spe- 
cific performance  decreed  of  a  parol  agreement  in  part  performed 
for  surrendering  a  lease  and  granting  a  new  lease  at  a  reduced 
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rent.  Quintj  whether  the  words  **  approved  by  me  J.  S.,**  affixed 
to  certain  memoranda,  by  way  of  approval  of  an  arrangement  in 
which  the  party  is  interested,  is  a  signing  within  the  statute  of 
frauds.    Parker  v.  Smth^  606. 

BANKERS.  {Cheque  diskcnaured—Presenimeni.)  A  cheque  for 
4700/.,  drawn  upon  the  Lutterworth  bank,  was  given  to  A.  at 
Lutterworth,  on  the  20th  Apiil,  aAer  banking  hours,  in  payment 
for  an  estate.  A.,  who  lived  three  miles  from  Lutterworth,  im- 
mediately handed  the  cheque  to  B.,  to  be  placed  to  A.'s  account  at 
the  Rugby  bank.  Rugby  is  six  miles  from  Lutterworth.  On  the 
arrival  of  the  cheque  the  same  day  at  Rugby,  the  Rugby  bank  had 
closed;  but  the  cheque  was  deposited  with  one  of  the  partners  of 
that  bank  for  the  night,  and  on  the  morning  of  the  21st  April  it 
was  paid  into  the  bank,  and  on  the  same  day  transmitted  by  post 
to  the  Lutterworth  bankers,  with  directions  to  send  the  amount  to 
London.  The  Lutterworth  bankers  received  the  cheque  early  on 
the  22d ;  at  half-past  one  o'clock  on  that  day  they  stopped  payment : 
Held,  that  the  deposit  of  the  cheque  with  the  Rugby  bankers  was 
a  reasonable  and  probable  course  on  the  part  of  A.;  consequently 
that  the  presentment  to  the  Lutterworth  bank  was  in  time  to  prevent 
the  cheque  from  becoming  his  cheque,  and  that  the  de|)t  was  still 
due  to  him.     Band  v.  Warden^  583. 

2.  {Deposit  of  title  deeds — Banker"* s  lien — Breach  of  trust.)  Ban- 
kers take  from  a  customer  an  equitable  mortgage  by  deposit  of 
title-deeds.  The  property  comprised  in  the  deeds  is  subject  to  a 
trust,  of  which  the  bankers  have  no  notice,  and  the  deposit  is  made 
in  breach  of  that  trust.  The  trust  must  prevail  against  the  bank- 
ers' lien.     Manningford  v.  Tolemanf  670. 

DEBTOR  AND  CREDITOR.  {Agency  deed— Surety.)  The 
obligor  of  several  bonds,  in  which  A.,  his  solicitor,  joined  as  surety, 
conveyed  certain  real  property  to  A.,  upon  trust  to  sell,  and  out  of 
the  proceeds  of  the  sale  to  pay  the  bond  creditors.  The  creditors 
did  not  execute,  nor  had  any  notice  of  the  deed :  Held,  that  the 
deed  was  a  mere  deed  of  agency,  and  not  binding  in  favour  of  the 
creditors;  but  that  A.  was  entitled  to  retain  the  estates  conveyed 
to  him  until  he  should  be  discharged  from  his  liability  as  surety 
under  the  bonds.     Wilding  v.  Richards^  655. 

2.  {Assignment for  benefit  of  creditors — Lisolveni  Debtors^  Act— 
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Costs.)  Assignment  of  A.,  under  a  deed  of  assignment  and  trust 
for  the  benefit  of  A.'s  creditors,  decreed,  under  the  circumstances 
of  the  case,  to  pay  the  costs  of  a  suit  for  an  account  brought 
against  him  by  the  assignee  of  A.,  under  the  insolvent  debtors' 
act.  A.  executes  a  deed  of  assignment  of  his  efiects  to  a  trustee 
for  the  benefit  of  all  his  creditors  who  shall  sign  or  assent  to  the 
deed  within  three  months  afler  the  date  of  it.  Qi/iere,  whether,  in 
the  view  of  a  court  of  equity,  a  creditor  who  does  not  sign  or  assent 
to  the  deed  until  aAer  the  expiration  of  the  three  months  can  take 
any  benefit  under  it.     Collins  v.  Reece,  676. 

8.  {Conveyance  of  land  to  secure  payment  of  bond  debts.)  Deed  of 
conveyance  of  land  by  a  debtor  to  a  person  upon  trust  for  efiectually 
securing  the  repayment  of  certain  specified  sums  due  in  respect  of 
certain  bonds  mentioned  in  the  deed :  Held,  under  the  circumstances 
of  the  case,  to  be  binding  on  the  debtor  as  between  him  and  the  cre- 
ditors, although  the  creditors  did  not  execute  the  deed.  Wilding 
\.  Richards^  661. 

EVIDENCE.  {Presumption — Application  of  money  paid  out  of 
court.)  A  sum  of  3000/.  is  paid  to  a  person  out  of  the  court  of 
chancery,  upon  his  undertaking  to  apply  2000/.  of  it  in  the  purchase 
of  a  suitable  house  for  himself  and  wife,  which  he  is  to  convey  to 
the  trustees  of  his  marriage  settlement  upon  certain  trusts,  and  to 
apply  the  remaining  1000/.  in  setting  himself  up  in  business.  Upon 
the  receipt  of  the  3000/.  he  pays  the  whole  to  his  bankers.  He 
afterwards  draws  out  nearly  the  whole  amount  in  various  sums  at 
various  times  ,*  ampngst  the  drafts  is  one  which  he  delivers  in  pay- 
ment for  the  purchase  of  a  house  suitable  for  himself  and  wife. 
Having  procured  the  house  to  be  conveyed  to  himself  in  fee,  he 
deposites  the  title-deeds  with  his  bankers  as  a  security  for  advances, 
without  notice  to  the  bankers  of  the  trusts  of  the  settlement;  in  con- 
sidering the  conflicting  claims  of  the  bankers  and  the  trustees  of  the 
settlement  with  respect  to  the  house,  it  must  be  presumed  that  the 
purchase-money  for  the  house  was  paid  out  of  that  portion  of  the 
8000/.  which  was  properly  applicable  to  that  purpose.  MantUng' 
ford  V.  Toleman,  670. 

EXECUTOR.  {Implied  power  to  sell  real  estate— Title— Con'^ 
currence  of  heir  at  law.)  Testator,  after  giving  a  general  direction 
for  payment  of  his  debts,  gave  and  bequeathed  all  bis  real  and 


Digitized  by  LjOOQ IC 


DIOXST  07  BNOLI8H   CA8SS  —  SQVITT.      401 

• 

personal  estate  to  his  wife  for  life;  and  after  her  decease  he  directed 
all  bis  real  and  personal  estate  to  be  soId»  and  the  produce  to  be 
divided  between  the  children  of  certain  persMM  named  in  the  will. 
And  he  directed  that  the  pnrchaser  or  parchasers  of  any  part  of  his 
real  or  personal  estate  shoold  not  be  liable  to  see  to  the  application 
of  the  purchase-nnoney,  and  (hat  the  receipt  or  receipts  of  his  ex- 
ecator»  his  heirs,  executors  and  administrators,  should  be  a  sufficient 
discharge  or  sufficient  discharges  to  the  purchasers,  and  he  appoint- 
ed hb  wife  and  A.  B.  his  executrix  and  executor:  Iield»  first,  that 
the  executrix  and  executor,  or  one  of  them,  had  an  implied  power, 
in  case  the  testator  died  indebted,  to  sell  the  real  estate  for  paymmit 
of  the  debts ;  2dly,  that  the  executrix  and  executor,  iiaying  eoteied 
into  a  contract  for  the  sale  of  parts  of  the  estate,  and  it  b^g  shown 
that  at  the  time  of  the  contract  there  were  unsatisfied  ^febts  of  the 
testator,  the  contract  was  valid;  8diy,  that  the  purchaser  was  not 
bound  to  take  the  title  without  the  concurrence  of  the  heir  at  law. 
Goding  V.  CarttTy  644. 

2.  (hiitrtti  in  reridue-^CaiuinieHon  of  will.)  Upon  the  construc- 
tion of.  a  will:  Held,  that  the  executors  were  not  entitled  to  a 
ben^cial  interest  in  the  testator's  residuary  personal  estate.  Am- 
drew  V.  Andrew^  666. 

PARTNERS.  (Aec<mfU—DissoltiH<m^Banknq^  ef  one  pari- 
net — Recovery  ofpremivm.)  A.  agrees  to  take  B.  into  partnership 
with  him  for  fourteen  years,  in  consideration  of  a  premium  of 
3500Z.,  one  half  of  which  is  to  be  paid  at  the  signing  of  the  articles, 
and  the  other  half  at  the  time  of  the  execution  of  a  deed  of  partner- 
ship to  be  founded  on  the  articles.  The  articles  are  signed,  the 
first  instalment  of  the  premium  is  paid,  and  the  parties  enter  into 
partnership.  After  the  lapse  of  a  few  months.  A.,  under  consider- 
able provocation  from  B.,  excludes  B.  from  the  partnership.  The 
connexion  is  not  renewed,  the  deed  is  not  executed,  nor  b  the 
second  instalment  paid;  but  there  b  a  formal  dissolution  of  the 
partnership  on  a  certain  day.  A.  afterwards  becomes  bankrupt: 
Held,  that  in  the  accounts  to  be  taken  between  A.'s  assignees  and 
B.,  the  latter  b  to  be  credited  with  the  whole^amount  of  premiuih. 
but  to  be  debited  with  the  unpaid  instalment,  aiid  with  an  additional 
portion  of  premium,  calc4jiated  with  reference  to  the  actual  duration 
of  the  partnership.  Held  also,  that  B.  is  entitled  (without  prejudice 

34* 
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to  any  question)  to  enter  a  claim  for  the  whole  premium  under  the 
bankruptcj.    Bvry  t.  Allen^  569. 

3.  (Claim  for  campauatian  by  one  partner  ogainH  anoiker.)  One 
of  two  partners  may  have  a  demand  against  the  other  for  oom« 
pensation,  in  the  nature  of  unliquidated  damages,  and  enforceable 
in  equity  only.   S.  C.  ib. 

WILL.  (ConwmahleaHiele$ — Abtoluiegift — Lapse — CumuUUive 
or  tubttUuied  kgacies,)  Testator,  aAer  devising  his  real  estate 
to  his  natural  son,  T.  A.,  bequeathed  as  follows:  ^^I  give  and  be- 
queath unto  my  sister  E.,  to  be  paid  out  of  the  rents  and  profits  of 
the  aforesaid  lands,  the  sum  of  250/.  per  annum,  and  to  live  free 
from  rent  in  the  house  I  now  occupy  in  H.,  with  the  land  and 
buildings  I  now  occupy,  containing  about  nine  Lancashire  acres, 
with  the  use  of  my  household  furniture,  plate,  linen,  books,  wines, 
spirits,  carriages  and  horses,  cows,  hay  and  farming  utensils  and 
stock,  for  her  sole  use  during  her  natural  life,  or  so  long  as  she 
shall  remain  unmarried ;  in  either  events,  then  to  go  to  T.  A. ;  but 
should  she  marry,  then  my  will  and  mind  is,  that  my  executors 
shall  pay  her  100/.  per  annum  for  her  own  use  during  her  natural 
life,  out  of  the  rents  and  profits  of  my  said  estate."  The  sister 
married  in  the  testator's  lifetime:  Held,  that  the  consumable  articles 
did  not  go  to  T.  A.,  but  fell  into  the  residue,  and  that  the  annuities 
of  250/.  per  annum  and  1002.  per  annum  were  not  cumulative. 
If  a  testator  bequeaths  a  legacy  to  A.  so  long  as  A.  shall  remain 
unmarried,  and  A.  marries  in  the  testator's  lifetime,  the  legacy  as 
regards  A.  is  in  the  nature  of  a  lapsed  legacy.  If  a  testator  be- 
queaths consumable  articles  to  A.  for  life,  with  a  limitation  over  by 
way  of  remainder  to  B. ;  as  the  gift  to  A.  is  absolute,  the  limitation 
to  B.  cannot  take  eflTect,  even  though  A.  die  in  the  testator's  lifetime. 
Andrew  v.  Andrew^  690. 

2.  (Event  not  provided  for — Partial  intestacy,)  Testator  bequeath- 
ed the  residue  of  his  estate  equally  between  his  two  sons  and  his 
daughter,  with  a  direction  that  in  case  either  of  bis  sons  should  die 
under  twenty-one,  or  in  case  his  daughter  should  die  unmarried, 
the  share  of  the  son  or  daughter  so  dying  should  go  to  his  the 
testator's  two  then  surviving  children;  and  that  in  case  both  sons 
should  die  under  twenty-one,  or  one  son  die  under  that  age,  and  the 
daughter  die  unmarried,  the  share  of  the  second  child  so  dying 
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should  go  to  the  only  surviving  child;  and  farther,  that  in  case 
both  the  sons  should  die  under  twenty*one,  and  the  daughter  die 
unmarried,  the  residue  should  go  over;  the  two  sons  attained  twenty- 
one;  the  daughter  survived  them  and  died  unmarried:  Held,  that 
there  was  an  intestacy  as  to  the  daughter's  share.  Cooper  v. 
Palmer,  665. 

8.  (BUereti  absolute  or  for  life-r^Void  gift — PariialirUeeiacp.)  A 
testator  possessed  of  personal  property  gave  a  beneficial  and  ap- 
parently absolute  interest  in  it  to  his  wife,  whom  he  made  his  sole 
executrix,  but  with  a  direction  that  in  case  his  property  should  be 
more  than  she  wanted  to  live  on  for  her  lifetime,  she  was  to  give 
weekly  the  remainder  to  the  testator's  two  daughters,  so  long  as 
she  lived;  and  he  directed  the  whole  of  his  property  to  be  sold,  and 
the  money  to  be  put  into  the  bank  of  England  in  trust  as  might  be 
thought  best  for  her  and  those  in  trust:  Held,  that  the  #i(e  took 
beneficially  an  interest  for  life  only;  and  that  the  gift  to  the  daugh- 
ters was  invalid,  and  that  there  was  an  intestacy  as  to  the  beneficial 
interest  in  the  capital  after  the  widow's  .death.  Hudson  v.  £ry- 
aiU,681. 

4.  (Jfoifi/ffiafice  of  wife  and  children  uniil  a  certain  eoffi^— **  Itea- 
dp  money, ^  ^c— Dutch  or  ^^any  other  fundi"— British  funds.) 
Testator  divided  his  will  into  several  clauses  or  articles,  which  he 
numbered ;  and  after  appointing  several  trustees,  and  providing  for 
their  succession,  he  by  the  second  article  of  his  will  bequeathed  to 
hb  trustees  in  trust  for  the  use  of  his  wife  and  children  as  there- 
inafter detailed,  viz.,  all  his  household  furniture,  plate,  medals, 
china,  linen,  books,  paintings,  prints,  wines,  provisions,  horses, 
carriages,  cows  and  sheep,  and  aH  other  live  and  dead  stock  in  and 
about  his  premises,  with  all  his  ready  money  in  his  house  and  at 
his  agent's  and  banker's,  with  all  moneys  due  to  him  at  the  time  of 
his  decease;  also  he  gave  and  devised  all  and  every  his  dwelling- 
house  and  mansion,  buildings,  gardens,  and  lands,  with  the  appur- 
tenances, and  all  his  real  estates  upon  trust  as  aforesaid,  and  upon 
the  uses  thereafter  stated,  that  is  to  say,  all  his  real  estate  in  and 
about  Denne  Hill,  &c.,  until  the  youngest  of  his  surviving  children 
attained  the  age  of  twenty-five  years;  at  that  period  he  willed  that 
bis  eldest  surviving  child  should  be  put  into  possession  of  all  his 
freehold  and  leasehold  property,  including  all  timber  and  under- 
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woody  and  all  persomdl  property  an  the  t$UUt$.  By  ft  subsequent 
article  be  appointed  bis  eldest  son,  or  next  surviving  cbild  in 
seniority y  bis  residuary  legatee.  Tbere  were  otber  clauses  in  tbe 
willy  and  also  a  testamentary  writing,  from  wbicb  it  appeared  to 
bave  been  a  principal  object  of  the  testator  to  give  bis  children  tbe 
advantage  of  having  the  same  home  for  a  period  after  bis  death  as 
they  had  enjoyed  in  his  lifetime:  Held,  upon  these  clauses  taken 
together,  that  the  enjoyment  and  rents  of  tbe  testator's  real  estates 
devised  by  tbe  will,  belonged  to  the  testator's  wife  and  children 
generally  (subject  or  not  subject  to  a  discretionary  power  of  regula- 
tion in  the  trustees)  until  the  attainment  by  the  youngest  surviving 
cbild  of  tbe  age  of  twenty*five :  Held,  also,  that  tbe  property  des- 
cribed as  all  the  testator^s  ready  money  in  his  Aotisf ,  &c,  did  not 
belong  to  tbe  residuary  legatee,  and  did  not  fell  within  the  descrip- 
tion of  all  personal  property  on  the  eitaies^  6ec.  but  was  to  be 
applied  for  the  benefit  of  tbe  wife  and  children.  Testator  bequeath- 
ed to  trustees,  for  the  use  of  bis  wife  and  children,  tbe  interest  of 
bis  property  in  the  English  aqd  French  funds,  and  he  gave  the 
capital  to  his  surviving  children,  that  is  to  say,  to  be  equally 
divided  at  the  period  of  his  eldest  surviving  cbild  attaining  t^  age  of 
thirty.  By  a  codicil  he  bequeathed  to  bis  executors,  for  tbe  use  of 
bis  children,  *^  whatever  sum  now  stands  in  my  name,  or  may  here- 
after, in  the  Dutch  funds  or  any  other  fundt^  including  the  interest 
arising  therefrom:"  Held,  that  the  words  "any  other  ftmds,'' 
included  stock  in  the  British  funds.   Montresor  v.  Moniresor^  693. 

5.  {Obliteratione  invalid — Statvte  of  Frauds — Heir  ai  law.)  Will 
of  realty,  dated  prfor  to  1st  January,  1838,  and  bearing  upon  tbe 
face  of  it  certain  obliterations  wbicb  were  favourable  to  the  claim 
of  tbe  heir  at  law  of  the  testatrix,  established  against  tbe  heir,  with- 
out the  obliterations,  the  evidence  leading  to  tbe  conclusion  that  the 
obliterations  were  not  made  previously  to  tbe  execution  of  the  will, 
or  under  circumstances  rendering  them  valid  within  tbe  provisions 
of  the  6lh  section  of  the  statute  of  frauds,  and  the  heir  not  desiring 
an  issue.     Wynn  v.  Heveningkamy  630. 

6.  {Proviso  applicable  to  two  separate  clauses.)  Testatrix  gave  the 
residue  of  her  personal  estate  to  twelve  persons,  or  such  of  them  as 
should  t)C  living  at  her  decease;  she  then  directed  her  real  estate  to 
be  sold  at  a  certain  time,  and  gave  the  produce  to  the  same  twelve 
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persons  and  three  others,  or  such  of  them  as  should  be  then  living; 
she  then  added  a  proviso,  that  the  share  or  proportion  ofS.,  one  of 
the  twelve  legatees,  should  be  settled  to  her  separate  use  for  life : 
Held,  upon  the  construction  of  the  whole  will,  that  the  proviso 
applied  as  well  to  S.'s  share  in  the  residue  of  the  personalty  as  to 
her  share  in  the  produce  of  the  realty.  Cockrill  v.  Pitckforik^ 
626* 
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[Selectkms  from  Diy's  (Cooneciieot)  Reports,  VoL  16;  Robinson*!  (Looisitna) 
Reports,  VoL  9;  6rattan*s  (Virginia)  Reports,  VoL  1;  Gill  &,  Johnson's 
(Sbtfyltnd)  R^orts,  VoL  12;  Pike's  (Arkinsu)  Reports,  VoL  5.] 

ACCOn^.  {Settled— Efect  of.)  Where  there  has  been  a  settle- 
nient  of  accounts  between  partners,  and  a  note  given  by  one  to 
the  other  for  the  balance  found  due,  on  an  allegation  of  error  the 
former  may  go  Into  an  investigation  of  the  accounts,  and  show  that 
the  note  was  given  in  error ;  but  the  settlement  will  be  presumed 
to  be  correct,  until  the  contrary  is  shown  by  the  party  alleging  it 
Receipted  accounts  embraced  in  such  a  settlement,  wQl  be  admis- 
sible in  evidence,  subject  to  the  right  of  the  opposite  party  to  show 
that  they  were  erroneously  allowed. 

Where  an  account  has  been  settled  between  the  parties,  and  a 
balance  struck,  the  account  must  be  regarded  as  an  entire  thing, 
subject  to  proof  of  error,  and  the  debit  side  cannot  be  given  in  evi- 
dence without  the  credit  side.  Green  v.  GUuscocky  9  Robinson 
119. 

ACTION.  (Against  recorder  of  deeds  for  having  given  a  false 
certificate.)  The  vendee  of  a  purchaser  at  a  sheriff's  sale,  though 
exf  ressly  subrogated  to  all  the  rights  and  privileges  acquired  by 
his  vendor  under  the  sheriflTs  sale,  has  no  right  of  action  against 
the  recorder  of  mortgages  for  having  given  an  imperfect  and  erro- 
neous certificate,  in  consequence  of  which  his  vendor  was  induced 
to  purchase  property  charged  with  ioo.umbrances  not  made  known 
at  the  time  of  the  sale.  Per  curiam :  Such  an  action  is  not  a  real 
one,  followi'ng  the  property;  nor  one  accruing  to  the  purchaser  at 
the  sheriff's  sale,  by  virtue  of  the  sheriff's  deed;  but  is  a  personal 
one,  arising  from  acts  preceding  the  sale,  and  which  entered  into 
the  motives  for  the  purchase.    The  gist  of  the  action  against  the 
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reoorder,  is  the  error  into  which  the  purchaser  was  led  by  the  false 
certificate;  and  to  such  an  action  it  would,  perhaps,  be  a  good  de- 
fence, that  the  purchaser  was  fully  aware  of  the  existing  incum- 
brances, though  omitted  in  the  certificate.  To  make  out  such  a 
defence,  the  recorder  would  be  entitled  to  all  legal  evidence,  and 
especially  to  resort  to  the  conscience  of  the  plaintiff  by  interroga- 
tories ;  and  of  these  means  of  defence  he  would  be  deprived,  by 
permitting  an  action  in  the  name  of  the  vendee  of  the  purchaser, 
between  whom  and  the  recorder  there  is  no  privity.  Smith  v. 
Moartf  ib.  65. 
AGENT.  (RaiiJU^QHah  of  unauthorized  aci.)  B.,  being  the  holder 
of  a  bill  of  exchange  drawn  and  iiidorsed  by  A.,  indorsed  it  him- 
self, after  which  C.  indorsed  It,  for  B.*s  accommodation,  and  Bl 
got  it  discounted.  On  its  arriving  at  maturity,  it  was  dishonoured,  * 
and  C.  took  it  up,  paying  the  full  amount ;  and  shortly  afterwards, 

B.  reimbursed  to  C.  what  he  had  so  pai(^;  and  C.  no  longer  had, 
or  claimed  to  have,  any  interest  in  the  bill.  It  afterwards  remained 
in  C's  hands  about  a  year  and  a  half,. when  B.  took  it  from  C, 
and  employed  D.  a  counsellor  at  law  in  New  York,  to  bring  a  suit 
upon  it  in  C.'s  name,  against  A.,  before  the  superior  court  of  thai 
city.  More  than  a  year  after  the  commencement  of  the  suit,  D. 
finding  it  necessary  to  call  B.  as  a  witness  to  prove  notice  of  pro- 
test to  A.,  wrote  to  C.  in  this  state,  and  after  mentbning  the  suit, 
the  parties  and  the  court,  proceeded  thus :  **  It  may  be  necessary 
to  l»ve  B.  as  a  witness.  Without  him,  I  shall  hardly  be  able  to 
prove  notice  of  protest  of  non-payment.  In  order  to  qualify  him 
as  a  witness,  it  will  be  necessary  for  you  to  release  him;  and  for 
that  purpose,  I  send,  on  the  other  side,  a  release  to  be  executed  by 
you.  If  you  find  it  satisfactory,  please  date  and  subscribe  it,  and 
return  it  to  me.**  C.  on  the  receipt  of  the  letter,  executed  the  re- 
lease, and  returned  it  to  D.  in  a  blank  envelope.  D.  produced  the 
release  in  court ;  B.  was  admitted  as  a  witness,  and  proved  the 
notice ;  and  the  plaintiff  had  a  recovery.  C.  never  authorized  B. 
to  commence  a  suit  on  the  bill,  or  to  employ  counselfor  him;  and 
never  had  any  other  communication  with  D.  in  relation  to  such 
suit  than  the  one  above  stated.  D.,  understanding  that  the  suit 
was  for  C.'s  benefit,  made  the  charges  for  his  services  therein  to 

C.  In  an  action  of  book  debt,  brought  by  D.  against  C,  to  reco- 
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ver  such  charges,  it  was  held,  that  the  defendant,  under  these  cir- 
cumstances, was  not  liable^ 

Qtkere,  Whether  the  only  question  in  such  case,  be  not  one  of 
y<u^,  viz.  whether  C.  in  point  of  fact  ratified  the  conduct  of  B.  in 
prosecuting  the  suit  against  A.  in  C.'s  name,  and  in  employing  D. 
as  counsel  for  this  purpose.    Setley  v.  Norths  16  Day  02. 

2.  (General  and  special — Revoeatum.)  Where  a  general  power  is 
confided  to  an  agent,  a  party  contracting  with  him  wiU  not  be 
bound  by  any  limitation  which  the  principal  may  affix,  at  the  time 
or  afterwards,  by  distinct  special  instructions,  unless  knowledge 
of  them  be  brought  home  to  him.  So,  where  a  power  of  attorney 
has  been  revoked,  the  rights  of  one  who  has  contracted  with  the 
agent,  in  ignorance  of  the  revocalion,  will  not  be  affected  thereby. 
Bergerci  and  another  t.  Farieh^  9  Robinson  946. 

8.  (Sales  by  on  credit.)  A  commission  merchant  who  sells  produce 
consigned  to  him,  on  a  credit,  and  afterwards  extends  that  credit 
without  the  assent  of  his  principal,  is  responsible  for  the  loss  which 
may  be  occasioned  thereby.  Hairston  et  ol.  v.  Medley^  1  Grat- 
tan  96. 

4.  (Special  power  must  he  pursued,)  Nine  persons  unite  in  a  power, 
authorizing  their  attorney  to  indorse  their  names  jointly  on  all 
bills,  notes  or  drafts  drawn  by  J.  B.  S.  to  be  discounted  at  certain 
specified  banks,  for  the  accommodation  of  J.  B.  S.  J.  B.  S.  drew 
a  billy  payable  to  the  order  of  one  of  the  principals  in  the  power, 
upon  which  the  attorney  indorsed  the  names  of  all  his  principals ; 
and  then  the  note  was  discounted  at  one  of  the  specified  banks,  for 
the  accommodation  of  J.  B.  S.  The  bill  having  been  protested  (or 
non-payment,  the  bank  brought  an  action  against  the  indorsers. 
Held,  the  bill  being  made  payable  to  one  of  the  principals  in  the 
power,  the  indorsement  by  the  attorney  was  not  such  a  joint  in- 
dorsement as  was  authorized  by  the  power.  Bank  of  the  United 
States  V.  Beime  et  aL^  ib.  539. 

ASSUMPSIT.  (When  there  has  been  a  mistake  in  a  settlement.) 
An  action  of  general  indebitatus  assumpsit  will  lie,  afier  a  settle- 
ment of  accounts  between  the  parties,  to  recover  for  an  item  of 
indebtedness  omitted  by  mistake  in  such  settlement.  Sage  v. 
Hawletfy  16  Day  106. 

BAILMENT.   (Common  carriers — Liability  under  notice.)  Where 
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a  notice,  published  by  defendaDts,  who  were  ship  owners,  that 
they  would  not  be  responsible  for  any  jewelry  shipped  in  their  yes« 
sels  unless  the  value  be  disclosed,  is  brought  home  to  the  plaintiff, 
the  owners  will  not  be  responsible  where  the  nature  and  value  of 
the  articles  were  not  disclosed,  and  they  were  shipped  in  a  man- 
ner calculated  and  intended  to  conceal  their  real  character.  The 
mere  publication  of  a  notice*  in  one  or  more  newspapers,  no  mat- 
ter for  how  long  a  time,  of  an  intention  not  to  be  responsible  for 
particular  articles  unless  their  contents  and  value  be  disclosed,  is 
not  enough  to  release  the  carrier  from  responsibility ;  the  notice 
must  be  brought  home  to  the  shipper.  But  if  the  principal  had 
notice,  the  ignorance  of  his  clerk,  or  agent  who  actually  shipped 
the  goods,  is  no  excuse;  and  so  if  the  agent  had  notice,  but  the 
principal  had  none,  the  carrier  wilt  be  released.  Where  there  is 
no  notice,  nor  rule  adopted,  the  better  opinion  seems  to  be,  that 
the  party  who  sends  the  goods  is  not  bound  to  disclose  their  value, 
unless  he  is  asked ;  but  the  carrier  has  the  right  to  inquire  and  to 
have  a  true  answer;  and  if  he  is  deceived  and  a  false  answer  given, 
he  will  not  be  responsible.  If  he  make  no  inquiry,  and  no  aiti- 
fice  is  used  to  mislead  him,  he  will  bo  responsible  for  any  loss, 
however  great  the  value  of  the  articles.  Baldwin  v.  Collina  9 
Robinson  468. 

BANKRUPTCY.  (Exemption  of  articles  allowed  to  bankrupt 
under  the  act  of  congress*)  Where  an  assignee  in  bankruptcy 
had  designated  and  set  apart  for  the  bankrupt  under  the  8d  section 
of  the  late  bankrupt  act,  certain  tin  machines,  which  were  imple- 
ments of  the  bankrupt's  trade,  and  exempt  from  execution ;  it  was 
held,  that  a  sale  of  such  machines  at  the  post,  on  execution,  pre- 
vious to  the  decree  in  bankruptcy,  did  not  divest  the  bankrupt  of 
his  title,  or  vest  any  title  in  the  purchaser.  Williams  v.  Miller^ 
16  Day  144. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  {Blank 
indorsement — Diligence  in  case  of  a  note  payable  on  demand.) 
In  the  case  of  a  blank  indorsement  of  n  promissory  note,  whether 
negotiable  or  not,  whether  indorsed  by  the  payee  or  a  third  person, 
the  law  declares  the  contract;  and  generally,  the  blank  need  not 
be  filled  up,  before  or  on  the  trial. 

But  where  the  object  of  the  plaintiff,  in  a  suit  against  the  in- 
TOL.  YI.  35 
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doner,  if  to  abaodoo  the  cootnct  implied  by  law,  and  to  fix  a  liabi* 
Uty,  by  the  proof  of  a  apecial  cootrad,  diflerent  from  that  Implied 
by  law,  it  ia  the  duty  of  the  plaiotiff,  if  required,  to  fill  up  the  in- 
doraement,  before  trial|  with  the  contract  upon  which  he  intenda 
loreiy. 

The  priwia  facie  import  of  a  blank  indorsement  of  a  note  not 
negotiable,  payable  on  time,  is  an  engagement,  by  the  indorser, 
that  the  note  is  due  and  pa3rable  according  to  its  tenor;  that  the 
maker  shall  be  of  ability  to  pay  it,  when  due;  and  that  it  is  col- 
lectable, by  the  use  of  due  diligence. 

The  same  general  doctrine  is  applicable  to  the  indorsement  of 
a  note  payable  on  demand;  though  the  conduct  requbite  to  con- 
stitute due  diligence,  in  the  two  cases,  may  be  diflerent. 
^  ThoQgh  the  law  requires  the  use  of  due  diligence,  in  the  holder 
c^a  note  payable  on  demand,  in  order  to  subject  the  indorser;  yet 
ft  does  not  prescribe  any  certain  rule  of  conduct  for  this  purpose, 
but  leaves  the  question  of  due  diligence  to  depend  upon  the  cir- 
cumstances of  the  case.     CakU  y.  Caniee^  ib.  223. 

2.  {hutarstmenL)  Where  a  promissory  note,  payable  to  A.  or  order, 
sixty  days  after  date,  was  indorsed  by  him,  with  intent  to  nego- 
tiate it,  in  the  partnership  name  of  A.  d&  Co.,  which  partnership, 
consisting  of  A.  and  B.,  was  then  subsisting;  it  was  held,  that 
such  indorsement  operated  to  transler  the  legal  title  to  the  indorsee. 
Finch  V.  De  Foreti,  ib.  445. 

d.  (Sawu.)  The  title  in  the  original  payee  is  immediate — but  one 
taking  by  assignment,  takes  a  derivatire  title  not  acknowledged 
at  common  law — he  takes  by  the  law  merchant,  by  a  writing 
called  an  indarsemeni. 

Bills  drawn  in  favour  of  one,  or  bearer,  are  assigned  by  delivery 
and  are  not  payable  to  order,  but  to  the  bearer:  and  are  only 
transferable  by  delivery,  either  actual  or  constructive. 

Where  an  indorsement  is  necessary,  no  particular  form  of 
words  is  required  to  pass  the  title — ^nor  is  it  necessary  that  the 
writing  should  be  on  the  back,  as  the  word  imports;  it  may  be  on 
the  face,  or  even  upon  a  separate  piece  of  paper  annexed  to  the 
bill. 

A  deed  of  assignment  made  by  a  corporation,  whereby  it  as- 
signed, transferred  and  made  over  all  its  estate,  real  and  personal. 
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choses  in  action  and  assets,  does  not  transfer  the  legal  interest  in 
a  bill  of  exchange,  so  as  to  enable  the  assignee  to  sue  in  his  own 
name. 

The  word  "order"  in  a  bill  of  exchange  has  a  positive,  fixed 
meaning,  and  means  an  order  indorsed  on  or  accompanying  the 
bill — and  means  nothing  else.  Buckner  ei  al,  v.  Real  EUaie 
Bank,  5  Pike  536. 

4.  (Notice  to  indorser — Nearest  post-office,)  The  rule  that  notice  of 
protest  of  a  bill  or  note  must  be  sent  to  the  post-office  nearest  to 
the  residence  of  the  party  intended  to  be  charged,  is  a  general 
one,  but  not  of  universal  application.  The  rule  is  founded  on  the 
presumption  that  the  indorser  will  receive  notice  earlier,  if  direct- 
ed to  the  post-oflice  nearest  to  his  residence:  but  this  presumption 
ceases  where  the  difference  in  the  distance  of  the  two  offices  is 
but  small,  and  it  is  shown  that  the  party  is  in  the  habit  of  receiv- 
ing his  letters  and  papers  at  the  office  which  is  the  little  more 
distant.  *  The  New  Orleans  4*  Carrolton  Railroad  Company  r. 
Robert,  9  Robinson  130. 

6.  (iSiame.)  A  notice  of  protest  directed  to  a  party  at  the  post-office 
from  which  he  receives  his  letters,  being  the  nearest  to  his  resi- 
dence, and  deposited  there,  is  insufficient  under  the  second  section 
of  the  act  of  13lh  March,  1827.  The  notice  must,  in  addition,  be 
addressed  to  him  at  his  domicil,  or  usual  place  of  residence. 

Under  the  general  commercial  law  prevalent  in  most  of  the 
states,  the  post-office  is  to  be  used  as  a  means  of  conveyance,  not 
as  a  place  of  deposit  for  notices  of  protest ;  and  a  notice  directed 
to  a  party  at  the  nearest  post-office,  and  the  one  from  which  he 
receives  his  letters,  and  deposited  there,  would,  under  its  provi- 
sions, be  insufficient.     Harris  v.  Alexander ,  ib.  151. 

6.  {Same,)  The  omission  of  the  names  of  the  drawees  of  a  bill,  it 
the*  description  of  the  draft  in  the  notice  of  protest  to  an  indorser. 
is  unimportant,  where  the  date,  amount,  and  names  of  the  drawer 
and  payee,  are  mentioned.  Per  curiam:  The  law  has  not  point- 
ed out,  or  required  any  particular  form  of  notice;  it  is  sufficient 
if  the  party  to  whom  it  is  sent,  is  enabled  to  ascertain  therefrom 
the  nature,  and  extent  of  the  obligation,  which  has  become  the 
subject  of  the  protest.     Mainer  v.  Spurlock,  ib.  161. 

7.  (Recovery  by  payee  on  note  with  subsequent  indorsements.)  Wherr 
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tha  payee  of  mVOl  of  exchange  or  promissory  Dote,  haTing  in-    . 
dorsed  it  in  Uank,  again  becomes  the  holder,  he  may  recover  oq  it, 
though  there  be  subeequeot  indorsemeats  io  full  upon  it,  without 
showing  any  ifceipt  or  indorsement  back  to  him,  from  any  of  the  , 
indorsers,  whose  names  he  may  strike  oat,  or  not,  as  he  pleases. 
Hehrard  ▼.  BoUmAagen^  ib.  155. 

8.  (Aee&mmodaHom  indorsen  siteceuively liable.)  Indorsements  upon 
negotiable  paper,  made  for  the  accommodation  of  the  drawer,  im- 
port, not  a  joint,  bat  a  several  and  successive  liability;  each  in- 
dorser  being  responsible  to  all  who  succeed  him*  Bank  of  Umied 
8iai€$  ▼.  Beime,  1  Grattan  234. 

9.  (Pka  that  plainiif  hat  no  properip  in  UU.)  It  is  a  good  plea  in 
bar,  puis  darrein  anUinuaHee^  in  a  suit  on  a  bill,  that  the  instro- 
ment  has  been,  since  the  commencement  of  the  suit,  assigned, 
transferred,  made  over,  and  delivered  to  a  third  person  by  the 
plaintiff,  for  value  received;  with  a  traverse  that  the  plaintiff  has 
any  right  or  title  to  the  bill.  Gray  v.  Tie  Real  EsUOe  Bank^ 
5  Pike  98. 

10.  (AUeratian  of.)  A  promissory  note,  payable  two  years  after  date, 
is  delivered  by  the  makers  to  the  payee— a  blank  is  left  for  the 
date;  after  the  delivery,  the  blank  is  filled  by  the  holder  with  a 
day  prior  to  the  delivery,  without  the  knowledge  or  consent  of  the 
makers.  It  seems  such  note  is  void- 
It  is  immaterial  who  makes  such  an  alteration,  the  note  ceases 

to  be  the  same  obligation.  The  changing,  erasing,  or  insertion 
of  a  date,  is  followed  by  the  same  consequences. 

Any  alteration  of  any  instrument  in  a  nAiterial  part,  avoids  it; 
and  this  rule  is  founded  in  good  policy,  and  protects  such  instru- 
ments from  violation. 

If,  when  delivered,  the  note  was  perfect,  an  alteration  would  be 
as  much  effected  by  inserting  a  date,  as  by  changing  k. 

Date  is  not  necessary  to  the  validity  of  a  note— date  is  com- 
puted from  the  delivery. 

Date  is  prima  facie  evidence  of  the  making  on  the  day  of  the 
date.  Any 'alteration  of  an  instrument  in  a  material  point,  whether 
for  the  benefit  of  the  payor  or  not,  without  his  consent,  vitiates  it. 

Where  the  date  has  no  reference  to  the  time  of  performance,  it 
is  of  no  consequence;  and  so  if  inserted  to  declare  the  real  inten- 
tion of  the  parties;  or,  if  inserted  at  the  time  of  actual  delivery. 
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remedy  to  correct  or  alter  a  decree  either  for  error  apparent,  or  by 
reason  of  the  discoTcry  of  new  and  relevant  niatter  aAer  the  decree 
has  passed.  An  original  bill  is  never  proper  to  be  resorted  to,  ex- 
cept where  the  decree  is  to  be  impeached  on  the  ground  of  fraud. 
PiitJbi^  V.  Jay,  It  Gill  dc  Johnson  69. 
COLLISION.  {Negligence  of  plairUifto  excuse  defendant  musi 
have  oceoiioned  ike  accident.)  It  is  a  principle  of  law,  that  while 
a  party,  on  the  one  hand,  shall  not  recover  damages  for  an  injury 
which  he  has  brought  upon  himself,  neither  shall  he,  on  the  other 
band,  be  permitted  to  shield  himself  from  an  injury  which  he  has 
done,  because  the  party  injured  was  in  the  wrong,  unless  such 
wrong  contributed  to  produce  the  injury ;  and  even  then,  it  would 
seem,  that  the  party  setting  up  such  defence,  is  bound  to  use  com- 
mon and  ordinary  caution  to  be  in  the  right. 

Therefore,  where  the  claim  of  the  defendant,  in  an  action  (or  an 
injury  to  the  plaintiiTs  steam-boat,  was,  that  the  injury  complained 
of  was  occasioned  by  the  neglect  of  the  officers  and  crew  of  such 
boat  to  keep  up  lights,  according  to  the  statute ;  and  the  court  charged 
the  jury,  that  if  such  officers  and  crew  were  guilty  of  negligence, 
either  in  respect  to  said  lights,  or  otherwise,  to  such  a  degree  as 
essentially  to  contribute  to  the  injury  complained  of,  the  plaintiff 
could  not  recover ;  after  a  verdict  for  the  plaintifi^  it  was  held,  that 
the  charge  was  unexceptionable. 

Where  the  court  charged  the  jury,  in  such  action,  that  if  the 
plaintiff  was  entitled  to  recover  at  all,  he  was  entitled  to  recover,  as 
damages,  a  reasonable  sum  for  the  damage  which  the  boat  had 
sustained,  by  the  conduct  complained  of,  and  a  reasonable  sum  for 
her  detention  while  she  was  undergoing  repairs ;  it  was  held,  that 
the  charge,  in  this  respect,  was  correct.  New  Haven  8team»Boat 
and  Transpariatian  Company  v.  Tanderhilt^  16  Day  421. 
CONFLICT  OF  LAWS.  {Dittribution  of  intettate  personal  pro* 
perty — Efect  of  decree  of  a  surrogate's  court  of  another  state.) 
The  dbtribution  of  intestate  personal  property,  is  to  be  governed 
by  the  laws  of  that  country  where  the  deceased  had  his  domicil,  at 
the  time  of  his  death. 

But  the  question  who  is  clothed  with  authority  to  administer  th^ 
assets  of  a  deceased  person,  must  be  decided  by  the  tribunal  having 
jurisdiction  of  the  subject,  where  such  assets  are  situated. 
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The  filling  up  of  a  blank  date  in  a  promissory  note  by  the  bolder 
to  whom  it  had  been  delivered,  is  an  alteration. 

Where  a  man  indorses  a  note,  with  blanks  for  date  and  amount, 
and  intrusts  to  the  maker,  he  gives  him  a  letter  of  credit,  for  an 
indefinite  sum;  and,  by  implication,  constitutes  the  maker  his  agent 
to  fill  the  blanks. 

While  the  note  is  incomplete,  it  is  not  the  obligation  of  the  par- 
ties, and  any  alteration,  effected  by  the  person  intrusted  with  it, 
is  presumed  to  be  by  consent  of  the  others;  but  when  delivered, 
and  has  become  an  available  security,  the  implied  authority  ceases 
and  an  authority,  in  fact^  is  necessary.  Inglish  ei  al.  v.  Bre* 
nema/iy  ib.  877. 
11.  {Payable  in  bank  notes.)  A  drad  payable  "  in  Arkansas  money  of 
the  Fayetteville  Branch''  cannot  be  made  the  basis  of  an  action 
against  the  acceptor  thereof. 

Such  an  instrument  was  neither  a  bill  of  exchange,  nor  assign- 
able, at  common  law. 

Bills  of  exchange  derived  their  negotiable  quality,  from  the 
established  usnge,  and  principles  of  the  mercantile  law — and  were 
only  negotiable,  when  for  the  direct  payment  of  money. 

Bank  notes,  for  ninny  purposes,  are  equivalent  to  money,  but  a 
bill,  or  note  payable  in  them,  is  not  a  bill  of  exchange  at  common 
law,  nor  a  promissory  note  within  3  and  4  Anne — and  hence  not 
assignable.  Hawkins  v.  WalkinSt  ib.  481. 
CHANCiiRY.  {Difendant  not  compelled  to  discover  what  would 
subject  him  to  a  penalty,)  By  the  well  established  rule  of  equity, 
a  defendant  is  not  bound  to  disclose  or  answer  matters,  which  will 
expose  him  to  pains,  penalties  or  punishment,  or  to  a  criminal  pro- 
secution ;  and  it  ia  not  necessary  it  should  be  made  appear  that  the 
defendant  will  be  certainly  exposed  to  peril  by  making  the  discovery 
sought;  but  it  is  ej^ou^h  if  it  appear  that  by  answering  the  inter- 
rogatories of  the  bill  lie  will  thereby  be  probably  subjected  to  danger. 

If  the  objection  appears  u|)on  the  face  of  the  bill,  the  defendant 
may  demur.  If  it  dt)es  not  thus  appear,  he  must  claim  his  pro- 
tection by  plea  or  answer,  the  averments  of  which,  if  traversed  by 
replication,  must  be  proved.  Northwestern  bank  v.  Nelson^  1 
G  rattan  108. 
2.  {Practice — BUI  of  reoicw.)    A  bill  of  review  is  the  appropriate 

35* 
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The  decision  of  a  court  of  competent  jurisdiction,  is  conclusive 
upon  the  parties,  as  to  the  title  ctaimed  under  it,  and  as  to  the  facts 
directly  put  in  issue  and  determined;  so  that  such  title  or  facts 
cannot  be  again  contested,  between  The  same  parties,  in  the  same 
court,  or  any  other.  And  where  the  court  has  a  peculiar  and 
exclusive  jurisdiction,  its  decree  is  binding  upon  the  judgment  of 
any  other  court,  in  which  the  'same  subject  comes  immediately  into 
controversy. 

These  principles  are  applicable  to  the  sentences  of  foreign  courts, 
and  especially  to  the  decisions  in  the  several  states  of  this  Union, 
which,  by  the  constitution,  are  to  have  the  same  effect  in  other 
states  as  in  the  state  where  they  were  made. 

Where  the  deceased,  though  born  and  educated  in  this  state,  had, 
A>r  a  long  time,  made  the  city  of  New  York  his  place  of  business ; 
had  placed  most  of  his  property  there ;  had  there  left  the  evidence 
of  his  debts;  and  there  his  debtors  resided;  the  surrogate  of  the  city 
of  New  York,  to  whose  jurisdiction  the  subject  appertained,  ader  a 
full  hearing  of  the  parties,  granted  administration  to  A.,  an  inhabi- 
tant of  this  state,  who  took  possession  of  the  assets  of  the  deceased, 
and  removed  them  to  his  residence  here;  aAer  which,  B.,  one  of  the 
parties  before  the  surrogate's  court,  took  out  administration  on  the 
same  estate  from  the  court  of  probate  here,  and  then  brought  trover 
against  A.,  for  the  chattels  of  the  deceased  in  his  hands;  it  was 
held,  that  the  decree  of  the  surrogate's  court  afforded  A.  a  complete 
protection,  and  consequently,  the  action  was  not  sustainable.  HoU 
comb  V.  PhelpSi  ib,  127. 

2.  (Personal  property  hat  no  other  situs  than  the  owner's  dqmiciL) 
As  a  general  rule  personal  property  has  properly  no  other  situs 
than  the  domicil  of  the  owner,  and  its  disposition  or  transmission, 
by  contract,  or  inheritance,  depends  upon  the  law  of  the  owner's 
domicil,  saving  the  rights  acquired  by  creditors  by  attachment,  or 
otherwise,  before  delivery  or  notice.  This  is  especially  true  of  debts 
which  follow  the  person  of  the  owner  or  creditor.  Packwood  v. 
Paekwoody  9  Robinson  438. 

CONSTITUTION.  {Compensation  for  ir^'uries  under  charier  of 
corporation.)  Where  the  water  of  the  Farmington  river  was  ob- 
structed in  its  passage  to  the  plaintiff's  factory,  and  diverted  there- 
from, so  as  to  produce  a  substantial  injury  to  him,  by  the  works  of 
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The  New  Haven  and  Northampton  company,  of  which  no  survey 
or  appraisal  under  the  charter  had  been  had,  and*  for  which  no 
damages  had  been  assessed,  and  no  compensation  made ;  it  was 
held,  that  the  plaintiff  was  entitled  to  redress  in  an  action  on  the 
case,  ahhough  the  dams  producing  such  injury  were  erected,  with 
the  approbation  of  the  commissioners,  before  the  plaintiff  had  any 
interest  in  the  property  to  which  the  injury  was  done,  and  had  not 
since  been  raised. 

By  the  charter  of  this  company,  the  commissioners  nay  assess 
the  damages  done  to  individuals ;  but  where  no  steps  are  taken  to 
present  the  case  before  them,  in  the  proper  manner,  the  parties  are 
left  in  the  same  situation  as  if  no  such  authority  was  given ;  and 
the  rights  of  one  party  and  the  liability  of  the  oth^  are  the  same 
as  at  common  law.  Denslow  v.  Tkt  New  Haven  and  Narihamp* 
ton  Company^  16  Day  98. 
2*  (Power  of  tkt  legislature  over  the  property  of  wamcipaX  cor* 
poraiione.)  The  ferry  between  the  towns  of  Hartford  and  East* 
Hartford  was  a  franchise  belonging  to  the  ancient  town,  before  its 
division  in  1783,  subject  to  the  same  legislative  supervision  and 
control  as  other  ferries  in  this  state. 

Upon  the  division  of  such  ancient  town,  no  part  of  the  franchise 
passed  to  the  new  town,  except  by  virtue  of  a  legislative  provision 
to  that  eflect;  it  being  settled,  that  when  a  part  of  the  inhabitants 
and  territory  of  an  older  town  are  erected  into  a  new  corporation, 
the  old  town  retains  all  the  property,  rights  and  privileges  previously 
belonging  to  it,  and  is  subject  to  all  its  previous  duties  and  liabilities, 
at  le^  as  it  regards  property,  which  has  no  fixed  location  in  the 
new  corporation. 

This  franchise  was  corporate  property  strictly,  in  contradistinc- 
tion to  property  belonging  to  the  individuals  residing  within  the 
limits  of  the  corporation. 

Upon  the  division  of  a  town,  it-is  a  right  of  the  legislature,  which 
has  been  oQen  exercised  and  never  questioned,  to  divide  the  cor- 
porate property  and  corporate  burdens,  according  to  its  sen^e  of 
justice  and  Tts  pleasure.  The  Hartford  Bridge  Co.  v.  East- 
Hartford,  lb.  149. 
3.  (Same.)  The  proviso  in  (he  5th  section  of  the  act  of  1835,  c.  395, 
<^ihat  if  the  said  Bahimore  and  Ohio  Rail-Road  Company  shall  not 
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locate  the  said  road  in  the  manner  provided  for  in  this  act,  then  and 
in  that  case  they  shall  forfeit  one  million  of  dollars  to  the  state  of 
Maryland,  for  the  use  of  Washington  county,''  though  assented  to 
by  the  company,  does  not  constitute  a  case  of  contract,  but  a  case 
of  penalty,  subject  as  to  its  enforcement  to  the  will  and  pleasure  of 
the  legislature. 

It  is  a  rule  in  the  exposition  of  statutes,  that  the  will  of  the  legis- 
lature is  to  be  regarded,  and  carried  into  eflect,  so  far  as  they  keep 
within  the  limits  prescribed  to  them  by  the  constitution  or  funda- 
mental law. 

In  ascertaining  such  will  or  intention,  the  rule  is,  that  if  divers 
suitutes  relate  to  the  same  thing,  they  ought  to  be  all  taken  into 
consideration  in  construing  one  of  them. 

It  is  a  rule  in  the  construction  of  statutes,  that  all  which  relate 
to  the  same  subject,  notwithstanding  some  of  them  may  be  expired, 
or  are  not  referred  to,  must  be  taken  to  be  one  system,  and  con* 
strued  consistently. 

The  words  of  a  statute  are  to  be  taken  in  their  natural  and  or- 
dinary signification  and  import ;  and  if  technical  words  are  used, 
they  are  to  be  taken  in  a  technical  sense. 

The  term  forfeit,  in  common  parlance,  strongly  implies  penalty. 
It  is  not  the  language  of  convention  or  contract,  but  is  mandatory 
in  its  character.  State  of  Maryland  v.  The  Baltimore  and  Ohio 
Rail-Road  Company ^  12  Gill  &  Johnson  399. 
[.  (Construction  of  power  reserved  by  legislature  to  alter  charter,) 
The  general  assembly,  in  1808,  incorporated  a  bridge  company, 
with  authority  to  collect  tolls,  and,  in  the  act  of  incorporation,  pre- 
scribed the  manner  in  which  the  bridge  and  causeway  should  be 
constructed,  and  required  other  expenses  to  be  incurred ;  and  then 
it  provided,  that  whenever  the  tolls  should  reimburse  to  the  com- 
pany the  sums  advanced  by  them  in  building  the  bridge  and  the 
other  expenses  referred  to,  with  an  interest  of  twelve  per  cent*  per 
annum  thereon,  the  bridge  and  causeway,  and  rate  of  toll,  should 
be  subject  to  such  regulations  and  orders  as  the  general  assembly 
should  think  proper  to  make.  AAer  some  other  provisions,  not 
material  here,  it  was  provided,  that  the  grant  might  receive  such 
alterations  from  time  to  time,  by  the  general  assembly,  as  expe- 
rience should  evince  to  be  necessary  or  expedient.    The  charter. 
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with  theie  pfovisfaxw,  was  accepted  by  the  company;  and  the  ex- 
peoaet  thereby  leqoired  were  incurred,  the  works  completedy  and 
the  brid^  and  causeway  approved  by  the  comtntssioners.  The  first 
bridge  baring  been  carried  away  by  a  flood,  in  1818,  the  general 
assembly,  by  an  act  passed  in  May  of  that  year,  made  provision 
for  the  erection  of  a  new  bridge  and  causeway,  and  directed  suita- 
ble and  necessary  alterations  to  be  made  in  the  construction  thereof, 
which  alterations  were  such  as,  when  made,  to  supersede  the  ne- 
cessity of  the  ferry ;  and  to  carry  out  fairly  the  provisions  of  the 
original  charter,  and  to  provide  an  indemnity  for,  and  reimburse- 
ment of,  the  increased  expenditures  imposed  by  the  prescribed 
alterations,  it  was  provided,  that  the  ferry  should  be  discontinued* 
To  this  act  was  annexed  a  proviso,  that  it  might,  at  any  time  there- 
after, be  altered,  amended  or  repealed,  by  the  general  assembly,  in 
the  same  manner,  as  the  original  act  incorporating  said  bridge 
compcmy.  On  a  bill  in  chancery,  brought  by  the  bridge  company, 
against  East-Hartford,  for  an  iojuoction  restraining  the  defendants 
from  the  farther  use  of  the  ferry,  it  was  held,  1.  that  the  act  of  1818 
was  a  contract  between  the  state  and  the  corporation,  not  only 
granting  privileges,  but  imposing  burdens,  and  requiring  continuing 
duties  attended  with  expense;  2.  that  the  corporation  having  accept- 
ed the  charter  and  complied  with  its  requirements,  the  rights  and 
duties  of  both  parties  became  fixed  and  vested,  and  the  legislature 
had  no  constitutional  power  to  impair  this  contract,  without  the 
assent  of  the  corporation,  unless  by  virtue  of  an  authority  for  that 
purpose,  reserved  in  the  charter  itself,  3.  that  the  charter  ought  to 
be  so  construed  as  to  carry  out  the  great  objects  intended  by  it, 
which  were,  first,  to  make  a  great  and  necessary  public  improve- 
ment, at  great  expense,  and  secondly,  to  reimburse  those  who 
should  venture  their  money  in  the  undertaking;  4.  that  the  charter 
constituted  a  public  pledge,  that  until  the  expenses  of  the  corporation, 
with  the  stipulated  interest,  should  be  reimbursed,  the  general 
assembly  would  not  make  any  regulations  or  orders  materially 
afiecting  the  prescribed  revenues  of  the  corporation ;  5.  that  the 
subsequent  reservation  of  power  in  the  same  section  of  the  charter, 
is  not  to  be  construed  so  as  to  defeat  the  declared  purpose  of  the 
general  assembly,  to  preserve  the  granted  privileges  of  the  cor- 
poration inviolate  until  after  it  should  be  fully  compensated  for  its 
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disbursements ;  but  it  was  to  such  alterations  in  the  prescribed 
structure  of  the  bridge  and  causeway,  and  perhaps  in  the  mode  of 
supervision  and  management,  as  experience  should  evince  to  be 
necessary  or  expedient,  that  the  legislature,  in  this  clause,  had 
reference ;  6.  that  the  acts  of  1836  and  1842,  purporting  to  revive 
the  ferry,  without  reference  to  the  reimbursement  of  the  corporation, 
and  before  it  had  been  made,  were  repugnant  to  the  constitution  of 
the  United  States,  as  impairing  the  obligation  of  the  contract,  and 
were  therefore  void ;  7.  that  the  defendants  having  invaded  the 
franchise  of  the  plaintiffs,  and  continuing  such  invasion,  the  relief 
sought  by  the  bill  ought  to  be  granted.  [One  judge  dissenting.] 
The  Hartford  Bridge  Company  v.  Eatt-Hartford,  16  Day  149. 

5.  (Power  of  the  states  to  regulate  wharves  ^c.)  The  ordinances  of  the 
council  of  the  second  municipality  of  New  Orleans,  of  the  28d  and 
80th  June,  1842,  imposing  a  wharfage  charge  on  all  packages 
landed  in  or  shipped  from  the  limits  of  the  municipality,  do  not 
conflict  with  the  provisions  of  the  constitution  of  the  United  States 
which  give  congress  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,  and  with  the  Indian  tribes, 
and  declare  that  no  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  state,  and  that  no  state  shall,  without  the  consent  of  con- 
gress, lay  any  imposts  or  duties  on  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws. 

The  constitution  of  the  United  States  never  intended  to  give  con- 
gress authority  to  interfere  with  the  laws  of  the  states,  in  relation 
to  the  ordinary  facilities  afibrded  to  commerce  in  the  shape  of 
wharves  and  other  instruments  or  means  of  trade,  and  in  the  pre- 
servation of  harbours  and  the  keeping  open  of  rivers* 

An  impost^  tax^  or  duty^  is  an  exaction  to  fill  the  public  cofiers, 
for  the  payment  of  the  debts,  and  the  promotion  of  the  general 
welfare  of  the  country.  A  retribution  provided  to  defray  the  ex- 
pense of  constructing  bridges  or  causeways,  or  removing  obstruc- 
tions, in  a  water  course,  to  be  paid  by  those  only  who  enjoy  the 
advantages  resulting  from  such  expense,  is  neither  an  impost,  tax, 
nor  duty.  Worlesley  v.  The  Second  Municipality^  9  Robinson 
324. 

6.  (General  power  of  state  legislature,)  The  legislature  of  this  state, 
unlike  the  congress  of  the  United  States  which  can  do  nothing 
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which  the  federal  oonttitQtioo  does  not  authorize,  may  exercise  any 
power  not  prohibited  by  the  state  constitation.  Batani  v.  Cawip» 
beU,  ib.  411. 
7.  (Rigki  offrivaie  prppertf.)  It  is  a  priQciple  of  natural  justice 
as  well  as  constitutional  law,  that  no  one  can  be  lawfully  deprived 
of  his  property  without  his  consent,  or  having  compensation  allowed 
him  by  due  course  of  law. 

The  legislature  possesses  no  power  to  divest  legal  or  equitable 
rights  previously  vested. 

The  legal  or  equitable  estate  of  a  person  who  procures  a  building 
to  be  erected  on  premises  in  his  possession,  may  be  charged  with 
the  mechanics'  lien,  if  that  does  not  interfere  with  other  paramount 
interests  or  duties. 

The  vested  rights  of  third  persons,  who  are  neither  parties  nor 
privies  to  the  contract  between  him  and  the  mechanics,  cannot  be 
prejudiced  by  their  agreement. 

Mechanics,  like  other  persons  who  contract,  are  bound  to  ascer- 
tain for  themselves  the  nature  of  the  interest  they  acquire.  Brown 
V.  Morison  4*  SMivan,  5  Pike  217. 
S.  (Power  cf  legi$UUvre  over  remedies.)  The  legislature  possesses 
no  power  to  cut  off  all  remedy  on  demands  against  estates  of  de- 
ceased persons,  nor  so  to  clog  the  assertion  of  a  right,  as  to  render 
it  inoperative  or  valueless. 

To  draw  the  line  between  the  legislative  and  judicial  departments 
of  government,  arising  upon  the  questions  of  the  remedy  and  right 
of  contract,  is  difficult,  and  no  universal  rule  on  that  subject  has 
ever  yet  been  established. 

When  a  party  has  a  legal  right,  he  is  entitled  to  a  legal  remedy 
to  enforce  it. 

It  is  the  obligations  of  the  law,  compelling  men  to  perform  their 
duties  or  punishing  them  for  their  violation,  which  secures  protec- 
tion to  life,  liberty  and  property. 

Physical  inability,  or  mental  infirmity,  cannot  destroy  the  legal 
obligation  of  contracts.  Riggs  v.  Martin^  ib.  506. 
)ONTRACT.  (Agreement  to  forbear  is  by  legal  construction  for 
a  reasonable  time.)  A.  guarantied  the  payment  of  an  over-due 
promissory  note,  given  by  B.  to  C,  by  an  indorsement  thereon  in 
these  words :  **I  guaranty  the  payment  of  this  note  twelve  months 
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from  this  time."  C.  brought  an  action  on  this  guaranty  against 
A.y  alleging  the  consideration  to  be  a  promise  of  forbearance,  by 
C.  to  B.,  as  stated  in  one  count,  for  twelve  months,  and  in  another 
count,  for  a  reasonable  time,  thereafter ;  and  ofiered,  in  connexion 
with  the  note  and  guaranty,  testimony  to  prove,  that  C.  agreed  to 
forbear  for  some  time,  and  that  such  forbearance  was  the  consi- 
deration of  A.'s  guaranty,  but  that  there  was  no  agreement  to  wait 
any  specified  time.  Held,  that  the  legal  construction  of  such 
agreement  was,  that  the  forbearance  should  be  for  a  reasonable 
time,  and  that  the  latter  count  was,  therefore,  supported  by  the 
evidence.^    Elton  v.  Johnson^  16  Day  258. 

2.  (Of  indemnity  against  trespass*)  Where  it  was  agreed  between 
A.  and  B.,  that  if  C.  would  enter  upon  the  land  of  D.  and  fish  in 
D.'s  mill-pond,  and  C.  should  be  prosecuted  therefor  by  D.,  B. 
would  pay  A.  one-half  of  the  amount  which  D.  should  recover, 
and  one-half  of  the  expenses  of  defending  the  suit ;  C.  did  the  acts 
specified ;  and  D.  sued  him  in  trespass  therefor,  and  recovered 
judgment,  the  amount  of  which  was  paid  by  A.,  together  with  the 
expenses  of  defending  the  suit ;  in  an  action  brought  by  A.  against 
B.,  for  one-half  of  such  disbursements,  it  was  held,  1.  that  the 
undertaking  of  B.  was  an  original  one,  and  not  .within  the  statute 
of  frauds  and  perjuries ;  2.  that  it  was  not  invalid,  as  being  made 
in  consideration  of  the  commission  of  an  illegal  act,  the  object  of 
the  parties  being,  not  to  commit  a  trespass,  but  to  vindicate  a 
claim  of  right ;  3.  that  notice  to  B.  of  the  judgment  against  C  and 
of  A.'s  disbursements,  was  not  necessary.  Marcy  v.  Crawford^ 
ib.  549. 

3.  (  To  pay  conditional  fee  to  attorney.)  A  promise  of  a  conditional 
fee  to  an  attorney  at  law,  for  his  services  in  a  case,  to  be  paid  in 
the  event  of  a  decision  in  favour  of  the  obligors,  though  made  afler 
he  had  been  retained  in  the  case,  is  legal,  and  for  a  sufficient  con- 
sideration, and  the  amount  may  be  recovered,  if  the  condition  be 
fulfilled.     Clay  v.  Ballard,  9  Robinson  308. 

4.  (Measure  of  damages  for  violation  of  executory  contract.)  The 
general  rule  is,  that  the  proper  measure  of  damages  for  the  breach 
of  executory  contracts  for  the  sale  and  delivery  of  personal  pro- 
perty, is  the  value  of  the  article  at  the  time  it  should  have  been 
delivered,  with  interest  thereon  from  that  date  until  paid.  And 
VOL.  VI.  36 


Digitized  by  VjOOQ IC 


422  JVRISPKUDEIICE. 

^  --•    -  -r 

there  is  no  distiDctioii,  in  this  respect,  between  contracts  for  the 
delivery  of  stock,  and  other  executory  contracts.  Ender$  v*  The 
Board  of  Public  Works  et  a/.,  1  Grattan  865. 
6.  (Same.)  In  an  action  for  damages,  on  the  breaches  of  a  bond  with 
conditions;  by  which  the  plaintifT  sold  the  defendants  the  timber  on 
a  tract  of  land,  and  they  contracted  to  clear  and  grub  it  as  fast  as 
they  remored  the  timber,  and  to  have  it  cleared  and  fenced  by  a 
certain  time,  besides  paying  a  certain  som  for  the  timber,  the  de- 
fendants cannot  excuse  performance  by  proving  an  overflow  upon 
the  land ;  nor  can  the  plaintiff  enhance  his  damages  by  showing 
his  consequent  failure  to  make  a  crop,  or  the  value  of  such  crop. 
The  rule  for  ascertaining  damages  in  such  a  case  is,  the  cost  of 
performing  the  work  which  the  defendants  should  have  performed. 
Sillivan  v.  Reardon^  5  Pike  141* 

6.  (Cy  tale — When  property  does  not  pass,)  When  something 
lennains  to  be  done,  as  between  vendor  and  vendee  of  personal 
property,  for  the  purpose  of  ascertaining  either  the  quantity  or 
prfce  of  the  articles,  there  is  no  such  delivery  as  passes  the  title, 
though  tlie  price  be  in  part  paid. 

Nor  need  there  be  an  express  agreement  that  something  farther 
shall  be  done.  It  is  enough  if  it  appear  from  the  circumstances 
of  the  case  to  be  necessary. 

The  decisions  applicable  to  the  English  statute  of  frauds  as  to 
■ales  of  merchandise,  are  likewise  applicable  to  ours. 

Proof  that  defendant  bargained  with  plaintiff  for  fodder,  price 
and  quantity  not  proved,  and  that  defendant  promised  to  go  and 
take  it  from  a  certain  field,  does  not  establish  a  sale  and  delivery. 
Fagan  v.  Favlkner^  ib.  161. 

7.  {Payable  in  current  money,)  A  note  or  bond  payable  in  "good 
current  money  of  the  state,*'  is  payable  in  gold  and  silver. 

It  is  otherwise,  if  merely  payable  in  "the  currency  of  this 
state,"  or  "current  bank  paper  of  the  state,"  or  "current  notes  of 
the  state,"  while  the  state  has  a  paper  currency.  Cfraham  v. 
Adams,  ib.  261. 

8.  {Rule  in  cate  of  defective  performance*)  Defective  performance 
is  ground  for  mitigation  of  damages  onlyi  where  the  defendant 
has  voluntarily  derived  benefit  from  it. 

If  the  defendant  accepts  the  performanoei  or  sanctions  a  depar« 
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liH-e  from  special  agreement,  the  plaintiff  can  recover  upon  the 
contract,  so  far  as  it  can  be  traced,  and  Cor  the  deviations,  under 
the  general  courts. 

But  where,  as  in  the  case  of  a  building,  the  work  cannot  be 
rejected  without  the  owner  surrendering  his  freehold,  use  and 
occupation  does  not  amount  to  such  acceptance  as  to  bind  the 
defendant  for  the  contract  price. 

It  would  be  evidence  of  benefit  derived,  and  to  that  extent,  he 
would  be  liable. 

The  owner  is  entitled  to  the  benefit  of  the  contract,  and  should 
pay  so  much  as  will  mnke  the  price  good,  deducting  the  damage 
occasioned  by  the  variation  from  the  contract. 

Cases  of  flagrant  departure  would  be  different,  and  would  fur« 
nish  ample  defence  against  imposition  and  injury.  Bertrand  v. 
Byrd,  ib.  651. 
CORPORATION.  (Proceedings  to  obtain  subscriptions  to  stock 
under  charter.)  In  May,  1833,  the  general  assembly  passed  an 
act,  by  which  it  was  provided,  that  an  insurance  company  should 
be  established  in  the  city  of  Hartford,  with  a  capital  of  100,000 
dollars,  divided  into  shares  of  20  dollars  each ;  that  subscriptions 
to  the  capital  slock  should  be  opened  in  that  city,  under  the  super- 
intendence of  seven  commissioners,  [named  in  the  act],  at  such 
time  or  times,  place  or  places,  as  they  should  appoint ;  that  such 
subscriptions  should  continue  open  three  days,  when  they  should 
be  closed  ;  that  if  more  than  100,000  dollars  should  be  subscribed, 
the  commissioners  should  deduct  the  excess ;  that  if  the  aggregate 
subscriptions  should  not  amount  to  that  sum,  the  subscriptions  to 
complete  it,  might  remain  open,  or  be  opened  anew,  at  some  sub- 
sequent time  or  times,  as  the  commissioners  should  determine; 
and  farther  subscriptions  might  then  be  made,  not  exceeding  the 
sum  required  to  complete  the  amount  of  100,000  dollars;  that 
there  should  be  paid  to  the  commissioners,  by  the  subscribers  to 
the  stock,  at  the  time  of  making  such  subscription,  one  dollar  on 
each  share,  for  the  use  of  the  company;  and  that  aOer  the  stock 
should  be  fully  subscribed,  the  subscribers  or  proprietors  thereof, 
their  successors,  &c.,  should  be  a  corporation.  In  June,  1833, 
the  commissioners  opened  subscriptions  for  this  stock,  in  the  city 
>f  Hartford,  due  notice  of  the  time  and  place  being  publicly  given ; 
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when  subecriptioDs  to  tlie  amount  of  15,000  dollars  only  were 
made,  and  the  subecribers  paid  one  dollar  on  each  share  suh- 
scribed.  The  subscriptions  were  thereupon  closed ;  and  soon  after- 
wards, the  commissioneip  repaid  to  the  subscribers  the  money  so 
by  them  paid.  No  action  was  again  had  on  this  subject,  until  the 
16th  of  March,  1844,  when  the  commissioners  opened  subscrip- 
tions anew,  in  the  city  of  Hartford,  without  giving  any  public  no- 
tice thereof,  or  of  the  time  and  place  of  subscribing ;  and  one 
person  subscribed  for  4,800  shares,  and  two  other  persons  for  100 
shares  each,  making  in  all,  5000  shares,  the  whole  number  pre- 
scribed by  the  charter,  the  subscribers  paying  one  dollar  on  each 
share.  These  subscribers,  soon  afterwards,  claimed  to  be  a  cor- 
poration, and  chose  directors,  who  assumed  the  powers  conferred 
upon  directors,  by  the  charter,  and  threatened  to  engage  in  the 
business  of  insurance  against  loss  by  fire,  in  the  city  of  Hartford* 
On  an  information,  in  the  nature  of  a  9110  warrantOj  filed  in  June, 
1844,  it  was  held,  1.  that  the  act  of  incorporation,  ofiered  by  the 
commissioners,  who  were  the  agents  of  the  state,  to  such  as  would 
accept  it,  upon  the  terms  and  conditions  proposed,  was  not  accepted 
within  a  reasonable  time ;  2.  that  the  subscriptions  made  in  1844, 

'  were  of  no  avail,  for  want  of  public  notice  of  the  time  and  place 
of  opening  subecrptions  anew ;  3.  that  the  trust  conferred  upon 
the  commissioners,  by  the  charter,  in  1833,  must  now  be  consi- 
dered, under  the  circumstances  of  the  case,  as  having  been 
surrendered,  and  cannot  be  renewed,  without  a  new  expression  of 
the  will  of  the  legislature.    The  State  v.  Bull,  16  Day  179. 

2.  {Suhscriberi  liable  to  creditors  of  corporation  for  the  whole 
atnount  of  their  tubscriptiona,)  The  act  incorporating  u  manu- 
facturing company  provided,  that  the  capital  stock  of  the  corpora- 
tion should  not  exceed  50,000  dollars ;  that  a  share  of  the  stock 
should  be  100  dollars ;  that  the  directors  might  call  in  the  sub- 
scriptions to  the  capital  stock  by  instalments,  in  such  proportions, 
and  at  such  tinoes  and  places,  as  they  should  think  proper ;  that 
the  stock,  property  and  affairs  of  the  corporation  should  be  ma- 
naged by  the  directors,  who  were  required  to  be  stockholders ; 
and  that  they  should  have  power  to  establish  such  rules  and  regu- 
lations as  they  should  think  expedient.  The  act  also  provided  in 
eftct,  that  within  three  months,  not  less  than  5000  dollars  of  the 
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capital  stock  should  be  actually  paid,  which  should  not  be  with* 
drawn  so  as  to  reduce  the  same  below  5000  dollars.  After  the 
stockholders  had  paid  in  40  per  cent,  on  their  subscriptions,  the 
corporation  became  insolvent,  having  no  visible  property.  On  a 
bill  in  chancery,  brought  by  cerlain  creditors,  for  the  benefit  of 
all,  against  the  stockholders,  praying  that  they  might  be  compell- 
ed to  pay  in  the  remaining  60  per  cent,  (or  so  much  thereof  as 
should  be  necessary)  to  be  applied  in  payment  of  the  debts  of  the 
corporation,  it  was  hold,  1.  that  the  obligation  which  the  stock* 
holders  assumed,  by  their  subscription  to  the  capital  stock  of  the 
corporation,  was  to  pay  the  sum  of  100  dollars  on  each  share,  in 
such  instalments  and  at  such  times,  as  should  be  required  by  the 
directors ;  2.  that  the  amount  of  the  shares  subscribed,  and  not  the 
sum  actually  pnid  in,  constituted  the  capital  stock  of  the  corpora- 
tion ;  3.  that  when  farther  instalments  became  necessary  to  meet 
the  debts  of  the  corporation,  it  was  the  duty  of  the  directors  to 
cause  them  to  be  made,  the  discretionary  power  of  the  directors 
being  model  only,  relating  to  the  time  and  manner  of  payment;  4. 
that  this  duty  might  be  enforced  by  a  decree  in  chancery ;  and 
consequently,  1  hat  the  relief  souglil  should  be  granted.  Ward  Vs 
The  GriswoldciUe  Munvfactvring  Company^  ib.  593. 
I.  (Forfeiture  of  charter — Proceedings  against  for.)  The  ancient 
writ  of  quo  warranto  is  the  projier  remedy  to  seize  into  the  hands 
of  tlje  slate,  the  franchises  of  a  corporation  which  has  forfeited 
them  by  misuser  or  non-user,  and  so  to  end  its  existence. 

In  this  country,  franchises  spring  from  contracts  between  the 
sovereign  power  and  the  citizen,  made  upon  a  valuable  considera- 
tion, for  purposes  of  public  benefit  as  well  as  individual  advantage. 

A  privilege  or  immunity  of  a  public  nature,  whtch  cannot  be 
legally  exercised  without  legislative  authority,  is  a  franchise,  it 
is  private  pro|)erty,  ailecled  with  a  public  use. 

Acts  granting  such  franchises  are  contracts;  and  the  estate  in 
such  franchises  vests  upon  the  same  principle  as  estates  in  land, 
being  equally  a  grant  of  a  right  or  privilege  for  a  valuable  consi- 
deration. 

The  only  grounds  of  forfeiture  are  misuser  and  non-user. 

Precedent  conditions  must  be  complied  with  strictly  and  lite- 
i'allyi  or  the  franchise  will  not  vest.     Conditions  subsequent, 

36» 
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which  work  a  forfeiture,  are  to  be  construed  liberally ;  but  still  the 
grantee  is  bound  to  a  substantial  performance. 

Where  the  estate  has  once  vested,  it  is  sufficient  if  the  substance 
of  the  condition  be  performed.  And  if  the  condition  subsequent 
is  impossible  to  be  peribrmed,  or  performance  is  prevented  by  act 
of  God,  the  grantee  is  excused. 

It  is  the  neglect  of  the  corporate  duties,  or  the  abuse  of  them ; 
or,  in  other  words,  the  failure  to  live  up  to  the  fundamental  law 
of  their  being,  which  the  law  regards  as  sufficient  cause  for  extin- 
guishing the  existence  of  corporations. 

As  to  mbuser,  it  must  appear  that  there  has  been  such  neglect 
or  disregard  of  the  trust,  or  such  perversion  of  it  to  the  private 
purposes  of  the  corporation  or  corporators,  as  in  some  manner  or 
degree  to  lessen  its  utility  to  those  for  whose  benefit  it  was  insti- 
tuted, or  else  to  work  some  other  dublic  injury.  It  must  be,  in 
some  sense  or  other,  a  misdemeanor  in  violation  of  the  trust. 

Suspension  of  specie  payment  by  a  bank,  continued  a  great 
length  of  time,  without  being  produced  by  the  fault  of  the  state, 
and  adopted  without  any  sufficient  excuse  or  necessity,  would 
constitute  a  good  cause  of  forfeiture. 

Cases  might  arise  in  which  such  suspension  might  become  ne- 
cessary, and  by  which  alone  the  objects  of  the  grant  could  be  pre- 
served; but  in  such  cases,  the  necessity  miJ8t  be  shown  to  be 
inevitable ;  and  resumption  must  be  resorted  to  as  speedily  as 
practicable,  and  the  moment  that  necessity  has  ceased  to  exist. 

Ix>ng  acknowledged  insolvency,  beyond  the  hope  of  redemption, 
would  create  a  forfeiture. 

But  where  the  charter  provides  that  on  suspension,  the  person 
suing  the  bank  on  her  notes,  &c.,  shall  recover  damages  at  the 
rate  of  ,10  per  centum  per  annum  from  the  time  of  suspension ; 
this  is  the  only  penalty  that  can  be  imposed ;  and  a  suspension  of 
specie  payments  will  not  forfeit  the  charter.  The  State  v.  The 
Real  Eiiate  Bank,  5  Pike  595. 
CRIMINAL  LAW.  (Effect  of  §etUence for  certain  time  and  until 
costs  are  ,paid — Escape.)  Where  a  person  convicted  of  an 
ofience,  is  sentenced  to  imprisonment  for  a  certain  term  of  time, 
and  uniil  he  shall  pay  the  costs,  the  payment  of  the  costs  is  a 
part  of  the  punishment;  and  until  such  payment  is  made,  the  con- 


Digitized  by  LjOOQ  IC 


DIGEST    OF    AMERICAN    CASES.  427 

tinued  imprisonment  after  the  expiration  of  the  term,  is  of  the  same 
character  as  that  before. 

Where  an  imprisoned  convict,  by  the  permission  and  direction 
of  the  gaoler,  went  about  the  l^nd  connected  with  the  gaol;  went 
also  to  market,  and  brought  back  provisions  for  the  gaol  and  its 
inmates;  cooked  food  for  the  prisoners  in  the  kitchen  of  the  dwell- 
ing-house attached  to  the  gaol ;  went  to  the  adjacent  barn,  and 
there  fed  and  milked  the  cow ;  and  thence,  without  the  knowledge 
of  the  gaoler,  he  departed,  leaving  the  state;  it  was  held,  that  the 
conduct  of  the  gaoler  did  not  justify  or  excuse  the  departure  of  the 
prisoner,  which  amounted  to  a  criminal  escape.  [One  judge  dis- 
senting]   Riley  v.  The  State,  16  Day  47. 

2.  {New  trial  in  criminal  eases.)  In  all  cases  of  prosecutions  for 
matters  criminal,  in  which  the  accused  has  been  tried  and  acquitted, 
and  his  acquittal  has  not  been  procured  by  his  own  fraud  or  evil 
practice,  he  shall  not  again  be  put  in  jeopardy,  by  a  new  trial 
granted  at  the  instance  of  the  public  prosecutor ;  though  in  all 
cases  of  conviction,  in  such  prosecutions,  the  accused  is  entitled  to 
relief  by  new  trial,  in  the  same  manner  as  in  civil  actions.  The 
State  V.  Brown,  ib.  54. 

3.  (No  demurrer  to  evidence  in  criminal  cases.)  Neither  the  com- 
monwealth nor  the  accused  has  a  right  to  demur  to  the  evidence 
in  a  criminal  prosecution,  except  by  consent  of  the  other  party. 

The  court  refusing  to  compel  the  attorney  for  the  common- 
wealth to  join  in  a  demurrer  to  evidence  tendered  by  the  defend- 
ant, is  not  required  ex  ojficio  to  direct  the  jury  to  find  a  special 
verdict. 

Though  on  a  criminal  trial  the  accused  offers  no  evidence,  yet 
as  the  affirmative  of  the  issue  is  on  the  commonwealth,  the  attorney 
for  the  commonwealth  is  entitled  to  open  and  conclude  the  argu- 
ment before  the  jury.  Doss  v.  The  Commonwealth,  1  Grattan 
557. 

4.  (When  exception  contained  in  statute  need  not  he  averred.) 
Where  the  enacting  clause  of  a  penal  act  contains  an  exception, 
it  is  not  indispensable  that  an  indictment  framed  under  it  should 
set  forth  an  express  negation  of  it. 

Where  the  charge  preferred  ex  natura  rei,  as  conclusively 
imports  a  negation  of  the  exception,  as  if  such  negative  had  becA 
in  express  terms,  no  rule  of  construction  requires  more. 
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Where  exoeptioDs  are  io  the  eaactiog  part  of  a  law,  it  must  ap- 
pear in  the  charge,  that  the  defendant  does  not  fall  within  any  of 
them.  A  case  must  be  averred  which  brings  the  defendant  within 
the  act.  That  a  faro  table  is  not  a  billiard  table,  is  a  fact  of  such 
notoriety  as  to  be  withifrthe  knowledge  of  the  community  at  large; 
and  hence  there  is  no  presumption  of  law  or  fact  which  will  pre- 
Tent  the  court  from  judicially  knowing  what  a  faro  table  is* 

If  a  billiard  table,  which  is  excepted  from  the  penalties  of  the 
act,  were  in  fact  used  as  faro  table,  ip$o  factOj  it  would  lose  the 
immunity  conferred  upon  it*  The  State  v.  Prictj  12  Gill  6c 
Johnson  260. 
DEBTOR  AND  CREDITOR.  (CmBtruction  of  special  OMsign* 
ment  by  debtor  in  trtistfor  creditors.)  A.  assigned  to  B.,  C.  and 
others,  his  creditors,  certain  contracts  with  third  persons,  with  full 
power  to  collect  such  claims,  and  apply  tfie  avails,  after  deducting 
the  incidental  expenses  of  collection,  inpayment  of  the  respective 
claims  by  them  severally  held  against  the  assignor,  whether  by 
assignment  or  otherwise,  in  proportion  to  their  respective  amounts* 
The  claims  so  assigned  were  put  into  the  hands  of  B.  for  collec- 
tion; and  he  collected  on  one  of  them  #1195,  but  couldx  obtain 
nothing  on  the  others.  Besides  the  claim  which  B.  had,  in  his 
own  Tight,  against  A.,  he  held  two  notes  given  by  A.  to  Y.  and  Z., 
secured  by  n[M)rlgages  on  A.*s  lands.  B^  afterwards  obtained  from 
A*  a  mortgage  covering  the  same  lands,  to  secure  the  debt  origi- 
nally due  to  him.  He  then  purchased  of  A.  his  eqcrity  of  redemp- 
tion in  the  mortgaged  lands,  and  thereby  became  the  owner  of 
those  lauds;  which  he  subsequently  sold,  and  from  the  avails,  with 
the  dividends  received  under  a  general  assignment  by  A.  for  the 
benefit  of  his  creditors,  realized  enough  to  pay  said  two  notes,  the 
amount  paid  A.  for  the  equity  of  redemption,  and  all  expenses 
attending  the  transaction  of  the  business.  On  a  bill  in  chancery 
brought  by  C.'atid  others  against  B.,  for  their  shares  of  the  money 
collected  by  B.,  it  was  held,  that  B.  was  not  entitled  to  retain 
anything  on  account  of  said  two  notes.  [Two  judges  dissenting.] 
Pitkin  V.  Spencer,  16  Day  121. 
2.  (Fraudulent  bill  of  sale — Right  of  assignee  of  debt  to  assignor's 
securities,  how  qualifed.)  A.  having  indorsed  the  negotiable  notes 
of  B.,  for  B.'s  accommodation,  R  mortgaged  to  A.,  for  his  security, 
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by  one  deed,  certain  parcels  of  real  estate,  and  by  another  deed, 
certain  articles  of  household  furniture.  At  the  time  of  this  trans- 
action, it  was  supposed  by  the  parties,  that  the  mortgage  of  the 
real  estate  would  be  sufficient  to  indemnify  A.,  and  the  conveyance 
of  the  furniture  was  not  made  for  this  purpose,  but  to  protect  the 
property  from  attachment,  by  B.'s  creditors.  After  the  notes  so 
indorsed  had  passed  into  the  hands  of  bonajide  holders,  and  had 
finally  become  the  property  of  C,  for  a  valuable  consideration,  A. 
released  to  B.  all  his  interest  in  the  furniture;  and  B.  immediately 
afterwards,  mortgaged  it  to  D.,  the  parties  having  full  knowledge 
of  the  former  mortgage  of  such  furniture  to  A.,  but  acting  without 
any  fraudulent  intent.  On  a  bill  in  chancery,  brought  by  C, 
against  D.,  to  obtain  the  benefit  of  the  furniture,  to  be  applied  on 
the  notes  held  by  C.  (B.  and  A.  being  bankrupt),  it  was  held,  1. 
that  C.  having  neglected  to  make  any  claim  for  the  furniture,  while 

A.  retained  the  title,  came  too  late  for  relief;  2.  that  the  mortgage 
not  being  made  to  the  creditor  to  secure  the  payment  of  the  debt, 
but  to  the  indorser  to  secure  him  on  account  of  his  liability  as 
such,  he  might  well  relinquish  the  pledge,  provided  he  acted  with- 
out any  fraudulent  design,  before  any  claim  was  made  upon  him 
for  the  property;  3.  that  the  mortgage  in  question  being  fraudulent 
in  law,  as  against  the  creditors  of  B.,  it  was,  on  this  ground,  not 
inequitable  in  A.  to  relinquish  such  a  title,  and  thereby  do  away 
the  fraud;  4.  that  D.,  under  the  circumstances  of  the  case,  was  not 
the  trustee  of  C.  in  regard  to  the  property;  5.  that  if  the  title  of 
A.,  the  fraudulent  grantee,  was  transferred  to  C,  he  would  stand 
in  no  better  situation  than  A.,  and  would  be  liable  at  any  time,  to 
have  the  property  taken  from  him  by  the  creditors  of  B.;  6.  that 
for  these  reasons,  C.  was  not  entitled  to  the  relief  sought.  Thrall 
V.  Spencer y  ib.  139. 

8.  (Securities  and  contracts  to  defraud  creditors — Rights  of  the 
parties  to  them.)  A.  being  insolvent,  and  contemplating  an  as- 
signment of  all  his  property,  it  was  agreed  between  him  and  B.,  that 

B.  should  give  his  promissory  note  to  A.  for  800  dollars,  payable 
in  four  months,  and  A.  should  give  his  note  to  B.  for  the  same 
sum,  payable  on  demand;  the  latter  note  to  be  secured  by  two 
mortgages,  one  of  real,  the  other  of  personal  estate.  B.'s  note,  and 
ii.'s  note  and  mortgages,  were  to  be  given,  one  in  consideration  of 
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the  otber.  This  arrangement  was  made,  and  carried  into  efiecti 
upon  the  advice  of  counsel  that  it  would  be  legal,  with  the  inten- 
tion and  for  the  purpose  of  furnishing  A.  with  means  for  the  sup- 
port of  himself  and  family  until  he  oculd  re-establish  himself  in 
business,  and  to  enable*  him  to  make  some  provision  for  a  certain 
class  of  his  creditors,  not  otherwise  provided  for.  Upon  a  bill  to 
foreclose  the  property  so  mortgaged,  by  other  creditors  of  A.,  who 
had  a  lien  upon  it,  the  superior  court  decided,  that  the  note  and 
mortgages  so  given  by  A.,  were,  as  against  his  creditors,  fraudu- 
lent and  void,  in  consequence  of  which  B.  was  deprived  of  his 
security.  C,  a  creditor  of  A.,  then  sought,  by  a  process  of  foreign 
attachment,  to  recover  from  B.  the  amount  of  his  note  to  A.  On 
the  scire  facioM^  it  was  held,  1.  that  the  decree  of  the  superior 
court  on  the  bill  of  foreclosure,  was  admissible,  to  show  the  fact 
that  the  creditors  of  A.  had  avoided  his  note  to  B. ;  2.  that  C, 
coming  in  under  A.  and  claiming  his  rights,  could  not  recover 
against  B.,  if  A.  could  not,  and  that  A.  could  not,  because  B.  was 
entitled  to  a  set-off  of  A.'s  note;  3.  that  the  consideration  of  B.'s 
note  had  failed,  and  on  that  ground  he  had  a  sufficient  defence  to 
C/s  claim. 

Qu.  Whether  a  note  given  by  A.  to  B.  to  carry  into  effect  an 
arrangement  to  defeat  the  creditors  of  A.,  and  which  is,  therefore, 
fraudulent  and  void  as  against  such  creditors,  be  valid  as  between 
the  parties?  Bigelaw  v.  Lawrence^  ib.  207. 
4.  (Co/Uraci  to  delay  and  defraud  creditor — Sale  of  articles  not 
in  esse — Possession.)  A.,  being  the  owner  of  a  furnace  for  the 
manufacture  of  iron,  leased  it,  in  November,  1640,  to  B.;  and  in 
January,  1642,  while  B.  was  thus  the  lessee  of  A.,  a  written 
agreement  was  entered  into  between  them,  by  which  A.  stipulated 
to  become  the  surety  of  B.  for  the  coal  which  B.  had  purchased,  or 
fiVght  purchase,  to  carry  on  tlie  manufacture  of  iron;  and  B.,  for 
the  purpose  of  securing  A.  for  such  suretyship,  assigned  to  A.  the 
stock,  iron  and  other  personal  property  in  and  about  the  furnace, 
and  agreed,  that  the  coal  thereaAer  to  be  delivered,  should  be  de- 
livered as  the  property  of  A.,  and  that  A.  should  have  a  lien  on  all 
the  iron  made,  or  to  be  made,  at  the  furnace,  and  on  all  the  stock 
and  personal  property  that  B.  might  have  in  and  about  the  furnace, 
until  such  coal  should  be  paid  for,  and  A.  indemnified ;  A.  to  have 
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a  right,  at  all  times,  to  control  and  direct  the  sale  of  the  iron,  and 
apply  the  avails  to  his  liabilities,  and  account  for  the  balance.  B., 
in  the  prosecution  of  his  business,  afterwards  purchased  coal  ofC, 
the  payment  for  which  was  guarantied  by  A.    In  February,  1843, 

B.  became  insolvent  and  absconded;  and  A.,  for  the  purpose  of 
securing  himself,  went  to  the  furnace,  and  finding  there  a  quantity 
of  iron,  which  B.  had  manufactured  subsequenliy  to  his  contract 
with  A.,  took  possession  of  such  iron,  by  virtue  of  such  contract, 
and  removed  it  a  short  distance,  and  the  next  day  sold  it  to  C,  in 
payment  of  B.'s  indebtedness  to  him  for  coal.  During  this  period, 
the  existence  of  the  contract  was  not  publicly  known,  and  B.  car- 
ried on  a  large  business  in  the  manufacture  of  iron,  which  he  dis- 
posed of  at  his  pleasure,  without  any  interference  on  the  part  of  A. 
After  the  seizure  of  the  iron  by  A.,  and  before  the  sale  thereof  to 

C,  it  was  attached  by  D.  and  others,  to  whom  B.  was  indebted 
for  coal.  In  an  action  brought  by  C.  against  such  attaching  cre- 
ditors, it  was  held,  1.  that  the  contract  between  A.  and  B.  was  not, 
as  between  themselves,  void  or  inoperative,  as  to  this  iron,  because 
the  iron  was  not  in  existence  when  the  contract  was  niade,  or  for 
any  other  reason;  2.  that  the  contract  was  equally  valid,  as 
against  such  attaching  creditors ;  it  not  being  void,  because  it  re- 
lated to  liabilities  thereafter  to  be  assumed,  and  to  property  there- 
after to  be  manufactured;  or  because  it  was  not  accompanied  by 
possession ;  or  because  it  was  an  attempt  to  cover  the  property  of 
B.;  or  because  it  was,  under  all  the  circumstances  of  the  case, 
constructively  froudulent.  [One  judge  dissenting.]  Calkins  v. 
Loclcwoody  ib.  276. 

.  {Assignment  in  fraud  of  creditors — Delivery  of  possession.) 
It  is  an  ancient  and  well  established  principle  of  the  common  law, 
that  on  a  sale  of  a  specific  chattel,  the  contract  between  the  vendor 
and  vendee  passes  the  property  in  it  to  the  latter,  without  delivery. 

In  all  the  cases  in  which,  for  the  want  of  delivery  to  the  vendee, 
or  of  continued  possession  by  him,  the  sale  has  been  pronounced 
void,  it  was  not  because  the  title  was  inchoate,  but  solely  on  the 
ground,  that  evidence  of  fraud  (open  however  to  explanation),  was 
thereby  furnished. 

The  evidence  of  fraud  in  such  cases  being  legally  rebutted,  the 
sale  is  as  complete  and  valid,  against  the  creditors  of  the  vendor, 
as  against  the  vendor  himself. 
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By  the  civil  law,  ^ich  on  this  point  is  fundamentally  difierent 
from  the  common  law,  the  contract  of  sale,  although  perfect  and 
complete,  had  not  the  eflfect  of  transferring  to  the  purchaser  the 
property  or  dominium  in  the  thing  sold,  without  a  delivery  of  it  to 
him.    Meade  v.  Smithy  ih.  846. 

6.  (Same.)  Where  A.,  the  authorized  agent  of  B.,  agreed  with  C, 
on  the  26th  of  April,  to  sell  to  C.  a  yoke  of  oxen  belonging  to  B., 
in  the  possession  of  A.,  at  a  certain  price  which  was  paid,  by  being 
indorsed  on  a  note  which  C.  held  against  B. ;  C.  turned  the  oxen 
round,  but  no  otherwise  took  possession  of  them ;  and  A.,  pursuant 
to  an  understanding  with  C^  retained  them  in  his  possession,  and 
used  them  in  accomplishing  a  few  specified  purposes,  until  the  1st 
of  April  following,  when  they  were  attached  by  D.  as  the  property 
of  B.;  in  an  action  of  trespass  brought  by  C.  against  D.,*it  was 
held,  that  there  was  no  sufficient  explanation  of  the  continued  pos- 
session and  apparent  ownership  of  the  property  after  the  sale ; 
consequently  the  sale  was  fraudulent  and  void ;  and  a  verdict  for 
C,  founded  on  these  facts,  was  a  verdict  against  evidence,  which 
ought  to  be  set  aside.    Crouch  v.  Carrier^  ib.  505. 

7.  (NovaHon.)  Where  the  creditor  of  a  succession  receives  from 
the  administrator  a  note,  signed  by  him  in  his  representative  ca- 
pacity, for  the  amount  of  an  account  due  by  the  succession,  stating 
in  a  #&ceipt  at  the  foot  of  the  account,  that  the  note,  when  paid, 
will  be  in  full  therefor,  the  execution  of  the  note  will  be  considered 
as  a  mere  acknowledgment  of  the  claim,  and  a  promise  to  pay  at 
the  maturity  of  the  note,  and  not  n  novation  of  the  debt. 

Novation  is  never  presumed.  The  intention  to  make  it  must 
clearly  result  from  the  terms  of  the  agreement — from  a  full  dis- 
charge of  the  original  debt,  or  from  the  substitution  of  a  new 
debtor,  with  the  consent  of  the  creditor.  Oillet  v.  Rachal^  9 
Robinson  276. 

DEBTOR  AND  CREDITOR.  (Application  of  payments.)  In  the 
absence  of  any  express  agreement,  a  payment  must  be  imputed  to 
the  debt  which  the  debtor  had,  at  the  time,  most  interest  in  dis- 
charging, of  those  that  are  equally  due ;  otherwise,  to  the  debt 
which  is  due,  though  less  burthensome  than  those  not  yet  payable. 
Follain  and  another  v.  Orillian^  ib.  506. 

2.  {Payment  in  hank  notes.)  There  is  no  warranty  of  value  on  the 
sale  or  exchange,  or  the  paying  away  genuine  bank  notes* 
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It  seems  thftt  there  is  a  warranty  of  the  genuineness  of  a  bank 
note,  which  is  paid  away  or  exchanged.  Edmunds  t.  DiggeSy  1 
Grattan  539. 
8.  (Paymeni  by  agent  in  his  own  negotiable  note,)  Any  mode  of 
payment  by  an  agent,  accepted  and  received  by  the  other  contract- 
ing  party  as  an  absolute  payment,  will  discharge  the  principal, 
whether  he  be  known  or  unknown,  or  whether  it  be  in  the  usual 
course  of  business  or  not. 

The  question  in  cases  of  this  sort,  is  not  so  much  one  of  law  as 
one  of  fact :  whether  the  note  is  received  as  a  conditional  or  as  an 
absolute  payment ;  whether  it  is  received  with  the  knowledge  that 
there  is  another  principal ;  and  whether  there  is  an  exclusive  credit 
given  to  the  agent. 

If  a  creditor  of  the  principal  settles  with  the  agent,  and  takes  a 
note,  or  bond  or  obligation  from  the  latter,  for  the  amount  due  by 
the  principal,  although  as  between  the  parties  it  is  intended  only 
as  a  conditional  payment,  yet  if  the  creditor  gives  a  receipt,  as  if 
the  money  were  received,  or  the  security  an  absolute  payment,  so 
that  the  agent  is  thereby  enabled  to  settle,  and  does  settle  with  his 
principal,  as  if  the  debt  had  been  actually  discharged,  and  the  prin- 
cipal would  be  otherwise  prejudiced,  the  debt  will  be  deemed,  as 
to  the  latter,  absolutely  discharged. 

If  the  principal  settle  with  the  agent  on  the  faith  of  a  receipt  in 
full,  as  for  moneyy  he  is  entirely  discharged. 

And  so  he  is,  if  he  settle  on  the  faith  of  a  receipt  given  thus : 
"  Rec'd.  payment  as  follows,  from  T.  T.  W.  to  wit:  his  note  at  six 
months,  87047  79:  ditto,  87047  79:  cash,  87047  79."  Such 
a  receipt  warrants  the  principal  in  settling  with  the  agent. 

No  receipt  is  conclusive  evidence  of  absolute  payment.  A  re- 
ceipt *'  in  full  by  cash"  may  be  explained  or  contradicted,  as  well 
as  a  receipt  in  full  by  note. 

The  legal  presumption  arising  from  the  fact  of  drawing  a  nego- 
tiable order,  or  making  a  negotiable  note,  which  is  received  by  the 
creditor,  is,  that  it  was  intended  to  be,  and  in  fact  is,  an  extinguish- 
ment of  the  original  demand  or  cause  of  action.  This  presumption 
may  be  rebutted  by  the  agreement  of  the  parties,  or  proof  of  usage, 
or  circumstances  inconsistent  with  it. 

The  circumstances  that  will  defeat  such  presumption,  are  such 
TOL.  VI.  37 
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as  would  ioduce  a  court  of  equity  to  set  aside  the  coDtract :  aSf 
mistake,  fraud  or  surprise.  The  proof  of  either  of  these,  will  de^ 
feat  the  effect  of  the  receipt.  If  given  with  a  knowledge  of  the  cir- 
cumstances, and  there  is  no  mistake  or  surprise  on  the  one  partf 
4>r  fraud  or  misrepresentation  on  the  other,  it  will  effectually  defeat 
all  farther  claim. 

Giving  a  negotiable  note  for  a  prior  debt  of  another,  is  such  a 
fmyment  as  will  support  an  action  of  assumpsit  for  money  paid. 

And  if  the  party  receiving  the  note,  delays  for  a  long  time  after 
k  is  due,  to  make  any  claim  on  the  principal,  this  fortifies  the  pre- 
sumptioDi  and  aids  to  show  the  receipt  to  be  prima  facie  evidence 
of  payment.  Tke  Real  EitaU  Bank  y.  Rawdon  et  aZ.,  &  Pike 
658. 
DEED.  {Consideration  expressed  may  he  varied  by  parol  etfidenee.) 
The  clause  in  a  deed  acknowledging  payment  of  the  consideration, 
is  only  prima  facie  evidence  of  the  amount,  liable  to  be  varied  by 
parol  proof;  its  design  and  effect  being  to  prevent  a  resulting  trust 
to  the  grantor. 

Where  the  consideration  expressed  in  a  deed  from  a  father  to 
his  son,  was  2000  dollars;  it  was  held,  that  parol  evidence  was  ad- 
missible to  show,  that  nothing  was  in  fact  paid,  but  that  the  con- 
veyance was  made  as  an  advancement  to  the  son.  Meeker  v. 
Meekp-  et  al.,  16  Day  383. 

2.  (Efect  of  a  recital,)  A  recital  in  a  covenant,  executed  by  one  of 
the  parties,  through  misapprehension  and  mistake,  will  not  be  re- 
garded, by  a  court  of  equity,  as  conclusive  upon  such  party. 

And  evidence  is  admissible  to  show  that  the  recital  is  not  true, 
and  that  it  was  inserted  in  the  covenant  through  misapprehension 
and  mistake. 

When  a  party  claims  to  establish  his  right  merely  by  estoppel, 
the  instrument  by  which  the  estoppel  is  supported,  should  be  pre- 
cise, clear  and  unequivocal,  not  depending  upon  doubtful  inference. 
Rich  and  another  v.  Hotchkiss,  ib.  409. 

3.  {Under  the  statute  of  Uses.)  A  conveyance  of  land  in  this  state 
need  not,  in' any  case,  be  accompanied  by  livery  of  seisin. 

The  principles  of  the  Enj^lish  statute  of  uses  (27  Hen.  8,  c.  10) 
by  which  the  legal  frceholJ  is  vested  in  tho  person  entitled  to  the 
use,  have  been  incor|>orated  into  and  are  part  of  our  common  law. 
Ryan  and  wife  v.  Bradley^  ib.  474. 
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4.  (Execution — Acknowledgment.)  A  deed  for  lands  executed  not 
in  (he  presence  of  witnesses,  but  acknowledged  as  required  by  law« 
is  sufficient — no  subscribing  witnesses  are  necessary,  where  the 
execution  is  duly  acknowledged. 

This  is  one  method :  another  is  by  the  testimony  of  one  of  the 
subscribing  witnesses,  when  the  deed  must  be  executed  in  the  pre- 
sence of  two  witnesses,  or  acknowledged  by  the  grantor  in  their 
presence  when  executed  before. 

Either  method  is  efTeetual. 

If  one  convey  real  estate  by  deed  purporting  to  convey  fee  sinv- 
ple,  or  less  estate,  and  shall  not  at  the  time  have  the  legal  estate 
therein;  but  shall  aQerwards  acquire  the  legal  title,  the  same  vests 
in  the  grantee  as  effectually  as  though  originally  conveyed.  Cocke 
V.  Brogan  and  Thorny  5  Pike  693. 
DEVISE.  (Parol  evidence  to  explain  the  intent  of.)  The  testator 
devised  his  estate  to  "The  Protestant  Episcopal  Church  in  New 
Canaan ;  the  income  of  which  to  be  paid  for  the  support  of  the 
rector  or  minister  of  said  church;  and  the  same  to  be  a  perpetual 
fund,  under  the  management  of  the  wardens  and  vestry  of  said 
episcopal  church."  Parol  evidence  was  offered  to  show,  that  there 
was  an  incorporated  society  of  the  episcopal  denomination  in  New 
Canaan,  legally  formed,  by  the  voluntary  association  of  its  mem- 
hers,  having  no  other  name  than  that  which  it  had  acquired  by 
assumption  or  reputation;  that  its  warden,  vestrymen  and  other 
officers,  and  also  its  delegates  to  the  general  convention,  were 
chosen  by  this  society  at  its  meetings;  that  the  terms  church  and 
parish  were,  by  this  denomination  of  Christians,  used  indiscrimi- 
nately, and  in  the  same  sense  as  the  term  society;  that  there  was 
also  another  body  of  persons  not  incorporated,  composed  of  those 
members  of  said  society  only  who  were  communicants  and  had 
been  baptized;  and  which  last  mentioned  body  constituted  the 
church  in  the  society;  that  the  devisor  himself,  in  speaking  of  the 
affiiirs  of  the  society,  always  called  it  the  church ;  that  he  had 
long  been  a  member  of  the  society,  and  contributed  to  its  support 
very  liberally.  Held,  that  such  parol  evidence  was  admissible  to 
show  that  said  society  was  intended,  by  the  testator  in  his  will,  as 
the  object  of  his  bounty.  Ayres  and  others  v.  Weed  and  another^ 
16  Day  291. 
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8.  (ConjIrtiefuNi  rf'-^Exteutory  detit.)  A  testator  gives  an  express 
estate  ia  fee  ia  real  and  personal  property  to  each  of  his  five  sons, 
and  then,  in  a  subsequent  clause  of  his  will,  he  says :  But  it  is  my 
express  intention,  and  I  do  hereby  devise  and  direct,  that  if  any  or 
either  of  my  five  children  should  die  without  issue  living  at  his  death, 
that  all  the  estate,  real  and  personal,  of  every  such  child,  shall  be 
divided  equally  between  the  survivors  or  their  representatives,  ac- 
cording to  the  principles  of  the  law  of  descents.  On  the  death  of 
one  of  the  children  without  issue :  Held,  that  the  estate  passes  to 
the  surviving  children,  and  to  the  descendants  of  such  as  are  dead, 
the  latter  taking  as  purcka$erM^  under  the  will,  the  share  which 
the  parent  would  have  taken,  if  alive.  Dickinson  v.  Hocmes^  1 
Grattan  302. 

d.  (Same.)  H.  devised  in  1822  to  his  son  and  his  heirs,  a  tract  of 
land,  in  trust  to  permit  the  testator's  daughter  to  have  all  the  rents 
and  profits  arising  therefrom  during  her  natural  life,  and  after  her 
death  to  her  children  lawfully  begotten,  but  if  she  should  die  with- 
out  lawful  issue,  then  I  give  and  devise  the  said  land  to  my  said 
son  and  his  heirs  forever:  Another  item  of  the  will  devised  various 
slaves,  male  and  female,  *<  on  the  same  terms,"  the  testator  had 
given  the  land,  and  another  clause  gave  also  on  same  terms,  one- 
half  of  his  stock,  plantation  utensils,  and  household  and  kitchen 
furniture.  The  testator  gave  the  residue  of  his  estate  to  his  said 
son,  whom  he  also  appointed  his  executor. 
Held  under  this  will : 

1.  That  the  daughter  took  an  equitable  estate  tail,  which  in  thb 
state  is  converted  into  an  estate  in  fee,  in  the  lands  devised  to  her. 

2.  That  in  the  personal  property  she  took  an  absolute- estate. 
8.  That  the  limitation  over  to  the  son  being  after  an  indefinite 

failure  of  issue,  is  void. 

4.  That  the  bequest  being  of  both  male  and  female  slaves,  and 
the  testator  intending  that  all  should  go  over  on  the  same  event, 
the  character  of  the  subject  matter  of  the  bequest,  as  in  the  case 
of  Briscoe  v.  Briscoe,  6  Gill  6c  John.  282,  does  not  make  the  limi- 
tation over  valid. 

A  guardian  cannot  incroach  on  the  capital  of  his  ward's  estate 
without  the  order  of  the  orphans'  court,  nor  can  the  real  estate  of 
the  ward  be  diminished,  but  by  the  approbation  of  the  court  of 
chancery.    Haiicn  y.  Wttwu^  12  Gill  dc  Johnson  84. 
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EVIDENCE.  (Decree  evidence  against  all  claiming  under  par* 
Hes.)  A.  executed  and  delivered  to  B.  a  deed  purporting  to  con- 
vey to  him  certain  undivided  parts  of  two  vessels;  aAer  which  A. 
cliedy  and  P.,  the  administrator  of  his  estate,  brought  a  bill  in 
equity  against  6.  to  set  aside  such  deed,  on  the  ground  that  it  was 
void  for  want  of  consideration,  and  was  fraudulent  under  the  statute 
of  1628.  These  points  were  decided  on  such  bill  against  P.  In 
a  suit  afterwards  brought  to  recover  a  portion  of  the  earnings  of 
the  vessels,  by  C,  the  assignee  of  B.,  against  D.,  who  claimed 
title  to  said  sliares  under  a  probate  sale  from  P.,  it  was  held,  that 
the  record  of  the  decree  in  the  first  mentioned  suit  was  admissible 
and  conclusive  against  D.  to  establish  the  validity  of  the  deed,  not 
only  because  D.  was  privy  in  estate  to  P.,  but  because  he  pur- 
chased  with  both  constructive  and  actual  notice  of  the  pendency 
of  this  suit.     Gould  v.  Stanton^  16  Day  12. 

2.  (Declarations  of  nominal  plaintiffs  after  assignment.)  In  an 
action  brought  in  the  name  of  the  payee  of  a  promissory  note  not 
negotiable,  for  the  benefit  of  the  assignee,  against  the  maker,  the 
declarations  of  such  payee,  made  after  the  assignment  and  notice 
thereof  to  the  maker^  are  not  admissible  in  favour  of  the  defendant. 
Scripture  v.  Newcomb^  ib.  588. 

3.  (Former  evidence  of  witness,  tthere  he  has  since  become  inte- 
rested.)  Testimony  taken  under  oath,  and  reduced  to  writing  by 
the  judge,  on  the  first  trial  of  the  case,  will  be  admissible  in  evi- 
dence, where  the  witness  has  since  become  interested  in,  and  a 
party  to  the  suit.  Per  curiam:  The  ordinary  causes  which 
incapacitate  a  witness  from  appearing  in  open  court,  and  render 
his  testimony  admissible  when  reduced  to  writing  on  a  former 
trial,  are  absence,  death,  insanity,  sickness.  To  these  may  be 
added,  an  interest  subsequently  acquired  in  the  event  of  the  suit. 
Wafer  v.  Htmken,  9  Robinson  203. 

(Effect  of  receipt — Alterations  in.)  A  receipt  for  money  is  not 
conclusive  evidence  against  the  person  giving  it.  He  may  show 
that  the  money  has  not  been  received,  or  that  he  was  induced  to 
give  it  by  misrepresentations. 

The  dei^ign  of  the  receipt  may  be  proved  by  parol  testimony, 
vithout  producing  the  receipt  itsejf,  or  accounting  for  its  absence; 
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but,  if  the  question  be  upoD  the  receipt  itaelf,  by  whom  signed,  or 
what  are  its  contents,  the  receipt  must  be  produced. 

And  whether  it  be  for  money  or  specific  articles,  makes  no  dif- 
ierence. 

As  a  general  principle,  erasures  in  a  deed  roust  be  accounted 
(or.  Not  80  to  a  receipt,  the  production  of  which  might  be  dis- 
pensed  with,  at  the  trial.    Humphries  ▼•  M^Crawy  5  Pike  61. 

5.  {8awu.)  A  receipt  **in  full"  of  an  instrument  sued  on,  though  spe- 
cified an  amount  as  paid,  somewhat  less  than  the  amount  really  due, 
must  be  taken  as  prima  facie  evidence  of  what  it  imports;  and  as 
conclusive,  unless  shown  to  have  been  executed  by  mistake,  or 
procured  by  fraud,  or  unless  its  veracity  and  conclusiveness  is 
impeached  in  some  other  manner. 

And  though  it  might  not  amount  to  a  technical  payment,  so  as 
to  support  a  plea  of  payment,  yet  as  the  verdict  attained  the  sub« 
stantial  justice  of  the  case,  it  was  proper  not  to  disturb  it. 
Thompson  v.  Lemoyne^  ib.  812. 

EXECUTION.  {Lety  on  articles  exempt  hy  law  from  execution 
and  sale^  passes  no  title.)  The  levy  of  an  execution  on  property 
exempt  from  execution  has  no  more  eflect  as  to  a  change  of  title, 
than  a  levy  on  the  property  of  a  third  person. 

At  any  rate,  the  officer,  who  wrongfully  takes  such  property  on 
execution,  cannot,  as  agninst  the  debtor,  justify  the  taking,  by 
virtue  of  the  process.    Williams  v.  Miller y  16  Day  144. 

2.  {Implement  of  trade.)  A  horse,  used  by  a  tanner,  is  not  an 
implement  of  trade,  exempt  from  execution.  Wallace  v.  Collins^ 
5  Pike  41. 

EXECUTORS  AND  ADMINISTRATORS.  (Evidence  efrenun^ 
ciaiion.)  To  constitute  a  renunciation  of  the  trust  of  executor,  an 
express  declaration  to  that  efiect,  by  the  person  appointed,  is  not 
requisite ,-  but  his  refusal  to  act  as  executor,  may  be  implied. 

Where  a  person  named  in  the  will  as  executor  with  other  per- 
sons,  being  a  judge  of  probate,  received  the  will  for  probate  from 
the  other  executors,  allowed  it  to  be  proved  before  him,  approved 
it,  and  took  bonds  from  such  other  executors  for  the  faithful  per- 
formance of  their  trust,  and  took  jurisdiction  of  the  settlement  of 
the  estate  under  the  will :  it  was  held,  that  these  acts  sufficiently 
evinced  a  renunciation  of  the  trust,  and  were  equivalent  to  an  ex- 
press refusal  to  accept  it.    Ayres  v.  Weed^  16  Day  291. 
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FIXTURES.  (Am  between  landlord  and  tenant.)  A  tenant  for 
yean  has  a  right  to  reroore,  during  the  term,  but  not  aflerwards, 
a  building  erected  by  him  on  the  leased  premises,  for  the  purpose 
of  carrying  on  his  business. 

Where  a  tenant  for  years  takes  down  and  removes  an  old  shop 
standing  on  the  leased  premises,  and  erects  a  new  one  on  its  foun- 
dation, for  the  same  purposes^  the  use  of  a  portion  of  the  materials 
of  the  old  shop  in  the  construction  of  the  new  one,  by  such  tenant, 
will  Dot  in  law  vest  the  title  to  the  latter  in  the  owner  of  the  former, 
if  the  new  shop  is  a  different  and  distinct  building  from  the  old 
shop,  and  not  the  old  one  repaired,  or  reconstructed;  the  title  to 
the  new  shop,  in  such  case,  turning  on  the  question  whether  it  is 
substantially  ond  essentially  the  same  building  as  the  old  one. 

Where  a  building  was  erected,  by  a  tenant  for  years,  partly  on 
the  land  of  A.,  his  lessor,  and  partly  on  the  adjoining  land  of  B., 
a  stranger,  and  so  remained  aAer  the  expiration  of  the  lease;  it 
was  held,  (hat  ahhough  B.  had  a  right  to  remove  that  part  of  such 
building  which  rested  on  his  own  land,  be  had  no  right  to  remove 
that  part  which  was  affixed  to  the  freehold  of  A.  Beers  v.  St. 
Jokn^  ib.  322. 
FRAUDS  AND  PERJURIES.  {Agreement  not  to  he  performed 
within  a  year — Part  performance.)  On  the  26th  of  October, 
1641,  A.  made  a  parol  contract  with  B.  to  labour  for  him,  one 
year,  for  360  dollars,  and  to  commence  the  service  upon  A.'s 
return  from  New  York,  which  was  to  be  in  the  course  of  a  week 
or  ten  days  thereaAer.  B.,  on  the  9th  of  November  following, 
after  his  return  from  New  York,  commenced  his  labour  under  the 
contract,  and  so  continued  until  the  26th  of  June,  1842,  when  he 
left  the  employment  of  B.  In  an  action  of  book  debt,  afterwards 
brought  by  A.  against  B.,  for  his  services,  it  was  held,  1.  that  the 
contract  not  being  one,  which,  by  its  terms,  was  to  be  performed 
within  one  year  from  the  making  thereof,  and  not  being  reduced 
to  writing,  was  within  the  statute  of  frauds  and  perjuries;  2.  that 
the  part  performance  of  this  contract  by  A.,  by  serving  under  it 
more  than  six  months,  did  not  take  it  out  of  the  statute  so  as  to 
give  it  validity;  3.  that  being  thus  within  the  statute,  it  was  not 
available  to  defeat  the  claim  of  A.;  4.  that  A.*s  entering  into  B.'s 
service  oo  the  9th  of  November,  furnished  no  presumption  to  go 
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to  the  jury,  that  the  parties  lecognised  the  contract  as  one  per- 
fected and  completed  on  that  day.  [One  judge  dissenting  on  the 
last  point.]     Cawus  v.  Lawuonj  ib.  246. 

2.  (Parol  evidence  to  etiabliMk  a  truMi.)  Parol  proof  of  the  circum* 
stances  under  which  land  is  purchasedy  by  one  person,  and  a 
deed  taken  to  himself,  for  the  benefit  of  another,  is  admissible,  to 
show  an  implied  or  resulting  trust. 

Parol  proof  of  an  express  trust  in  the  purchase  of  land,  is  not 
excluded,  by  the  statute  of  frauds  and  perjuries,  where  there  has 
been  part  performance,  not  only  by  the  payment  of  the  purchase 
money,  but  also  by  an  entry  and  occupation  under  the  contract, 
and  expensive  improvements  upon  the  land.  Church  v.  Sterlings 
ib.  889. 

HUSBAND  AND  WIFE.  {AnU^nyptial  coniracU  between.) 
Where  A.,  in  1625,  gave  to  B.  a  writing  in  these  words:  "In 
consideration  of  B.*s  becoming  my  wile,  I  promise  to  give  her  at 
the  rate  of  one  dollar  per  week  from  the  date  of  our  marriage,  so 
long  as  she  remains  my  wife" — [signed  by  A.;]  the  contem- 
plated marriage  took  place ;  and  B.  lived  with  A.,  as  his  wife,  until 
1843,  when  A.  died ;  on  a  claim  exhibited  by  B.,  to  the  commis- 
sioners on  A.'s  estate,  for  the  sum  due  to  her  under  the  contract, 
it  was  held,  1.  that  commissioners  upon  insolvent  estates  have  the 
powers  of  courts  of  law  and  of  chancery ;  2.  that  the  court,  in  con- 
struing the  language  of  a  written  instrument,  may  take  into  view 
the  situation  of  the  parties  and  the  subject  matter  of  the  transac- 
tion ;  3.  that  in  this  case,  the  contract  being  made  in  contemplation 
of  marriage,  and  purporting  to  hold  forth  a  benefit  to  B.,  a  court 
of  law  would  construe  it  as  providing  for  the  payment  of  a- sum  of 
money  to  her  after  the  termination  of  the  coverture^  the  amount 
to  be  ascertained  by  its  duration;  [one  judge  disisenting] ;  4.  that 
however  a  court  of  law  might  treat  this  contract,  a  court  of  equity 
would  enforce  it;  consequently,  the  commissioners  ought  to  allow 
the  claim.     Brown  v.  Siater,  ib.  192. 

2.  {Liabilitff  of  Meparate  estate  of  wife  for  her  debts.)  Where  a 
married  woman,  who  has  a  separate  estate  during  coverture,  was 
furnished  with  articles  suitable  to  her  condition  in  life,  for  the  use 
of  the  house  in  which  she  dwelt  with  her  husband  and  family,  and 
both  before  and  aAer  the  decease  of  her  husband,  who  was  insol- 
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vent,  promised  to  pay  for  them  generally,  and  also  as  soon  as  she 
received  her  dividends  from  a  specified  portion  of  her  estate,  in  an 
action  at  law,  brought  by  the  vendor  after  the  husband's  death, 
to  recover  the  value  of  the  articles  so  furnished,  against  the  wife, 
the  survivor,  the  court  will  not  instruct  the  jury,  that  there  was 
no  evidence  that  the  private  and  separate  estate  of  the  defendant 
was  ever  pledged  originally  for  the  payment  of  the  plaintiff's 
claim  ;  nor,  that  there  was  no  evidence  that  the  goods  were  fur- 
nished at  the  request,  or  upon  the  promise  of  the  defendant.  Gray 
Y.  Crookj  12  Gill  &  Johnson  236. 
8.  {Gift  to  wife  hy  stranger.)  A  gift  of  a  chattel  to  the  wife,  by  a 
stranger,  vests  the  legal  title  in  the  husband,  but  it  is  presumed 
to  have  been  given  to  her  separate  use ;  and  equity  upholds  the 
gift  by  making  the  husband  trustee.  Howard  et  ah  v.  Menifee^ 
6  Pike  668. 
INTEREST.  {Where  the  right  i9  in  suit.)  A  court  of  equity  will, 
at  the  suit  of  a  creditor  of  an  insolvent  debtor,  pursue  property, 
the  avails  of  his  labour,  in  the  hands  of  parties  uniting  with  him 
to  screen  the  same  from  his  creditors,  or  in  the  hands  of  volun- 
teer  purchasers  from  such  parties. 

In  a  suit  claiming  under  an  adverse  title,  property  which  has 
been  conveyed  to  trustees  for  the  payment  of  debts,  to  which  only 
the  grantor  and  the  trustees  are  parties  defendants,  a  decree  in 
the  cause  in  favour  of  the  plaintiflT,  does  not  bind  the  cestuis  que 
trust. 

Tenants  holding  property  which  is  the  subject  of  controversy 
in  a  pending  suit,  are  bound  to  pay  interest  upon  the  rents,  though 
it  is  not  ascertained,  who  is  the  party  entitled  to  receive  them. 
Commonwealth  v.  Ricks^  1  Grattan  416. 
JUDGMENT.  {When  judgment  of  court  may  be  examined  col- 
laterally.) Where  a  decree  is  a  mere  nullity,  its  invalidity  may 
be  shown  collaterally  in  another  suit ;  otherwise  where  it  is  only 
reversible  for  error,  when  it  is  binding  on  the  parties  until  reversed. 
The  line  which  separates  error  in  judgment  from  usurpation,  is 
very  definite,  and  denotes  the  cases  reversible  for  error  by  an  ap« 
pellate  court,  and  such  as  may  be  declared  a  nullity. 

The  errors  of  the  court  do  not  impair  the  validity  of  their  judg- 
ments— they  are  binding  until  reversed.     If  there  be  a  total  waii 
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oT  jorisdictioo,  the  proceedings  are  a  mere  nullity  and  cooler  no 
right,  and  nmj  be  rejected  tkhen  collaterally  drawD  in  question. 
A  ooort  once  obtaioiog  junsdictian  of  the  parties  and  of  the 
aobiect  matter,  has  the  right  to  decide  erery  question  arising  in 
the  caose ;  and  whether  its  decision  be  correct  or  not,  nntil  reversed 
tt  is  binding  in  every  other  court.    Evam*  t.  Percifmll^  5  Pike  424. 

JURY.  {Campeiemejf  ofjwrorM  to  prove  wdscomduet — Sealed  vet" 
did  moi  to  he  regarded.)  Where  it  is  sought  to  set  aside  a  ver- 
diet,  lor  the  mistake,  irregularity  or  misconduct  of  the  jurors, 
those  jurors,  though  wiliiog  to  testify,  are  not  competent  witness- 
es to  prove  such  mistake,  irregularity  or  misconduct. 

Where  the  jury,  after  the  cause  had  been  committed  to  them, 
and  they  had  been  in  consultation  thereon,  came  into  court,  and 
being  called  by  the  cleik,  answered  to  their  names;  being  then 
inquired  of,  whether  they  had  agreed  on  a  verdict,  their  foreman 
replied,  that  they  had ;  but  before  the  verdict  was  given  to  the 
clerk,  the  (breman  handed  to  the  judge  a  paper  in  these  words — 
**  In  this  case,  the  jury  have  agreed  on  a  verdict,  as  handed  inT* 
the  minority,  however,  desiring  to  have  it  understood,  that  they 
come  in  silent** — the  judge  read  the  pper,  but  not  in  the  hearing 
of  any  person,  and  then  remarked  to  the  jury,  that  the  verdict 
must  be  taken  in,  in  the  ordinary  manner;  it  was  then  given  to 
the  clerk,  was  read  aloud  by  him,  and  was  ordered  to  be  recorded; 
this  being  done,  the  jury  were  requested  to  listen  to  their  verdict 
as  recorded ;  it  was  read  to  them  accordingly ;  and  no  objection 
was  made  thereto;  on  a  motion  in  arrest  of  judgment,  it  was  held, 
that  these  facts  constituted  no  sufficient  ground  for  setting  aside 
the  verdict. 

It  is  only  the  final  opinion  of  the  jurors,  that  is  to  be  expressed, 
by  their  verdict ;  and  the  only  proper  mode  of  giving  their  definitive 
assent  to  a  verdict,  is  in  open  court,  in  answer  to  the  usual  inquiry 
made  by  the  clerk.    Meade  v.  Smithy  16  Day  846. 

2.  (Same.)  After  a  verdict  has  been  rendered,  it  is  not  in  the  power 
of  any  number  of  the  jurors,  nor  all  of  them,  to  deprive  the  party 
who  has  obtained  it,  of  any  advantage  resulting  therefrom.  No 
declaration,  though  under  oath,  of  any  member  of  the  jury,  as  to 
the  reasons  which  led  to  the  verdict,  can  be  listened  to.  Digard 
T.  Mickaudf  9  Robinson  886. 
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8.  {Crrandjvry — Proceedings  and  evidence  before.)  It  is  the  po- 
licy of  the  law,  in  the  fartherance  of  justice,  that  the  preliminary 
inquiry  before  a  grand  jury  should  be  conducted  in  secret.  No 
evidence,  therefore,  will  be  received,  for  the  purpose  of  vitiating 
an  indictment,  either  from  the  grand  jurors,  or  from  the  witnesses 
before  them,  or  from  any  other  person  required  by  law  to  be  pre- 
sent, as  to  the  evidence  given  on  such  inquiry. 

The  party  accused,  however,  may  be  present,  during  the  ezaroi« 
nation  of  witnesses  before  the  grand  jory. 

In  the  preliminary  inquiry  before  a  grand  jury,  the  same  nicety 
in  regard  to  legal  evidence,  is  not  required,  as  in  the  trial  of  causes 
before  a  petit  jury.  It  seems,  therefore,  that  the  admission  by  a 
grand  jury,  of  evidence  not  strictly  legal,  would  not,  if  shown,  be, 
of  course,  a  sufficient  ground  of  quashing  the  indictment.  The 
State  V.  FaM€t,  16  Day  458. 
LEGACY.  (  When  specific — Parol  evidence  to  explain  latent  am- 
^g^iiy-)  A  bequest  of  ^^my  Eost-Haddam  bank  stock,"  is  m 
specific  legacy, 

A  specific  legacy  is  not  to  be  taken  for  the  payment  of  debts, 
until  the  general  fund  is  exhausted. 

The  testator  gave  to  B.,  described  in  the  will  as  the  friend  of 
his  mother,  and  for  many  years  a  part  of  his  father's  family,  a 
life  estate  in  his  East-Haddam  bank  stock,  and  directed  that  the 
notes  secured  upon  snid  stock  should  be  paid  by  his  executor,  so 
far  as  it  could  be  done  consistently  with  his  will;  providing  also, 
that  said  stock  should  be  in  discharge  of  his  indebtedness  to  her, 
if  enough  for  that  purpose;  and  estimating  his  cotton  goods  as 
about  enough  to  pay  his  debts.  After  giving  sundry  specific  lega- 
cies, he  disiK)sed  of  the  residue  of  his  estote  to  C.  and  her  son  D., 
providing  that  C.  should  have  exclusively  the  dwelling-house 
where  she  then  lived,  and  that  aHer  her  death,  the  factory  estate 
should  be  wholly  the  estate  of  D.  It  appeared,  that  just  before 
tlie  execution  of  his  will,  the  testator  became  indebted  to  the  East- 
Haddam  bank,  by  two  notes,  amounting  to  4600  dollars,  collate- 
rally secured  by  a  pledge  of  said  bank  stock,  with  a  power  of 
sale;  which  notes  were  unpaid,  at  the  time  of  his  death;  that  his 
debt  to  B.  wos  1530  dollars;  that  his  other  debts  amounted  to 
7143  dollars;  that  the  value  of  the  bank  stock  was  6320  dollars; 
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that  the  value  of  the  cotton  goods  was  2400  dollars;  and  of  his 
other  personal  property,  6581  dollars.  Held,  1.  that  B.  took  the 
bank  stock  subject  only  to  the  extinguishment  of  her  debt  against 
the  estate,  and  that  the  machinery  in  the  factory,  as  well  as  the 
other  personal  estate  not  specifically  given,  was  to  be  applied  to 
the  satisfaction  of  the  debt  to  the  bank,  before  the  bank  stock 
could  be  resorted  to  for  that  purpose;  2.  that  parol  evidence  as  to 
the  condition  of  the  testator's  property,  was  admissible  to  explain 
a  latent  ambiguity;  but,  8.  that  the  admission  or  exclusion  of  such 
evidence,  in  this  case,  would  not  vary  the  result*  Brainerd  v. 
Cowdreyy  ib.  1. 

2.  {lAahility  oftpeafic  legacies  far  dehU.)  The  testator  directed 
his  lawful  debts  to  be  paid,  estimating  his  cotton  goods  about 
enough  for  that  purpose.  He  aAerwards  directed,  that  two  notes, 
due  to  the  East-Haddam  bank,  and  secured  by  his  bank  stock, 
should  be  paid^by  his  executor,  so  far  as  might  be,  consistently 
with  'his  will ;  and  gave  the  use  of  such  bank  stock  to  B  for  life. 
He  then  gave  all  the  rest  of  his  property,  real  and  personal,  not 
necessary,  or  taken  to  pay  his  lawful  debts,  to  C.  and  her  son  L. ; 
— adding  this  clause— *' it  being  understood,  that  C.  shall  have 
exclusively  the  dwelling-house  where  she  now  lives,  so  far  as  I 
a.n  owner  of  the  same;  and  aAer  the  death  of  C,  the  factory  es- 
tate shall  be  wholly  the  estate  of  L.,  and  his  heirs,  forever/*  The 
cotton  goods  and  other  personal  property,  aside  from  the  bank 
stock,  were  insufficient  to  pay  the  debts.  Held,  that  the  bank 
stock,  though  specifically  bequeathed,  was  liable  to  be  sold  for  the 
payment  of  debts,  in  preference  to  the  real  estate  so  devised.  [By 
two  judges,  including  the  chief  justice,  against  two,  the*  other  not 
sitting.]     lb.  498. 

LIMITATION.  {Exception  of  absence  otU  of  ike  state.)  Where 
the  defendant,  a  debtor  of  the  plaintifl^,  being  a  citizen  of  and  domi- 
ciled within  this  state,  and  residing  therein  with  his  family,  con- 
sisting of  his  wife  and  several  children,  and  having  property  therein 
of  greater  value  than  the  amount  of  the  plaintiff's  demand,  publicly 
led  his  farhily  and  property  here,  and  went  out  of  the  state,  at 
different  times  in  two  successive  years,  to  one  of  the  southern 
states,  where  he  remained,  each  time,  for  the  period  of  about  eight 
months,  for  the  purpose  of  taking  charge  of  a  store  of  goods,  and 
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ftttending  to  the  business  thereof;  intendiog,  at  his  departure,  and 
during  his  absence,  a  temporary  absence  only,  and  a  speedy  re- 
turn to  bis  residence  in  this  state,  and  without  abandoning,  or  in- 
tending to  abandon,  his  domicil  here ;  it  was  held,  that  the  defend- 
ant, during  such  absence,  was  not  "  without  this  state,"  within 
the  meaning  of  the  8th  section  of  our  statute  of  limitations,  and 
therefore,  the  time  of  such  absence  was  not  to  be  excluded  from 
the  computation  of  the  time  limited  for  bringing  the  action.  [The 
chief  justice  dissenting.]     Sage  v.  Hawley,  ib.  106. 

2.  (AeknowledgmetU.)  The  statement  by  one  of  the  drawers  of  a 
promissory  note,  **  that  he  supposed  he  would  have  to  pay  it,  if 
the  amount  could  not  be  got  out  of  the  succession  of  the  other 
drawer,"  is  such  an  acknowledgment  of  the  debt,  as  will  inter- 
rupt prescription.     Hays  v.  Marth^  9  Robinson  26. 

8.  (Same,)  To  interrupt  prescription,  the  acknowledgment  of  the 
debt  must  be  specific,  and  must  apply  to  a  particular  debt.  So 
with  regard  to  the  renunciation  of  a  prescription  already  acquired, 
the  renunciation  being  in  the  nature  of  the  renewal  of  an  obliga- 
tion ;  and  although  it  may  be  made  tacitly,  it  must  result  from  a 
fact  giving  a  presumption  of  the  relinquishment  of  the  right  ac- 
quired by  the  prescription,  and  such  fact  must  be  necessarily  and 
strongly  connected  with  the  debt  intended  to  be  revived.  Courte* 
bray  v.  Rilg,  ib.  611. 

4.  (Part  payment,)  Part  payment  of  a  debt,  either  of  principal  or 
interest,  within  the  period  of  limitations,  forms  a  new  point,  from 
which  the  statute  will  begin  to  run. 

Part  payment  by  one,  before  the  bar  attaches,  will  bind  the 
other  joint  debtors — payment  by  one,  is  payment  for  all.  Trustees 
R.  E.  Bank  v.  Hartjield,  5  Pike  551. 

MONEY  HAD  AND  RliCElVED.  (When  Doluntary  payment 
cannot  be  recovered  back.)  D.  being  the  owner  of  an  over-due 
note,  made  by  A.,  in  183*2,  and  indorsed  by  B.,  and  secured  also 
by  a  mortgage  of  B.*s  real  estate,  C.  in  June,  1637,  paid  to  D.  250 
dollars,  to  be  applied  in  payment  of  the  interest  then  due  on  such 
note,  unless  C.  should  pay  the  full  amount  of  the  note,  and  take  an 
assignment  thereof,  with  its  mortgage  security ;  jn  which  case  the 
sum  so  paid  was  to  go  towards  its  purchase.  Nothing  farther  was 
done  in  relation  to  this  note,  until  October,  1838,  when  D.  sold 
TOL.  VI.  38 
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and  assigned  it,  with  the  mortgage  security,  to  E.,  for  the  annount 
due  on  it,  deducting  the  250  dollars  paid  by  C.  In  February,  1839, 
E.  brought  a  bill  to  foreclose  the  mortgage ;  making  B.,  C.  and 
others  parties  defendants ;  and  afterwards,  on  the  default  of  the 
defendants  to  appear,  a  decree  of  foreclosure  was  passed  against 
them,  for  the  whole  amount  of  the  note,  without  deducting  the  250 
dollars  paid  by  C«  In  an  action  for  money  had  and  received, 
afterwards  brought  by  C.  against  D.,  it  was  held,  that  C.  was  not 
entitled  to  recover.  Wolcott  v.  Reed^  16  Day  240. 
MORTGAGE.  (When  agreement  will  be  conttrued  a  candiiional 
jolf ,  and  not  a  mortgage.)  Whenever  a  conveyance,  assignment, 
or  other  instrument,  transferring  an  estate,  was  originally  intended 
between  the  parties  as  a  security  for  money  or  any  other  incum- 
brance, whether  the  intention  appears  from  the  same  or  any  other 
kistrument,  it  is  a  mortgage. 

A  cocditional  sale,  if  clearly  proven  to  be  a  real  safe,  and  not  a 
mere  transaction  to  disguise  a  loan,  will  be  held  valid,  though  every 
transaction  of  this  sort  is  viewed  with  jealousy. 

Parol  evidence  is  admissible  to  show  that  a  deed  absolute  on  its 
face,  was  intended  as  a  mortgage.  This  principle  is  peculiar  to 
mortgages  and  trusts. 

It  rests  upon  principles  of  policy  and  a  sense  of  justice,  and  the 
extrinsic  evidence  is  received,  not  to  qualify  or  destroy  the  terms 
of  the  deed,  but  to  establish  the  fact  of  a  loan.  This  fact  estab- 
lished, makes  it  a  mortgage. 

The  construction  is  a  question  of  intention :  and  to  determine 
whether  the  instrument  is  a  mortgage,  the  frue  question  is,  whether 
there  is  still  a  debt  subsisting  between  the  parties,  capableof  being 
enforced  in  any  way,  in  rem  or  tit  persemam.  The  test  is,  in 
other  words,  whether  the  instrument  is  a  security  for  the  payment 
of  any  money,  or  the  performance  or  non-performance  of  any  act 
or  thing. 

If  the  transaction  resolves  itself  into  a  security,  whatever  be  its 
form,  it  is  in  equity  a  mortgage.  If  not  a  security,  it  is  a  con- 
ditional sale  or  an  absolute  purchase. 

The  absence  of  a  bond  or  covenant  to  repay  the  money  will  not 
make  it  the  less  a  mortgage,  if  it  is  clearly  established  to  be  a 
securiiy  for  a  loan  or  the  payment  of  a  debt. 
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The  line  of  discrimiDalion  between  mortgages  and  conditiooal 
sales  cannot  be  marked  out  by  any  general  rule;  but  every  case  as 
to  the  true  nature  ofthe  transaction  and  the  intention  oftlie  parties, 
must  be  determined  by  its  own  circumstances.  Johnsau  v.  Clark^ 
6  Pike  321. 
PARTNERSHIP.  (  Where  real  ettaie  is  held  a$  partnership  pr(h 
P^rty.)  B.  contemplating  a  p&rtnership  connexion  with  C,  in  the 
business  of  manufacturing  satinet  cloths,  and  being  the  sole  owner 
ofthe  land,  works,  machines  and  implements  suitable  for  that  pur- 
pose, convoyed,  on  the  6th  of  May,  1836,  one  half  thereof  to  C, 
for  a  consideration  moving  entirely  from  him  in  his  individual 
capacity ;  and  on  the  same  day,  a  partnership  between  B.  and  C« 
was  formed  and  the  property  in  question  was  subsequently  used  -by 
them,  for  partnership  purposes.  Several  other  partnerships  were 
afterwards  formed  and  dissolved,  of  which  BL  continued  to  be  a 
member,  and  by  which  this  property  continued  to  be  used  in  the 
same  business.  In  the  articles  of  one  of  these  partnerships,  formed 
on  the  14th  of  June,  1637,' this  property  was  referred  to  as  real 
estate  owned  by  the  partners  in  common,  B.  owning  one  half,  and 
the  other  partners  the  other  half.  During  this  period,  the  title 
which  appeared  upon  the  public  records,  was  a  tenancy  in  common; 
and  there  was  no  agreement  that  it  should  be  considered  otherwise. 
The  value  of  the  property  was  somewhat  enhanced,  by  improve- 
ments upon  it,  and  additions  to  it,  made  from  the  avails  of -the 
partnership  business,  principally,  if  not  wholly,  before  the  partner- 
ship of  June,  1837.  On  the  11th  of  July,  1837,  B.  being  indebted, 
in  his  individual  capacity,  to  A.,  by  a  note  for  787  dollars,  mort- 
gaged to  A.,  as  security  therefor,  ^'one  undivided  half  of  a  satinet 
factory,  situate,  6^.,  [describing  the  property  in  question,]  together 
with  the  one  half  of  all  the  machinery  and  other  appurtenances 
thereunto  belonging."  B.  and  C,  at  this  time,  owned  a  small  piece 
of  land  adjoining  the  mortgaged  premises,  which  was  not,  by 
express  terms,  included  in  the  mortgage  deed.  In  May,  1840,  B. 
mortgaged  to  his  partners  the  property  previously  mortgaged  by 
him  to  A.,  to  secure  one  half  of  the  company  debts,  and  a  certain 
note  for  643  dollars;  and  about  the  same  time,  B.  became  bankrupt, 
and  absconded.  He  was  then  indebted  to  the  partnership  in  a  sum 
about  equal  to  his  interest  in  the  property  in  question.  On  a  bill  of 
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foieclosuref  brought  by  A.  against  B.  and  the  second  class  of  incum- 
brancers, it  was  held,  1.  that  if  the  property  in  question  was  part- 
nership stock,  when  it  was  mortgaged  by  B.  to  A.,  and  A.  had  notice, 
actual  or  constructive,  of  that  fact,  thatAolvent  partners  would  have 
a  lien  upon  it  for  the  payment  of  debts  due  from  the  partnership,  as 
well  as  for  the  balance  due  from  B.  to  the  partnership ;  but  2.  that 
in  consequence  of  the  conveyance  from  B.  to  C,  in  May,  1836,  B. 
and  C.  became  tenants  in  common  of  the  property,  as  of  real  estate, 
and  such  they  remained,  notwithstanding  the  partnership  and  the 
use  of  the  property  for  partnership  purposes;  8.  that  the  mortgage 
deed  of  July,  1837,  from  B.  to  A.,  conveyed  the  interest  of  B.,  not 
only  in  the  factory  building  and  the  land  covered  by  it,  but  in  other 
land  used  with  it,  necessary  or  convenient  for  its  use,  as  well  as  in 
the  water  privileges,  implements,  4Ke. ;  4*  ^bmt  as  this  deed  might 
iM>nvey  the  adjoining  lot,  and  there  were  no  facts  to  show  that  it 
^did  not,  the  court  could  not  pronounce  it  void,  on  the  ground  of  its 
purporting  to  convey  an  undivided  interest  in  a  distinct  and  sepa- 
rate part  of  a  larger  parcel  held  in  common.  Frink  v.  Branch 
and  atherif  16  Day  260. 
2.  (AcHon  of  account  between  partnerM.)  A.  and  B.,  having  been 
the  owners,  as  partners,  of  the  works  used  by  them  in  a  manufac- 
turing establishment,  including  the  land,  buildings,  fixtures,  ma- 
chinery and  tools,  dissolved  their  partnership,  in  June,  1834.  Each 
continued  to  be  the  equitable  owner  of  an  undivided  moiety  of  such 
works;  but  the  legal  title  thereto  was  vested  in  B.,  and  remained  in 
him  until  October,  1839;  when  B.  conveyed,  by  a  quit-claim  deed, 
an  undivided  moiety  thereof  to  A. ;  who,  immediately  aAerwards, 
mortgaged  his  interest  to  C. ;  and  this  mortgage  is  still  outstanding. 
In  September,  1840,  D.  and  B.,  creditors  of  A.,  having  obtained 
judgments  against  him,  had  their  executions  levied  on  his  interest 
in  such  works,  certain  proportions  of  which  were  duly  set  off  to 
them.  From  the  dissolution  of  the  partnership  in  June,  1834,  to 
April,  1842,  B.  let  out  the  works,  and  received  the  rents  and  profits, 
and  accounted  for  a  part  thereof.  During  this  period,  B.  also  had 
in  his  hands  certain  accounts  in  favour  of  the  late  partnership 
against  sundry  persons,  which  he  held  for  the  purpose  of  collecting 
the  sums  due  thereon,  a  part  of  which  he  had  in  fact  collected.  In 
an  action  of  account,  brought  by  A.  against  B.,  calling  for  B.'s 
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account  from  June,  1834,  to  April,  1842,  to  which  B.  pleaded  never 
bailiff  and  receiver,  it  was  held,  1.  that  this  action  would  lie  for  the 
rents  and  profits  accruing  between  the  date  of  B.'s  quit-claim  deed 
to  A.  and  the  levy  of  the  executions  of  D.  and  E ;  2.  that  A/s 
mortgage  to  C.  did  not  afl^t  A.*s  rights,  as  owner  of  a  moiety  of 
the  property;  3.  that  A.  was  not  precluded  from  sustaining  this 
action,  because  he  had  only  an  equitable  title;  or  because,  aAer  the 
levy  of  the  executions,  there  were  more  than  two  co-tenants;  or 
because  the  proof  did  not  show,  that  B.  was  the  bailiff  of  A.,  dur- 
ing the  whole  of  the  time  alleged ;  4.  that  it  was  not  a  ground  of 
defeating  the  action,  that  the  declaration  called  for  an  account  of 
a  part  only  of  the  property,  that  belonged  to  such  works;  or  because 
the  defendant  was  called  upon,  in  several  counts,  to  account  for  as 
many  distinct  trusts,  when  there  was  in  fact  but  one  trust.  Lacon 
V.  Da^enporty  ib.  331. 
3.  (DiMsoluHon  o/^  and  comequeneeM.)  Wherever  the  conditions  of 
a  partnership  are  incapable  of  being  fulfilled,  or  the  fruits  ariaing 
from  it  cannot  be  properly  enjoyed ;  a  good  cause  for  renuaciation 
is  furnished. 

Equity  oAen  declares  partnerships  utterly  void  in  case  of  fraud, 
imposition,  and  oppression,  in  the  original  agreement ;  or  decrees 
a  dis^wlution  of  partnersJiip  unobjectionable  in  its  origin,  but  which 
subsequent  causes  have  rendered  onerous  and  oppressive. 

Cases  of  gross  misconduct,  want  of  good  faith,  or  criminal  want 
of  diligence,  or  such  cause  as  is  productive  of  serious  and  per- 
manent injury  to  the  partnership  concerns,  or  renders  it  impiac- 
ticable  to  carry  on  the  business,  is  good  ground  for  a  dissolution  at 
the  suit  of  the  injured  partner. 

So  habitual  drunkenness,  great  extravagance,  or  unwarrantable 
negligence  in  conducting  the  business  of  the  partnership,  justifies  a 
dissolution ;  but  it  must  be  a  strong  and  clear  case  of  positive  or 
meditated  abuse,  to  authorize  such  a  decree. 

For  minor  misconduct  and  grievances,  if  they  require  redress, 
the  court  will  interfere  by  injunction. 

Where  the  articles  of  partnership  were,  that  one  partner  was  to 
furnish  funds  for  keeping  up  the  supplies,  when  in  his  power  to  do 
•o;  and  the  other  partner  to  attend  to  selling  the  goods,  while  he 
remained  at  home ;  it  b  clear  that  the  parties  never  contemplated 

SB* 
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that  slight  neglect,  or  accideDtal  failures  of  either  to  keep  his  eo- 
gagemeots  should  operate  a  dissolution — hot  only  unequivocal 
demonstrations  of  gross  acts  of  abuse  or  misconduct,  where  the 
injury  would  be  imminent  and  irreparable. 

Under  such  an  agreement,  occasional  absence  from  the  state,  of 
one  partner,  where  the  other  makes  no  objection,  or  detention  from 
home  by  sickness  of  his  family,  does  not  warrant  a  dissolution ; 
nor  does  the  fact  that  the  partner  so  absent  was  not,  generally,  a 
rery  profitable  or  attentive  partner. 

A  partnership  to  continue  during  the  pleasure  of  the  contracting 
parties,  is  strictly  a  partnership  at  will. 

But  to  enable  one  partner  to  dissolve  sach  partnership  at  his  will, 
the  renunciation  must  be  made  in  good  faith,  and  not  at  an  un- 
reasonable time. 

Renunciation  is  held  not  to  be  made  in  good  faith,  where  one 
partner  renounces  in  order  to  appropriate  to  himself  the  profits 
which  the  firm  is  entitled  to  receive. 

Audit  is  made  at  an  improper  time,  when  the  things  are  no 
longer  entire  that  were  of  consequence  to  the  partnership,  and  which 
should  have  deferred  the  dissolution. 

A  partnership  for  a  limited  time,  cannot  be  dissolved  at  the  mere 
pleasure  of  one  partner,  within  the  time  prescribed.  On  the  con« 
trary,  it  can  only  be  dissolved  from  just  motives,  and  for  a  rea- 
sonable cause. 

Stmble :  That  such  partnership  cannot  be  dissolved,  in  any  case, 
by  one  partner  tua  sponitf  but  only  by  decree  of  a  court  of  equity. 

The  partner  who  breaks  off  the  partnership  with  an  unfair  design 
or  for  selfish  objects,  discharges  his  co-partners  from  all  liabilities 
to  him,  but  does  not  thereby  free  himself  from  his  obligations  to 
them. 

When  he  quits  the  partnership  that  he  may  buy  for  himself  what 
the  partnership  has  a  right  to  purchase,  or  that  he  may  make  a 
profit  for  his  own  advantage,  and  to  their  prejudice,  he  is  answer- 
able to  the  community  for  the  loss  and  damage ;  and  so,  if  he  quits 
at  an  unreasonable  time,  which  occasioned  a -'deprivation  of  profit 
to  the  community,  he  must  repair  and  make  good  such  loss.  Hotr- 
eU  V.  Harvey,  6  Pike  270. 
.  {Efect  of  lapie  of  time  upon  remedieM  between  in  e^itff.)   Where 
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a  partnership  is  stated  in  a  bill,  and  confessed  by  the  answer^  the 
general  rule  is,  that  an  account  is  of  course,  unless  the  party  has 
slept  upon  his  rights. 

LfSpse  of  time  may  bar  the  right  to  demand  an  account.  Qr.  .* 
must  this  defence  be  relied  on  in  the  answer  to  be  available  to  the 
defendant. 

A  partnership  was  dissolved  by  the  death  of  one  partner  in  1825 ; 
from  1821  to  that  period,  the  other  partner  had  been  entrusted  to 
wind  up  the  concern,  at  an  annual  salary,  but  no  administratioD 
was  taken  out  upon  the  deceased  partner^s  estate  until  1832,  and 
the  bill  was  filed  in  1887.  Under  such  circumstances,  lapse  of 
time  is  not  a  bar  to  a  bill  filed  for  an  account  by  the  administrator 
of  the  deceased  partner.    Glenn  v.  Hebb^  12  Gill  &  Johnson  271. 

PATENTS  FOR  ORIGINAL  INVENTIONS.  {JvHsdiction  of 
state  court — When  licensee  can  controvert  (he  patentee's  right.) 
Though  the  validity  of  a  patent  right,  when  directly  adjudicated 
upon,  is  within  the  exclusive  jurisdiction  of  the  courts  of  the  United 
States,  yet  when  it  comes  in  question  collaterally,  it  b  a  subject  of 
inquiry  in  the  state  courts. 

The  taking  by  B.  of  a  license  from  A.,  to  use  a  patent  right  for 
a  limited  time,  cannot  be  considered  as  an  acknowledgment  by  B. 
of  a  right  in  A.  beyond  the  termination  of  the  license. 

Where  it  was  stipulated  by  A.,  in  a  covenant  between  him  and 
B.,  that  B.  should  be  entitled  to  use  A.'s  patent  right  three  days  in 
a  week  until  the  27th  of  December,  and  that  A.  would  not  prose- 
cute any  action  against  B.  for  any  former  violation  of  A.'s  right — 
provided  B.  should  not  run  his  machine  aAer  the  27th  of  Decem- 
ber, or  by  any  other  machine,  infringe  A.'s  right,  during  its  con- 
tinuance ;  it  was  held,  that  such  proviso,  thus  introduced  to  limit 
A.'s  covenants,  did  not  operate  as  an  estoppel  against  B.,  to  pre- 
vent him  from  showing  the  truth  in  regard  to  the  validity  of  the 
right  claimed  by  A.  Rich  and  another  v.  Hotehkiss,  16  Day  409. 

PLEADING.  {JudginerU  upon  issue  in  pica  of  abatement.)  If  an 
issue  in  fact  be  joined  on  a  plea  in  abatement,  and  tried  by  the 
jury,  and  found  against  the  defendant,  tlie  judgment  should  bo  pe- 
remptory, and  not  respondeat  ouster;  and  if  the  judgment,  in  such 
case,  be  rcspondeas  ouster^  and  not  peremptory,  it  is  erroneous* 
Ailing  V.  Sheltonj  ib.  436. 
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2.  (Aitignmeni  of  breackes — Wlkat  (fffecis  cured  hjf  verdict.)  In 
an  action  of  debt  on  bond,  conditioned  for  the  performanoCy  by  tbe 
defendant,  of  a  certain  award,  setting  forth  the  coodition,  and 
stating,  that  the  award  directed,  that  the  defendant  should  pay  the 
outstanding  debts  of  the  firm  of  D.  6^  D.,  should  indemnify  the 
piaintifi' against  the  outstanding  debts  of  the  firm  of  D.  dc  R.,  and 
should  pay  to  the  plaintiflT  a  certain  sum  of  money,  the  breach 
alleged  was,  that  the  defendant,  though  oAen  requested,  had  not 
paid  said  debts  of  D.  &  D.,  nor  indemnified  the  plaintiff  against 
said  debts  of  D.  A:  R.,  nor  paid  to  the  plaintiff  said  sum  of  money. 
AAer  a  verdict  for  the  plaintiff  on  certain  special  issues,  relating  to 
the  validity  of  the  award,  on  a  motion  by  the  defendant  in  arrest  of 
judgment,  it  was  holden,  1.  that  there  could  not  be  a  breach  of  this 
bond,  without  a  non-|>erformance  of  the  award,  considered  in  regard 
to  its  legal  effect ;  2.  that  as  the  declaration  specifies  no  time  when 
the  acts  mentioned  in  the  award  were  to  be  performed,  no  breach 
of  duty,  by  the  defendant,  in  relation  to  those  acts,  was  shown, 
and  consequently,  no  cause  of  action  thereby  accrued  to  the  plain- 
tiff; 3.  that  as  the  declaration  did  not  state,  that  any,  or  if  any, 
what  debts  were  due  from  said  firms,  nor  that  the  plaintiff  had  been 
damnified  on  account  of  the  debts  of  D.  di  R.,  there  was  not  that 
certainty,  which  is  requisite  in  the  assignment  of  breaches;  4.  that 
these  defects  were  not  cured  by  verdict. 

In  assigning  a  breach  of  the  condition  of  a  bond,  it  is  not  sufii- 
cient  to  negative  performance  in  the  words  of  the  condition,  unless 
this  necessarily  amounts  to  a  breach  of  such  condition. 

A  defect  in  any  pleading,  whether  of  substance  or  form,  which 
would  have  been  futul  on  demurrer,  yet  if  the  issue  j(»incd  be  such 
as  necessarily  required,  on  the  trial,  proof  of  the  facts  defectively 
stated  or  omitted,  and  without  which  it  is  not  to  be  presumed,  that 
either  the  judge  would  direct  the  jury  to  give,  or  the  jury  would 
have  given,  the  verdict,  such  defect  is  cured  by  the  verdict. 

But  a  defect  in  some  collateral  parts  of  the  pleadings,  that  were 
not  in  issue  between  the  parties,  so  that  there  is  no  room  to  presume 
that  such  defect  was  supplied  by  proof,  is  not  aided  by  verdict. 
Dale  V.  Dean  and  another j  ib.  579. 

3.  (What  dvfecU  are  cured  by  pleading  over.)     Although,  in  a 
plea  of  justification  by  a  constable,  under  an  execution  issued  by  a 
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justice,  the  authority,  commission,  aud  jurisdiction  of  the  justice  are 
not  averred  with  that  particularity  necessary  at  common  law,  cor 
the  execution  very  artificially  described,  yet,  if  the  plea  states 
sufficient  facts  to  constitute  a  justification,  and  necessarily  implies 
that  the  judgment  was  rendered  on  a  debt  or  contract,  the  plaintiff 
should  have  presented  his  objections  to  the  plea  by  demurrer. 

If  he  replies,  the  defects  are  cured,  and  he  cannot,  on  demurrer 
to  the  replication,  go  back  to  the  plea.  Wallace  v.  Collins^  5 
Pike  41. 

4.  {Plea  puis  darrein  continuance.)  It  is  a  good  plea  in  bar,  puis 
darrein  continuance^  in  a  suit  on  a  bill,  that  the  instrument  has 
been,  since  the  commencement  of  the  suit,  assigned,  transferred, 
made  over,  and  delivered  to  a  third  person  by  the  plaintiff,  for 
value  received ;  with  a  traverse  that  the  plaintiff  has  any  right  or 
title  to  the  bill.     Gray  v.  The  Real  Estate  Bank^  ib.  93. 

6.  '{When  irregularity  in  plea  is  to  be  taken  advantage  of  by  de» 
murrer  or  by  motion  to  strike  it  off.)  In  an  action  on  contract,  a 
discontinuance  as  to  one  defendant  regularly  served  with  process, 
is  a  discontinuance  as  to  all. 

But  if  the  other  parties  subsequently  demur  or  plead,  they  waive 
the  objection,  and  remain  in  court. 

A  pica  can  be  stricken  from  the  files  under  peculiar  circum« 
stances.  For  instance,  a  dilatory  plea,  oAer  appearance,  and 
special  imparlance ;  or  af\er  a  party  has  pleaded  to  the  action,  or 
done  some  other  act,  waived  the  right  so  to  plead ;  a  plea  not  sworn 
to,  where  affidavit  is  necessary;  a  plea  not  signed  by  counsel,  &c. 
'  But  a  plea  which  merely  sets  up  a  defective  defence,  or  a  defence 
defectively  stated,  should  always  be  met  by  demurrer.  Sillivant 
V.  Reardon^  ib.  140.     , 

6.  {Pleading  in  covenant,)  Where  the  language  of  a  contract  is 
equivocal  and  ambiguous,  regard  is  always  to  be  had  to  the  subject 
matter  about  which  the  parties  are  stipulating,  and  such  a  construc- 
^tion  of  the  terms  used  is  to  be  adopted,  as  will  carry  their  intention 
fully  into  effect;  but  where  a  party  expressly  contracts  as  security, 
he  is  not  to  be  treated  as  principal. 

The  rule  is  well  settled,  that  where  the  interest  of  the  parties  is 
several,  and  the  language  of  the  covenant  is  joint,  the  right  of 
action  founded  upon  it  is  several.    Where  the  interest  is  joint,  the 


Digitized  by  LjOOQ IC 


454  lumispmuDEHCE. 

•ctioQ  must  be  joint,  though  the  corenaDt  in  terms  appears  Co  be 
joint  and  several. 

The  breach  assigned  in  covenant  should  be  within  the  terms  or 
the  legal  effect  of  the  instrument  declared  on. 

Where  M.  gave  his  receipt  under  seal  for  (he  purchase  monej 
of  a  slave  tor  a  term  of  years,  sold  by  him ;  and  in  the  same  instru- 
ment stipulated  to  give  a  good  title  when  called  on;  and  D.  also 
sealed  the  same  paper, prefixing  the  word  ** security^  to  his  name: 
this  was  held  not  to  be  the  joint  covenant  of  both,  nor  the  joint 
and  several  covenant  of  each  to  convey  a  good  title.  That  M.  was 
the  principal,  and  D.  the  surety;  the  title  was  to  be  conveyed  hj 
M.,  and  not  by  D.,  who  had  no  title. 

Neither  was  this  a  joint  covenant  that  M.  should  convey,  nor  a 
covenant  to  deliver  the  negro. 

The  covenant  in  this  case  to  convey  the  title  was  the  covenant 
of  M.  alone;  and  the  covenant  of  D.  a  several  one  in  the  character  of 
security,  that  M.  should  make  the  title  when  called  on  for  that 
purpose.  Slater  v.  MagraWf  12  Gill  ds  Johnson  265. 
7.  {Pleading  in  penal  action,)  In  an  action  of  debt  to  recover  a 
statutory,  penalty,  the  defendant  moved  in  arrest  of  judgment, 
because  the  declaration  did  not  conclude  **  against  the  statute  in 
the  case  made  and  provided ;''  nor  contain  any  **  averment  that  the 
ofience  was  committed  contrary  to  the  statute  on  which  the  suit 
was  brought,*'  nor  any  **  averment  that  the  ofience  was  committed 
contrary  to  any  statute,*'  but  held,  thai  the  words  *' whereby  and 
by  force  of  the  statute  in  such  case  noade  and  provided,  the  said 
sum  became  forfeited"  found  in  the  nar,  were  a  sufficient  compliance 
with  the  rules  of  pleading.  Doyle  v.  l%e  Commissioners  of  BaU 
timore  county,  ib.  485. 
RELEASE.  (Efect  of  covenant  not  to  sue.)  Where  B.  covenanted 
with  P.  not  to  sue  or  molest  him,  in  his  person  or  estate,  for  any 
estate  or  act  in  relation  to  any  estate  of  A.  (P.*s  intestate),  or  for 
any  property  assigned  by  A.  to  B.,  and  to  save  P.  harmless  there- 
from; in  a  suit  subsequently  brought  by  C.  against  D.  touching 
some  of  the  estate  mentioned  in  B.'s  covenant,  it  was  held,  that 
although  these  writings  would,  as  between  the  parties  thereto, 
have  the  efiect  of  a  release,  to  prevent  circuity  of  actions,  yet  they 
were  personal  between  them,  and  did  not  afiect  any  claim  of  C. 
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agaiDst  D.  in  relation  to  such  estate.  Gould  v.  Stanton  et  oZ.,  16 
Day  12. 
SALE.  {Contract/or  sale  of  goods  upon  false  andfraudulent  repre* 
sentations,  does  not  pass  property.)  Where  A.,  wishing  to  purchase 
goods  on  a  credit  from  B.,  and  having  made  an  unsuccessful  ap« 
plication  to  B.  for  that  purpose,  went  again  to  B.*s  store,  and  com- 
plained to  C,  a  clerk  employed  by  B.  in  his  business,  that  he,  A., 
was  not  trusted  before;  and  represented  that  he  was  doing  a  good 
and  safe  business,  and  that  his  note  was  sure  to  be  paid;  after 
which,  A.  seeing  B.  in  an  adjoining  room,  the  door  being  open, 
passed  to  him,  and  addressing  to  him  similar  representations,  suc- 
ceeded in  obtaining  the  goods  from  him,  before  he  had  had  any 
communication  with  C. ;  these  representations  being  false  and  frau- 
dulent, B.  brought  trover  for  the  goods  sold ;  on  the  trial  of  which 
it  was  held,  that  the  representations  made  by  A.  to  C,  and  not 
communicated  to  B.  before  the  sale,  were  admissible  to  show  the 
character  of  the  transaction. 

It  is  now  a  settled  rule  of  law,  that  if  a  person  purchases  goods 
with  a  preconceived  design  not  to  pay  for  them,  the  vendor  has  a 
right  to  treat  the  sale  as  void. 

If  there  be  any  exception  to  this  rule,  it  is  either  where  there 
has  been  some  fault  in  the  vendor,  other  than  that  he  has  been 
deceived  by  the  fraud  of  his  vendee;  or  where  the  goods  are  holden 
by  a  bona  fide  purchaser;  or  where  they  have  been  seized  by  a 
creditor  of  the  vendee,  for  a  debt  which  accrued  aAer  the  fraudu- 
lent purchase,  and  upon  the  credit  of  such  goods.  Thompson  and 
another  v.  Rose^  ib.  71. 
SHIPPING.  {Mortgage  of  ship — Rights  of  part  owners  as  topos- 
session  and  employment.)  I'hough  the  mortgagee  of  a  vessel  not 
in  possession,  is  not  liable  for  di:sbursements,  nor  entitled  to  profits^ 
yet  where  A.,  a  part  owner,  made  an  assignment  of  his  interest  to 
B.,  by  an  instrument  purporting  to  be  an  absolute  conveyance,  for 
a  specific  purpose,  authorizing  B.  to  sell  such  interest  and  apply 
the  proceeds,  and  providing  that  the  surplus,  if  any,  should  be 
paid  over  to  A.;  it  was  held,  that  B.'s  interest  was  not  that  of  n 
mortgagee. 

And  it  did  not  vary  the  character  of  the  conveyance,  in  such 
case,  that  part  of  the  consideration  was  the  assumption  by  B.  of 
certain  responsibilities  of  A.,  which  B.  might  fail  to  pay. 
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When  a  part  owDer  of  a  vessel  conveys  his  interest  to  one  who 
does  not  take  actual  |x>sse8sion,  but  no  one  claims  possession 
against  him,  the  possession  of  the  other  part  owners  may  be  consi* 
dered  as  th^  possession  of  the  vendee. 

Where  tb^re  are  several  owners  of  a  vessel,  the  major  interest 
is  to  direct  itK  employment 

If  a  part  owi^r  is  unwilling  to  submit  to  the  decision  of  the  ma* 
jor  ioteresty  a  court  of  admiralty,  on  his  application  for  that  par* 
pose,  may  protect  him  from  loss,  by  requiring  security. 

If  a  vessel  be  sent  on  a  voyage,  by  the  major  interest,  and  the 
minority  neither  apply  to  a  court  of  admiralty  for  security,  nor 
take  any  part  in  the  voyage,  they  must  bear  their  proportion  of 
the  expenses,  and  are  entitled  also  to  their  proportion  of  tlie  profits. 

On  a  bill  for  an  account,  under  such  circumstances,  by  the 
minor  owner,  against  the  ship^s  husband,  the  rule  of  accounting  is 
the  actual  net  profits  of  the  voyage.  GfuM  v.  Sianion  ti  a/.,  ib. 
12. 
2.  {JPcfWT  of  the  wiatter.)  The  master  of  a  vessel  is  not  the  general 
agent  of  the  owners;  but  his  authority  is  limited  to  the  objects  and 
purposes  of  the  voyage.  He  can  bind  his  owners  personally,  or 
hypothecate  the  vessel,  only  for  repairs  or  supplies  necessary  for 
the  prosecution  of  the  voyage,  or  the  safety  of  the  vessel ;  and  it 
is  incumbent  on  the  lender  of  money  to  the  master,  for  these  pur* 
poses,  in  an  action  against  the  owners,  to  show  the  necessity  of 
the  loan. 

A.,  the  master  of  a  vessel,  bound  from  New  York  to  Apalachi* 
cola,  was  obliged',  by  stress  of  weather,  to  put  into  Charleston  for 
repairs  and  supplies,  the  vessel  being  in  a  leaky  condition.  On 
the  29th  of  August,  A.  procured  420  dollars  for  these  purposes, 
by  a  loan  on  bottomry  from  C.  Between  that  Cime  and  the  7th  of 
October,  B.  was  appointed  master  in  the  place  of  A.,  with  no  other 
authority  to  bind  the  owners,  than  that  which  is  implied  in  the  re* 
lation  of  master  and  owners.  On  the  day  last  mentioned,  B.  bor- 
rowed of  D.  4^  dollars,  with  which  he  took  up  the  bottomry  bond 
toC;  and  immediately  afterwards,  he,  with  the  vessel,  lef^  Charles- 
ton, on  the  voyage  homeward.  In  an  action  brought  by  D.  against 
the  owners,  to  recover  the  money  so  loaned,  it  was  held,  that  the 
defendants  were  not  liable;  such  change  of  responsibility  not  grow* 
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iDg  out  of  the  necessities  of  the  voyage  or  the  safety  of  the  vessel. 
[One  judge  disseoling.]  Merwin  v.  Skailer  et  aZ.,  ib.  489* 
8.  (Same.)  The  master  of  a  vessel  is  authorized,  under  his  general 
powers,  to  make  a  contract  of  afireightment,  and  the  owner  is 
bound  to  perform  any  lawful  agreement  he  may  enter  into,  relative 
to  the  usual  employment  of  the  vessel.  Bergeroi  v.  Farish^  0 
Robinson  346. 
STATUTES.  {Principles  of  construction,)  Where  the  object  of  the 
l^islature  in  passing  a  statute,  was  the  suppression  of  a  great 
moral  evil,  the  construction  of  it  should  be  benign  and  liberal,  and 
not  so  restricted  as  to  leave  much  of  the  mischief  designed  to  be 
suppressed,  the  chance  of  still  being  successfully  pursued. 

The  title  and  preamble  of  an  act  are,  strictly  speaking,  no  parts 
of  it,  though  they  may  be  resorted  to  in  explanation  of  the  enact* 
ing  clause,  if  it  be  doubtful ;  or  to  restrain  its  generality,  when  it 
would  be  inconvenient  if  not  restrained.  Lucas  et  ah  v.  M^Blair 
et  aZ.,  12  Gill  <Se  Johnson  3. 
2.  {Same.)  Although  the  right  of  expounding  laws  belongs  to  a  dif* 
ferent  department  of  the  government  than  the  legislature,  still  the 
sense  of  the  legislature,  subsequently  expressed  upon  the  subject 
of  laws  of  doubtful  import,  is  a  circumstance  not  entirely  to  be 
disregarded. 

An  act  or  charter  of  incorporation  is  nothing  more  than  an  offer 
until  consummated  by  acceptance. 

Where  by  act  of  assembly  a  penalty  or  forfeiture  is  created  for 
the  benefit  of  a  particular  county  of  the  state,  it  is  competent  for 
the  legislature  to  release  or  remit  it  ader  the  forfeiture  has  occurred. 

Such  a  releasing  act  is  not  an  ex  post  facto  law,  nor  a  law  im- 
pairing the  obligation  of  contract. 

A  county  is  an  integral  part  of  the  state,  or  portion  of  the  body 
politic,  and  money  received  by  her,  would  belong  to  her  as  public 
property,  in  her  public  political  capacity,  to  be  applied  exclusively 
to  the  public  use. 

A  county,  as  a  member  of  the  political  family,  has  a  right  to 
participate  in  the  legislative  council  of  the  state,  but  the  will  of  the 
majority,  when  expressed  according  to  the  forms  of  the  constitu* 
tion,  is  obligatory  upon  her,  and  to  that  will,  as  the  rule  of  her 
TOL.  VI.  39 
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conduct,  she  is  bound  to  submit  with  becoming  deference  and 
respect. 

A  county  is  one  of  the  public  territorial  divisions  of  the  state, 
established  for  public  political  purposes,  connected  with  the  admi* 
mistration  of  tlie  government — the  money  it  receives  in  that  cha* 
jracter  is  public  property,  to  be  used  for  public  purposes  only,  and 
not  ibr  the  use  of  its  citizens  individually.  In  that  relation  they 
would  have  no  immediate  interest,  and  could  assert  no  title. 

No  penalty  incurred  during  the  continuance  of  a  law  can  be 
enforced  after  its  expiration  or  repeal,  without  a  saving  clause  or 
special  provision  to  that  eflfect. 

A  contract  made  by  the  state,  (or  the  use  and  benefit  of  one  of 
ks  counties,  is  not  within  the  purview  of  that  part  of  the  constitu* 
tion  of  the  United  States,  which  prohibits  a  state  from  passing  any 
law  impairing  the  obligation  of  contract,  so  far  as  to  prevent  the 
legislature  from  releasing  it  at  pleasure,  or  discontinuing  an  action 
brought  for  its  enforcement  in  the  name  of  the  state. 

To  declare  an  act  of  a  coordinate  department  of  the  govern* 
ment  an  unwanantable  assumption  or  usurpation  of  power,  because 
it  is  a  violation  of  a  constitutional  provision,  is  an  exercise  of  the 
judicial  office  of  a  grave  and  delicate  nature,  which  never  can  be 
warranted  but  in  a  clear  case.  The  SUUt  of  Maryland  v.  The 
BaUimare  and  Ohio  Rail-road  eompanjfy  ib^  400. 
SURETY.  {Liable  thovgh  not  known  to  (he  creditor.)  Where  a 
party  binds  himself  to  become  the  surety  of  a  third  person  on  his 
obligation  to  plaintifls,  the  latter  may  enforce  the  obligation,  though 
previously  ignorant  of  the  existence  of  any  such  contract.  M*Ke* 
rail  et  al.  v.  McMillan  et  al.,  0  Robinson  10. 

2.  {When  discharged  by  indulgence  to  principal  debtor.)   A  surety 
'  is  not  discharged  by  forbearance,  or  delay  in  suing  his  principal. 

It  is  only  when  the  creditor,  by  giving  time  to  the  debtor,  deprives 
the  surety  of  the  means  of  insisting  on  immediate  payment,  in 
case  he  pays  the  debt  and  is  subrogated  to  the  rights  of  the  credi- 
tor, that  the  surety  is  discharged.  Warjleld  v.  Ludetngt  ib. 
240. 

3.  {Subrogation.)  It  does  not  necessarily  follow  that  one  who  ad- 
vances money  for  a  debtor  to  pay  his  creditor,  and  in  fact  pays 
the  money  to  the  creditor  for  the  debtor,  is  cither  a  purchaser  of 
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the  debt  or  a  mere  volunteer.  Upon  the  fact  appearing,  that  the 
debtor  had  agreed  to  execute  a  mortgage  for  his  security,  and  that 
the  judgments  against  him  should  be  assigned  by  way  of  security 
to  the  party  making  the  advance,  he  would  be  considered  as  an 
agent  in  making  the  payment* 

A  mere  volunteer,  without  any  authority,  undertaking  to  db- 
charge  a  debt,  does  not  succeed  to  the  rights  of  the  party  whose 
debt  he  so  discharges. 

Where  a  security  paid  the  debt  of  his  principal  under  judgment, 
by  money  borrowed  from  a  third  party,  to  whom  the  creditor  as- 
signed the  judgment  against  the  security  for  his  indemnity,  a  bill 
filed  by  the  security  against  his  principal  (now  deceased)  to  sub- 
ject his  real  estate  to  sale  for  the  payment  of  debts,  will  arrest  the 
running  of  the  statute  of  limitations  both  as  respects  the  security 
and  the  thifd  party,  who  only  became  a  party  to  the  cause  in 
equity  by  amendment,  some  years  after  the  filing  of  the  original 
bill. 

The  right  of  set-off  is  reciprocal,  and  mutual  claims,  and  such 
as  are  in  the  same  right,  can  alone  be  set  ofiT. 

A  security  who  pays  the  debt  of  his  principal  at  par  in  depre- 
ciated bank  notes,  can  only  recover  the  amount  given  for  them, 
and  in  the  absence  of  such  proof,  the  payment  will  be  estimate 
at  the  current  market  price  at  the  time  of  the  payment. 

Securities  in  a  bond  who  pay  oflT  the  debt,  may  recover  sepa- 
rately the  sums  respectively  paid  by  them,  and  the  evidence  which 
one  of  them  may  have  to  rebut  the  plea  of  limitations,  does  not 
necessarily  enure  to  the  benefit  of  the  other  surety.  Hall  v. 
Crestcell,  13  Gill  d&  Johnson  37. 
TENANTS  IN  COMMON.  {ImprwemetUs  by  one  tenant  in  com- 
mon — Partition.)  H.  and  W.  being  tenants  in  common  of  a  cer- 
tain parcel  of  land,  W.,  with  the  consent  of  H.,  erected,  at  his 
sole  expense,  a  store  thereon,  permanently  annexed  to  the  free- 
hold; in  an  action  of  partition,  brought  by  W.  against  H.,  alleging 
that  the  plaintifi*  and  defendant  were  joint  owners,  in  equal  moie- 
ties, of  the  land,  and  that  the  plaintifi*  was  the  sole  owner  of  the 
store,  to  which  the  general  issue  was  pleaded,  it  was  held,  that  in 
the  absence  of  any  special  agreement  between  the  parties,  the  store 
could  not  be  treated  as  the  separate  property  of  W. ;  and  no  such 
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agreemeDt  being  shown,  W.  was  not  entitled  to  a  verdict  on  the 
issue  joined.  [By  three  judges  against  two.]  Baldwin  v.  Bre^^ 
16  Day  60. 
TRESPASS.  (  Where  the  action  is  for  trespau  commilUd  fry  de- 
fondants  cattle.)  He  who  has  the  care  and  custody  of  sheep, 
for  the  purpose  of  depasturing  them,  is  liable  for  damage  done  by 
them,  in  the  same  manner  and  to  tlie  same  extent,  as  the  owner. 

Where  the  defendant's  sheep,  while  trespassing  upon  the  plain- 
tiflTs  land,  commingled  with  the  plaintiff's  sheep,  and  communi- 
cated to  them  a  dangerous  disease,  of  which  many  of  them  died ; 
and  no  sufficient  justification  was  shown  for  the  trespass;  in  an 
action  of  trespass  qu.  cL  fo.  it  was  held,  1.  that  evidence  of  such 
communication  of  disease,  was  admissible,  to  afiect  the  damages ; 
and  that  the  plaintiff  was  entitled,  in  such  action,  to  recover  dam- 
ages, for  the  loss  of  his  sheep,  as  well  as  for  the  breach  of  his 
close ;  2.  that  in  order  to  recover  such  damages,  it  was  not  ne- 
cessary for  the  plaintiff  to  prove,  that  the  defendant  had  know- 
ledge of  the  diseased  state  of  his  sheep,  at  the  time  the  disease  was 
imparted;  but  8.  that  it  was  competent  to  the  plaintiff  to  prove 
such  knowledge  of  the  defendant,  to  enhance  the  damages,  with- 
out any  allegation  to  that  efiect  in  the  declaration. 

Whero  the  defence  to  an  action  (or  a  trespass,  committed  by 
the  defendant's  cattle,  upon  the  plaintiff's  land,  was,  that  the  cat- 
tle entered  from  the  adjoining  field  of  the  defendant,  through  the 
plaintiff's  insuflkient  fence ;  it  was  held,  thot  the  plaintiff  might 
show,  that  such  cattle  were  unruly ;  and  that  this,  when  proved, 
repelled  the  defence.  Barnwn  v.  Yandueen^  ib.  200. 
2.  {When  a  judge  is  liable.)  To  charge  a  judge  and  those  who 
act  in  obedience  to  his  mandate,  as  trespassers,  he  must  have  as- 
sumed an  unwarrantable  jurisdiction  of  the  matters  in  dispute;  all 
his  acts  in  such  case  are  but  the  acts  of  a  private  person,  and  his 
judgn>ents  coram  nonjudice^  and  mere  nullities.  Being  nullities, 
his  acts  amount  to  usurpation  and  oppression,  and  he  must  be 
held  answerable  for  such  criminal  conduct.  He  is  excused  for 
mistakes  or  errors  of  judgment  Welsh  v.  Lloyd^  6  Pike  367. 
TROVER.  (No  demand  and  refusal  necessary  in  case  of  tortious 
taking.)  As  ogainst  the  owner  of  property,  the  taking  of  it,  by 
an  attachment  against  another  person,  is  a  tortious  act,  constitut- 
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ing  a  conversiooy  whhoat  demand  and  refusal.  Meade  ▼•  Swdth^ 
16  Day  847. 
2.  (In  case  of  goods  seized  under  aiiachmeni,)  An  attaching  ere* 
ditor,  who  has  not  parted  with  bis  property  upon  the  credit  of  the 
goods  fraudulently  purchased,  does  not  stand  upon  the  same 
ground  as  %  bona  fide  purchaser* 

The  seizure  of  goods  fraudulently  purchased,  on  regular  pro- 
cess in  favour  of  a  creditor  of  the  vendee,  is  not  a  tortious  act ; 
and  a  demand  by  the  vendor,  accompanied  by  a  statement  of  his 
title,  is  necessary  to  entitle  him  to  sustain  trover  against  the  officer. 

But  if  upon  such  demand  being  made,  there  is  an  unqualified 
refusal,  by  the  officer,  to  deliver  the  goods,  without  requiring  any 
evidence  of  the  vendor's  title,  or  expressing  any  doubts  concerning 
it,  the  jury  may  presume  a  waiver  of  any  information  on  that 
subject. 

A  refusal  to  deliver  goods,  upon  a  demand  duly  made,  is  prima 
fade  evidence  of  a  conversion. 

If  an  officer,  attaching  goods  subject  to  the  lien  of  a  common 
carrier  for  freight,  pay  that  freight,  that  he  may  get  the  goods 
into  his  possession,  he,  in  respect  to  the  lien,  stands  in  the  place, 
and  has  the  rights,  of  such  common  carrier. 

But  if  an  officer  entitled  to  such  lien,  on  demand  of  the  goods, 
make  an  unqualified  refusal,  without  any  claim  of  lien,  he  cannot 
afterwards  set  up  such  lien  as  a  defence  to  an  action  of  trover  for 
the  goods.  Thompson  v.  Rose^  ib.  71. 
TRUSTS.  (Purchase  by  trustee  of  trust  property,)  A  purchase 
of  land  by  an  executor,  at  a  sale  made  by  himself  as  such,  is  a< . 
violation  of  his  duty  as  trustee ;  and  an  invasion  of  the  rights  of 
his  cestuisque  trust;  who  are  entitled  to  relief  in  a  court  of  equity. 

The  general  rule  in  such  cases  is,  that  though  the  sale  may 
have  been  irregularly  and  fraudulently  conducted,  and  the  pro- 
perty  sold  for  less  than  its  value;  the  proper  mode  of  relief,  is  not 
to  subject  the  trustee  to  the  payment  of  the  actual  value  of  the 
land  at  the  time  of  the  sale,  upon  the  conjectural  estimate  of  wit* 
nesses;  but  at  the  election  of  the  cestuis  que  trust,  to  direct  a  re- 
sale at  a  proper  upset  price. 

A  mere  depreciation  since  the  trustee's  purchase,  in  the  mar- 
ket value  of  the  property,  arising  from  a  change  in  prices,  does 
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Aot  warrant  an  exception  to  thb  genera!  rale.    Bailey  ¥.  jRoUii- 
mmt^  I  Grattan  4. 
2.  (Allowance  for  expenHM — Duly  to  Iceep  accounis.)    A  trustee 
ought  not  to  encounter  expenses,  impairing  the  principal  of  c.  q.  t. 
estate,  without  the  approbation  of  a  court  of  chancery. 

Expenses  which  a  trustee  must  necessarily  encounter,  and 
which  can  be  clearly  and  satisfactorily  seen  by  the  court,  ought 
to  be  allowed,  as  the  court  on  application  at  the  proper  time  would 
ba?e  allowed  them. 

If  a  trustee  has  mixed  trust  property  with  his  own :  kept  no  ac- 
counts of  the  produce  of  the  labour  of  slaves  held  in  trust,  nor  of 
their  clothing  and  noaintecance,  nor  of  the  clothing  of  his  c.  q.  t ; 
then  by  reason  of  his  own  misconduct  and  negligence,  he  is  liable 
to  have  his  expenses  set  down  at  their  lowest  estimate. 

When  it  was  in  question  what  allowances  should  be  made  a 
trustee  for  raising  infant  slaves,  and  the  same  estate  had  been  un* 
der  the  care  of  a  receiver  of  the  court,  when  similar  expenses  had 
been  incurred,  the  court  as  against  a  delinquent  trustee  who  has 
kept  no  account,  considered  the  actual  disbursements  of  ihe  receiver 
as  furnishing  a  better  guide  to  truth  and  justice,  than  an  average 
of  the  opinions  and  estimates  of  witnesses,  of  what,  in  their  judg* 
roents,  would  be  a  fair  price.  Hatton  v.  WeemSf  12  Gill  ^  John* 
son  85. 
VENDOR  AND  VENDEE.  {Pvrchaser  bound  to  prepare  the 
deed^)  Where  A»  sold  land  and  agreed  to  convey  the  same  by  a 
particular  day,  the  purchaser  and  not  the  vendor,  is  bound  to  pre- 
pare and  tender  the  deed.  The  purchaser  cannot  maintain  an 
action  lor  a  breach  of  contract,  without  having  tendered  a  con- 
veyance and  the  purchase  money. 

The  expense  of  the  conveyance  must  be  borne  by  the  purchaser^ 
unless  there  is  an  express  stipulation  to  the  contrary.  Byere  v. 
Aiken,  5  Pike  419. 
t,  (  When  defence  offravd  can  be  set  up,)  Where  A.  purchased 
land  of  B.  and  executed  notes  therefor,  there  being,  at  the  time, 
judgments  id  the  same  county,  which  wore  a  lien  on  the  land,  and 
the  vendor  promising  to  pay  the  judgments,  if  the  vendor  fails  to 
do  so,  this  gives  the  vendee  no  right  to  enjoin  the  payment  of  the 
notes  to  an  innocent  assignee,  when  the  land  is  afterwards  sold 
under  the  judgments. 
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Declnrations  or  admissions  are  slight  circumstances,  and  those 
of  an  assignor  prove  nothing  against  his  assignee. 

Though  the  render  defrauded  the  vendee,  yet,  if  the  vendee, 
before  and  aAer  the  transfer  of  the  notes,  assured  the  assignee 
that  they  were  good,  and  that  he  would  pay  them  when  they  fell 
due,  he  can  have  no  relief. 

The  agreement  of  the  vendee,  to  permit  the  notes  to  be  assigned, 
by  which  the  assignee  might  sufier  loss  or  prejudice,  b  a  valid 
consideration,  sufficient  to  protect  them  as  innocent  purchasers. 
IP  Lain  v.  Coulter  ^  ib.  13. 
8.  {Same.)  If  a  purchaser  wishes  to  rescind  a  contract  of  sale,  he 
must  put,  or  ofier  to  put,  the  vendor  in  the  same  situation  he  was 
in  before  the  delivery  of  the  property — he  will  not  be  allowed  to 
retain  the  property  and  protect  himself  against  the  payment  of  the 
purchase  money,  for  want  of  consideration  on  the  ground  of  fraud. 

Wtiere  plea  of  fraud  fails  to  allege  that  defendant  returned,  or 
offered  to  return,  the  property,  it  is  bad ;  and  so  if  there  be  no 
averment  that  the  property  was  entirely  worthless. 

Where  a  vendee  relies  upon  the  warranty  of  title,  there 'roost 
be  a  recovery  by  the  real  owner,  before  an  action  ibr  breach  of 
contract  can  be  maintained.  It  is  in  the  nature  of  an  eviction, 
and  the  pleading  should  show  that  the  vendee  has  been  lawfully 
deprived  of  the  property. 

It  would  be  unjust  to  permit  the  vendee  to  enjoy  the  benefit  of  the 
property,  and  put  his  vendor  at  defiance.  Hynson  et  al.  v.  />tmii, 
ib.  395. 

4.  (Tl  Aen  want  of  title  a  defence  as  between,)  Drennen  sued  Boyer 
6c  Clark  on  a  bond  given  by  them  for  the  purchase  of  land.  Boyer 
6c  CInrk  plead  thot  Drennen  was  not  the  sole,  but  joint  owner, 
with  others,  of  the  land — this  is  no  bar  to  the  action.  It  is  suffi- 
cient if  the  plaintifiT  is  able  to  make  good  title  when  the  purchase 
nK>ney  is  paid  or  tendered. 

A  parol  promise  to  convey  land  is  a  sufficient  consideration  to 
sustain  a  bond  given  for  the  purchase  money — the  contract  being 
to  convey  when  the  money  is  paid.  Drennen  v.  Boyer  4*  Clark^ 
ib.  497. 

5.  {Lien  for  fntrchase  money.)  A  father,  seized  of  land,  conveyed 
it  in  fee  to  one  of  his  sons,  but  retained  possession,  and  about  a 
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year  after  agreed  with  him  in  writing,  under  the  seal  of  both  par- 
ties, that  the  father  should  retain,  use  and  cultivate  the  land  at  a 
nominal  rent  during  his  life,  and  if  his  widow  survived  him,  she 
should  retain  part  of  the  dwelling  house,  with  a  garden,  for  her 
life.  The  son  agreed  on  his  part,  to  execute  bonds  to  his  brothers 
and  sisters  for  the  payment  of  four-fiflhs  of  the  value  of  the  land, 
to  become  due  after  the  decease  of  his  father,  being  the  balance 
of  the  whole  purchase  money.  The  son  executed  the  bonds  to  his 
four  brothers  and  sisters,  and  the  father  continued  in  possession 
from  1824  to  1838,  the  time  of  fih'ng  the  bill,  meanwhile  the  son 
became  an  insolvent  debtor,  and  conveyed  the  land  to  trustees  for 
the  benefit  of  his  creditors  under  the  insolvent  laws,  among  whom 
were  various  judgment  creditors.  The  agreement  between  the 
father  and  son  was  neither  acknowledged  nor  recorded,  and  peud* 
ing  a  bill  filed  by  the  father,  brothers  and  sisters,  to  prevent  a 
sale  of  the  land  until  their  bonds  were  paid,  the  father  died.  Held 
that  a  lien  existed  for  the  payment  of  the  bonds  out  of  the  proceeds 
of  the  land,  as  against  the  son,  his  trustees  and  judgment  and 
general  creditors.     Repp  v.  Repp^  12  (jill  d&  Johnson  341. 

6,  {Sale  of  land  by  the  acre,)  On  a  sale  of  land  by  the  acre,  the 
written  terms  of  sale,  afler  stating  the  quantity  to  be  believed  to 
be  1049  acres,  proceeded  thus,  *' the  purchaser  will  be  bound  to 
pay  for  that  quantity,  unless  he  shows,  by  a  survey  made  at  his 
own  expense,  within  twelve  months,  that  the  quantity  is  less  ;  in 
which  case,  if  notice  shall  have  been  given  of  the  time  of  the  sur* 
vey,  the  bonds  (for  the  purchase  money)  shall  be  credited  for  the 
deficiency.^  The  land  was  surveyed  within  twelve  months,  and 
there  appeared  to  be  but  862^  acres;  but  no  notice  of  th^  survey 
was  given.  Held,  nevertheless,  that  the  purchaser  is  entitled  to 
relief  for  the  deficiency;  though  the  survey  made,  is  not  to  be 
taken  as  ascertaining  its  extent.  That  must  be  ascertained  by  a 
survey,  of  which  the  parties  interested  have  notice.  Neal  v.  Zro- 
gan^  I  G  rattan  14. 

WILL.  (Presumption  of  revocation.)  A  person  having  made  a 
will,  which  be  had  in  his  possession;  and  on  his  death,  the  will  not 
being  found  ;  in  the  absence  of  all  proof  that  he,  or  any  other  per- 
son, had  destroyed  it,  it  is  to  be  presumed  to  have  been  destroyed 
by  himself.    Appling  v.  Eades,  I  ib.  286. 
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2.  (Signature  and  txeeuiion  <^.)  A  will  wholly  in  the  handwriting 
of  the  testator  commenced — ^**I,  J.  W.  of  the  county  of  H.  and 
state  of  Virginia*  calling  to  mind  the  uncertainty  of  human  life, 
and  being  desirous  to  dispose  of  all  such  estate  as  it  hath  pleased 
God  to  bless  me  with,  I  give  and  bequeath  the  same  in  manner 
following.''  He  then  proceeded  to  dispose  of  the  whole  of  his 
estate,  real  and  personal,  and  concluded  thus — "In  witness  where- 
of, I  have  hereunto  set  my  hand,  this  day  of  1841. 

"Signed  and  acknowledged  in  presence  of  ,^ 

The  blank  for  the  date  was  not  filled  up,  and  the  testator's  name 
was  not  subscribed  to  the  paper,  nor  were  there  any  attesting  wit- 
nesses.    Held,  the  will  not  well  executed. 

The  finality  of  the  testamentary  intent  must  be  ascertained  from 
the  face  of  the  poper,  and  extrinsic  evidence  is  not  admissible,  either 
to  prove  or  disprove  it. 

The  signing  a  will,  to  be  a  sufBcient  signing  under  the  statute, 
must  be  such  as  upon  the  face,  and  from  the  frame  of  the  instru- 
ment, appears  to  have  been  intended  to  give  it  authenticity.  It 
must  appear  that  the  name  written  was  regarded  as  a  signature, 
and  that  the  instrument  was  complete  without  farther  signature, 
and  the  paper  itself  must  show  this.  Waller  v.  Waller^  ib.  454. 
8.  (Nuncupative  wills,)  Nuncupative  wills  are  not  favourites  of 
the  law. 

The  factum  of  a  nuncupative  will  it  requires  to  be  proved,  by 
evidence  more  strict  and  stringent,  than  that  of  a  written  one  in 
every  single  particular. 

The  testamentary  capacity,  and  the  animus  testandi,  at  the 
time  of  the  alleged  nuncupation,  must  appear  by  the  clearest,  and 
most  indisputiible  testimony. 

A  will  made  by  interrogatory,  may  be  valid ;  but  when  so  made, 
the  court  must  be  more  upon  its  guard  against  importunity,  more 
jealous  of  capacity,  and  more  strict  in  requiring  proof  of  spontaniety, 
and  volition,  than  it  would  be  in  an  ordinary  case. 

A  nuncupative  will  which  contains  no  bequests,  which  merely 
appoints  an  executor,  is  not  subject  to  the  operation  of  the  statute 
of  frauds  in  relation  to  such  testaments ;  nor  to  that  of  the  act  of 
1810,  chap.  34. 

A  written  will,  by  the  statute  12  Car.  2,  chap.  24,  is  indispen- 
sable to  the  appointment  of  a  testamentary  guardian. 
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When  the  want  of  mental  capacity  to  make  a  will,  is  urged  as 
the  groood  of  objectlojn  to  the  probat  of  a  nuncupatioo,  it  is  the  duty 
of  the  party  oflferiog  such  will,  to  prove  such  capacity  by  the  clear- 
est testiroooy. 

Where  the  testimony  leaves  the  mind  in  a  state  of  doubt  as  to 
the  capacity  of  the  testator  to  make  a  nuncupative  will,  it  is  the  duty 
of  the  orphans'  court  not  to  admit  it  to  probat. 

Where  a  nuncupative  will  is  drawn  from  the  decedent  by  inter- 
rogatoi^»  full  and  clear  proofofspontaniety  of  the  animu$  teiiandi 
is  indispensable.  DoT$ey  v.  Skepgard^  12  Gill  &  Johnson  192. 
4*  (Same.)  B.  being  at  his  own  house,  and  in  extrewns^  but  of 
sound  and  disposing  mind  and  memory,  requests  R.  to  write  his 
wilL  R.  seated  at  a  table  by  the  bed  of  B.,  writes  the  will  from 
bis  dictation ;  and  aAer  it  is  finished,  it  is  read  to  B.  and  approved 
by  him.  By  this  will  he  emancipates  his  slaves,  and  disposes  of 
bis  whole  estate,  real  and  personal.  After  the  paper  is  read,  B. 
attempts  to  sign  it,  but  desists,  saying  he  cannot  see;  and  then 
requests  R.  to  sign  it  for  him.  Whilst  R.  is  in  the  act  of  signing 
the  paper,  B.  swoons,  and  dies  about  two  hours  after,  without  any 
farther  attempt  to  execute  his  will.  There  are  three  witnesses  to 
these  facts;  all  of  whom  heard  the  bequests  as  they  were  dictated 
by  B.  to  R.  Held,  this  is  a  good  nuncupative  will.  Phmhe  y. 
Boggeut  1  Grattan  129. 
5.  (Boidence  of  revoeaiion.)  Evidence,  that  a  subsequent  will  had 
been  made,  and  afterwards  stolen  from  the  testator,  without  any 
proof  of  its  contents;  and  proof  of  his  declarations  after  the  will 
was  stolen,  that  he  would  die  intestate,  and  leave  his  estate  to  be 
distributed  according  to  the  statute;  not  sufficient  evidence  of  a 
revocation  of  a  former  will.    Hyltan  v.  Hyltan^  ib.  161. 
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CRITICAL  NOTICES. 


1. — A  Popular  and  Practical  IniroducHan  to  Law  Studietf  and 
to  every  department  of  ike  Legal  Profeuion^  ctmZ,  criminal^  and 
eccletia^ticaly  tcith  an  account  of  the  State  of  the  Law  in  Irdmnd 
and  Scotland^  and  occasional  illuHrationsfrom  American  Law. 
By  Samu£l  Warken  Esa.,  F.  R.  S.»  of  the  Inner  Temple,  Bar* 
rister  at  Law.  From  the  second  London  edition,  entirely  remo- 
deled, rewritten,  and  greatly  enlarged :  with  an  American  Intro* 
duction  and  Appendix,  hy  Thoxas  W.  Clerks,  Counsellor  at 
Law.  New  York :  D.  Appleton  &  Co.  Philadelphia :  George  S. 
Appleton.    1845. 

After  ten  years'  experience  at  the  har,  Mr.  Warren  has  produced 
a  second  edition,  so  greatly  altered  and  extended,  that  the  original 
publication  is,  as  he  says,  little  more  than  an  imperfect  epitome  of 
the  present  one. 

The  design  of  the  work  is  excellent,  and  though  the  guidance  and 
advice  which  it  offers  is  not  altogether  to  be  relied  upon,  the  book  is 
full  of  valuable  suggestions,  and  is  in  that  respect  important,  not  only 
to  students  but  to  practising  lawyers. 

The  course  of  study  recommended  by  the  author  is  very  extensive. 
It  seems  to  be  judicious,  and  if  the  general  studies  are  not  permitted 
to  trench  too  much  upon  such  as  are  strictly  professional,  they  may 
greatly  contribute  to  accomplish  the  legal  character. 

It  may  be  presumed,  however,  that  the  American  student  who  has 
any  just  hope  for  distinction  as  a  lawyer,  has  before  entering  upon 
his  professional  studies  acquired  a  competent  knowledge  of  history, 
political  and  moral  philosophy,  metaphysics,  political  economy,  and 
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of  the  rules  of  logic,  all  of  which  subjects  must  be  mastered,  as  the 
author  very  truly  iusistsi 

There  are,  however,  certain  subjects  foreign  to  the  profession  of 
the  law,  which  can  hardly  be  considered  as  requiring  a  very  thorough 
knowledge  from  one  whose  life,  a(\er  all,  must  be  chiefly  spedt  in  the 
study  of  the  law  in  all  its  various  relations — ars  longa^  viia  braois. 

A  perfect  acquaintance  with  the  arts  and  sciences  may  be  very 
desirable,  but  is  not  in  general  necessary  to  the  practising  lawyer. 
When  a  knowledge  of  any  particular  art  is  rendered  necessary  by 
the  exigencies  of  a  case,  it  may  be  acquired  by  one  who  has  the 
general  principles  of  science. 

The  author  mentions  the  instance  of  lord  Ahinger,  who  when  at 
the  bar  familiarized  hiinsel/^  lor  the  jmiftmn  of  m  ponimiar  onet 
with  the  mode  oi  performing  operations  in  lithotomy,  so  as  to  display 
on  the  trial  a  degi-ee  of  knowledge  equal  to  that  of  the  greatest  sur- 
geons of  the  day. 

The  work  which  is  lively  and  amusing,  and  has  been  written  with 
evident  care,  is  one  of  great  interest  and  importance,  to  all  such  as 
have  at  heart  the  honour  of  their  profession. 


2. — New  Commentaries  on  the  Laws  of  England^  partly  founded 
on  BlackHone.  By  Henbt  John  SrsPHEir,  Serjeant  at  Law. 
First  American  edition.  New  York:  John  S.  Yoorhies,  Law 
Bookseller.    1845. 

The  alterations  in  the  law  have  been  so  grefit  since  the  incompa- 
rable  treatise  of  I^lackstone  was  written,  that  it  can  no  longer  be 
relied  upon,  as  giving  an  accurate  and  complete  account  of  the  pre- 
sent system  of  jurisprudence.  Instead  of  providiiig  for  this  deficiency 
by  notes,  Mr.  Stephen  has  incorporated  the  necessary  alterations 
with  the  text  itself.  This  plan,  though  it  has  broken  the  continuity 
of  the  original  work,  has  many  advantages.  The  commentaries  of 
Blackstone  have  a  certain  authority  which  is  preserved,  and  which 
would  not  have  attended  any  entirely  new  treatise. 

8. — Compendium  of  Modem  Civil  Law,  By  Febmnaicd  Mack- 
SLDT,  Professor  of  Law  in  the  University  of  Bonn.    Edited  by 
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Fnup  Ignatius  Eauffmak,  Ph.  D«  of  the  Uaiyenity  of  Fm- 
barg.  From  the  twelfth  German  edition.  In  2  rolumes.  New 
York:  PubHshed  by  the  Editor,  and  sold  by  the  principal  law 
booksellers  in  America  and  Great  Britain.    1845. 

Whsh  it  is  considered  that  the  ci?il  law  is  the  basis  of  the  juris- 
pmdenoe  of  one  of  the  states  of  tjiis  Union,  and  that  its  principles  are 
extensively  applicable  to  proprietary  interests  in  those  states  and  ter* 
ritories  which  were  formerly  under  the  dominion  of  France  or  Spain, 
and  that  the  supreme  court  of  the  United  States  is  in  relation  to  all 
questions  afiecting  such  interests,  the  court  of  dernier  resort,  no  Aroe* 
rican  lawyer  can  fail  to  be  interested  in  that  system. 

The  learned  editor  does  not  claim  that  the  Roman  law  is  entitled 
to  the  appellation  of  ratio  Bcripta^  on  the  contrary,  he  says  that<«x* 
perieoce  has  shown  that  as  a  practical  system  of  law  it  is  wholly 
unadapted  to  modem  times  and  circumstances,  although  its  claims  as 
a  high  scientific  authority  have  been  placed  beyond  the  reach  of 
doubt  He  is  of  opinion,  that  the  advantages  to  be  obtained  from  the 
study  of  the  Roman  law  can  only  be  fully  realized  in  countries  where 
it  is  not  allowed  the  force  of  law. 

That  valuable  illustrations  of  principle  and  very  important  aids  in 
the  investigation  of  truth,  may  be  derived  from  the  civil  law,  even  in 
countries  where  it  is  not  recognised  as  constituting  any  part  of  the 
established  system,  cannot  be  doubted. 

The  work  of  Mackeldy  b  an  admirable  introduction  to  the  study 
of  the  modern  Roman  law,  and  the  notes  of  the  editor  are  learned 
and  judicious. 


4. — The  Law  and  PraeAct  af  Marine  .fiutimfiee,  deduced  frcm  a 
critical  examnaiian  of  the  Adjudged  CaeeSj  the  nature  and 
analogies  of  the  eu^fedj  and  the  general  ueage  of  Commercial 
Nations.  By  John  Duu,  LL.  D.,  one  of  the  late  revisers  of  the 
statute  laws  of  New  York.  Vol.  1.  New  York :  John  S.  Voorhies. 
1846. 

This  treatise,  which  is  written  in  an  elevated  style,  and  manifests 
>nsidcrable  learning  and  no  small  research,  traces  the  analogies  of 
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Uie  subject  with  juat  discriinioatioD,  and  is  a  work  of  practiical 
▼aloe. 

We  reserre  a  more  eoOeoded  notice  until  the  appearance  of  the 
second  Tolume. 


5. — HepcrU  of  Ca$e$  in  Ckanetrjf^  argued  and  determined  in  ike 
Rolls  Ckmrt  during  the  time  of  Lord  Langdale,  Matter  ^  ike 
RoUSf  witk  notee  and  reftrencee  to  both  Englieh  and  American 
Decisions^  By  John  A.  Duhlap,  Counsellor  at  Law.  Vol. 
17*  Containiog  Bea?an's  Chancery  Reports,  Vols*  1  and  8* 
New  York:   Gould,  Banks  &;  Co.    1845. 

Although  we  do  not  cousider  BcaTan's  Reports  asMng  the  most 
-valuable  of  the  English  Chancery  reports,  they  are  important  in  the 
series  which  has  been  rendered  so  generally  accessible  by  the  exceU 
knt  American  republication* 


tf . — Researches  Bistorical  and  Critical  in  Maritime  International 
Law.  By  James  Reddib  Esq.,  Advocate,  author  of  **  Inquiries  in 
the  Science  ofLaw,**  and  of  *^  An  Historical  View  of  the  Law  of 
Maritime  Commerce.**    Edtnburg:   1S44. 

Wx  have  read  this  book  with  great  satisfaction.  We  might  be 
disposed  to  dissent  as  Americans  from  some  few  of  his  positions,  but 
we  must  award  him  the  praise  of  fairness,  candour,  and  great  force 
of  argument,  as  well  as  clearness  of  statement.  The  author  b  of  a 
philosophical  turn  of  mind,  well  adapted  to  that  class  of  icgal  re- 
searches to  which  he  appears  to  have  devoted  himself,  and  though 
we  may  lament  that  his  original  design  of  a  more  extensive  historical 
and  critical  treatise  upon  the  subject  of  international  maritime  law  has 
not  been  accomplished,  the  present  work  will  to  a  great  extent  supply 
a  gap  much  wanted,  and  entitles  the  author  to  the  gratitude,  not  of  the 
profession  of  the  law  merely,  but  of  the  community.  The  subject  is 
one  not  interesting  to  lawyers  only,  but  to  all  scholars,  and  especially 
those  who  have  any  ambition  to  figure  in  politics,  and  we  nnost  cor- 
dially recommend  this  work  as  one  of  the  best  calculated  in  print  to 
direct  the  studious  inquirer  in  his  researches. 
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7.— A  TreatiM  an  Wills.  By  TtfoMAs  Jasman  Esa*,  of  the  Mid* 
die  Temple,  Barrister  at  Law.  In  2  volumes.  First  American 
edition,  with  notes  and  references  to  American  decbions,  by  J.  C. 
PsBKiifs  Esq.  Boston:  Charles  C.  Little  and  James  Brown. 
1845. 

Jabm  Aif  oif  Wills  is  one  of  the  most  popular  elementary  treatises 
which  has  appeared  in  England  for  many  years,  and  very  deservedly 
so.  The  author  has  already  in  that  country  taken  his  place  by  the 
side  of  Fearne,  Powell,  Preston,  and  Sugden.  He  is  not  a  mere  com« 
piler  or  book-maker,  but  a  judicious,  philosophical  writec*  and  there 
is  no  book  upon  the  same  subject  the  perusal  of  which  .can  be  recom- 
mended with  the  same  confidence  to  the  American  student. 

Mr.  Perkins  has  not  been  wanting  in  his  part  as^tor.  We  have 
examined  many  of  the  American  notes,  and  find  them  judiciously  and 
carefully  prepared.     We  wish  the  enterprising  publishers  success. 


6. — DigeH  of  the  Deetnom  of  ike  Courti  of  Common  Law  and 
Admiralty  in  ike  United  States.  By  Thebon  Mbtcalf  and 
JoNATHAir  C.  PsBKiirs.  Yol.  1.  Bostons  Billiard,  Gr^y  dc  Co. 
1840. 

9. — Digest  of  the  Decisions  of  the  Courts  of  Common  Law  and 
Admiralty  of  the  UniUd  States.  Vol.  2.  By  Gbobob  T.Cub* 
Tis.    Boston :  Charles  C.  Little  and  James  Brown.    1845. 

Wb  have  had  the  first  volume  of  this  work  in  constant  use  since 
its  first  appearance,  and  speak  from  practical  experience  when  we 
say  that  it  is  the  most  complete  and  valuable  book  of  the  kind  which 
has  appeared  in  the  United  States.  Its  arrangement  is  admirable. 
We  have  never  failed  to  find  all  the  American  cases  upon  any  point 
we  desired:  nor  have  ever  been  troubled  by  inaecuracy  in  the  refer* 
enoes.  These  are  the  characteristics  which  render  a  digest  truly 
valuable.  Such  is  the  number  of  American  reports,  increasing  too 
at  the  rate  of  between  thirty  and  forty  every  year,  that  it  is  scarcely 
possible  for  the  practising  lawyer  to  possess  them ;  and  even  if  he 
did,  it  would  not  dispense  with  the  necessity  of  a  digested  index  of 
their  contents  such  -as  that  before  us. 
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We  are  not  able  to  say,  that  we  have  applied  to  the  second  Tolume 
the  same  practical  tests  which  we  have  to  the  first  Bat  from  the 
ezaminatioo  we  havo  given  of  it,  we  are  fully  satisfied  both  with  its 
accuracy  and  completeness* 

When  the  whole  work  is  finished  it  will  be  a  little  library  in  itself, 
absolutely  indispensable  to  the  young  practitioner,  both  in  the  cities 
and  the  country,  more  especially  in  the  latter.  We  recommend  it 
most  sincerely  to  the  attention  and  patronage  of  the  profession. 


10. — HUtory  cf  the  Law  cf  NatimM  in  Europe  and  America^  from 
ike  earliest  tinges  to  the  Tteaty  of  Washington,  1842.  By 
Hsif BT  Whbaton,  LL.  D.,  Minister  of  the  United  States  at  the 
Court  of  Berlin,  Corresponding  Member  of  the  Academy  of  Moral 
and  Political  Sciences  in  the  Institute  of  France.  New  York : 
Published  by  Gould,  Banks  dc  Co.,  Law  Booksellers.  W.  ds  A. 
Gould  ds  Co.,  Albany. 

This  work,  it  appears,  was  originally^written  and  published  in  the 
French  language  as  a  memoire,  in  answer  to  the  prize  question  pro- 
posed by  the  Academy  of  Moral  and  Political  Sciences  in  the  Institute 
of  France:  *'  Quels  sont  les  progris  $«,  a  fait  le  droit  des  gens  en 
Europe  depuis  la  Paix  de  Wesiphalia  T 

The  work  as  translated  has  been  considerably  enlarged,  especially 
in  the  introductory  part  relating  to  the  history  of  the  European  law 
of  nations  previous  to  the  peace  of  Westphalia.  The  author  has  also 
subjoined  an  account  of  the  international  relations  of  the  Ottoman 
empire  with  the  other  European  states;  of  the  recent  transactions 
relative  to  the  interference  of  the  great  powers  of  Europe  in  the 
afiiiirs  of  Greece  and  Egypt;  and  of  the  discussions  between  the 
United  States  and  Great  Britain  relating  to  the  right  of  search,  as 
applicable  to  the  African  slave  trade. 

The  peace  of  Westphalia  formed  the  basis  of  the  conventional  law 
of  Europe,  until  the  period  of  the  French  revolution.  It  settled  the 
constitution  of  the  Germanic  empire,  a  clear  and  distinct  account  of 
which  is  given  by  the  author.  The  most  important  feature  of  this 
constitution  was  its  protection  of  the  weaker  against  the  stronger 
powers. 
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Mr.  WbeatoQ  divides  flie  luiAory  df  infenuitioiua  kw,  iinoe  tht 
peace  of  Westphalia,  into  foar  distinct  epochs. 

The  first  comprises  the  period  which  elapsed  between  the  peace  of 
Westphalia,  1648,  and  that  of  Utrecht,  1713. 

The  second  inclodo  the  period  from  the  peace  of  Utrecht,  to  the 
treaty  of  peace  concluded  at  Paris  and  Hubertsbargh,  in  1763. 

The  third  eitends  from  the -peace  of  Paris  and  Hubertsbargh, 
1763,  to  the  French  revolutioo,  1789. 

The  fourth  from  the  French  revolution,  1780,  t9  the  congress  of 
Vienna,  1815. 

During  the  first  period,  the  principle  of  intervention  to  preserve  the 
balance  of  power  was  constantly  appealed  to  in  diplomatic  discus- 
sions.  It  was  sanctioned  by  Fenelon  in  hb  work,  written  for  the  in- 
structiojd  of  his  pupil  the  duke  of  Bui^ndy,  and  constituted  the 
foundation  of  the  treaty  of  partition  proposed  hy  Louis  XIV.,  te 
which  William  III.  acceded,  for  the  dismemberment  of  the  vast 
dominions  of  Spain,  a(\er  the  death  of  Charles  VI. 

The  public  jurists  of  the  latter  half  of  the  seventeenth  century  were 
Puffi^ndorf,  Leibnitz,  Spinosa,  Zouch  an  eminent  English  civilian, 
sir  Leoline  Jenkins,  Selden  the  author  of  the  celebrated  Mare 
Clausum,  Samuel  Rachel,  &c.  During  this  period  two  conflicting 
sects  existed  among  the  public  jurists,  one  adhering  to  Puflendorf 
denying  the  existence  of  any  other  law  of  nations  than  the  law  of 
nature  applied  to  independent  communities;  the  other  adopting  the 
doctrine  of  Rachel,  founding  the  law  of  nations  upon  the  law  of 
nature,  as  modified  by  usage  and  express  compact. 

The  questions  connected  with  the  marhime  laws  of  nations  gave 
rise  to  the  most  important  wars  and  n^ociations.  These  laws  have 
fluctuated  with  views  of  poiicy.  The  marine  ordinance  of  Louis 
XIV.  adopted  the  maxim  of  the  Contolato  del  JMiarr,  that  the  goods 
of  an  enemy  on  board  the  ship  of  a  friend  were  liable  to  capture,  but 
that  the  goods  of  a  friend,  on  board  of  an  enemy's  ship,  were  not 
exempt  from  confiscation.  By  the  treaty  of  the  Pyrenees,  1659,  the 
rule  was  adopted  fhat  free  ilhips  tfhould  make  free  goods,  and  enemy's 
ships  should  make  enemy^s  goods. 

Several  treaties 'between  Great  Britain  and  other  powers,  previous 
to  the  'pcace  of  Iftrecht,  conceded  the  principle  of  free  ships,  firee 

40^ 


Digitized  by  VjOOQ IC 


474  CBITICAL   V0TI0X8. 

goodi,  as  do  the  treaties  before  that  tune  between  France  and  other 
powers.  * 

The  question  what  articles  were  contraband  of  war  was  unsettled. 

The  marine  ordinance  of  Louis  XlV.  subjected  the  contraband 
articles  to  confiscation,  hot  innocent  goods  and  the  ship  were  fiee. 
The  English  admiralty  courts  condemned  both  ship  and  cargo.  In 
more  modem  times,  the  goods  of  this  nature  have  been  held  subject 
to  the  rights  of  pre-emption  only. 

The  law  of  blockade  was  the  same  as  at  present.  Blockades  by 
proclamation  could  not  rightfully  interfere  with  neutral  commerce. 

Great  Britain  and  Holland,  however,  attempted  to  interdict  all 
neutral  commerce  with  France  in  1680.  This  pretension  was  re- 
sisted by  the  Baltic  powers. 

The  CouMolaio  del  Mare  recognised  the  right  to  capture  enemy's 
property  on  board  of  neutral  vessels,  and  the  right  of  visitation  apd 
search,  for  the  purpose  of  ascertaining  the  proprietary  interest. 
Forcible  resistance  to  this  right  was  punished  by  the  early  maritime  , 
regulations  of  both  France  and  England  with  confiscation. 

The  marine  ordinance  of  Louis  XIV.  declared  that  every  vessel 
shall  be  good  prize,  in  ease  of  resistance  and  combat 

The  right  of  search  was  recognised  by  the  states  general  in  1654, 
some  Dutch  vessels  under  convoy  having  been  searched  by  the  Eng- 
lish in  the  Downs. 

Bynkershock,  writing  after  the  peace  of  Utrecht^  justifies  the  ex- 
amination of  a  ship's  papers,  which  can  only  be  made  in  the  exercise 
of  the  right  of  visitation  and  search. 

An  improvement  in  the  practices  of  war  by  land  during  this  period, 
may  be  traced  in  the  treatment  of  prisoners.  The  practice  of  ex- 
changing prisoners  was  substituted  for  that  of  ransoming. 

For  thirty  years  aller  the  peace  of  Utrecht,  1713,  peace  was 
enjoyed  with  little  interruption. 

After  the  death  of  the  emperor  Charles  VI.,  a  war  grew  out  of  the 
disputed  question  of  the  Austrian  succession.  An  essential  element 
of  the  balancing  system  established  by  the  treaty  of  Utrecht  was  the 
integrity  pC  Austria ;  the  object  of  this  war  was  a  partition  of  the 
greater  part  of  the  Austrian  dominions. 

The  treaty  of  Breslan,  by  which  Silesia  was  ceded  to  Prussia,  was 
followed  by  the  general  peace  of  Aix  la  Chapelle  in  1748,  by  which 
Austria  was  left  a  first  rate  power. 
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Th^kKace  of  Atz  la  Chapelle  was  followed  by  the  seven  yean* 
war.  The  maritime  war  between  France  and  J||^1and  was  terau- 
liated  by  the  treaty  of  Paris,  and  the  continental  war  by  the  treaty 
of  Hubertaburgh«-in  1763.  During  this  second  period  Holland  de- 
clined  to  a  subordinate  rank,  and  Prassia  became  a  first  rate  power*' 
The  public  jurists  of  tliis  period  were  Wolf,  Vattel,  Modtesquieu, 
Bynkershock,  Ruthsrforth,  die. 

All  the  maritime  powers  who  were  parties  to  the  treaties  of  Utrecht, 
were  also  parties  to  the  wars  terminated  by  the  peace  of  Paris,  1763: 
he  stipulations  contained  in  those  treaties,  therefore,  never  became 
applicable.  Each  belligerent  adhered  to  its  own  exposition  of  the 
*aw. 

By  the  ordinance  of  21st  October,  1^44,  France  exempted  from 
-apture  neutral  vessels,  laden  with  enemy's  goods,  subjected  the 
rnemy's  goods  only  to  confiscation,  and  restored  the  vessel  witli  the 
.esidue  of  its  cargo,  except  contraband  articles.  Enemy's  goods 
were  declared  however  liable  to  capture,  except  in  neutral  vessels 
bailing  directly  from  the  enemy's  port  to  their  own  country:  and 
iteutrnl  vessels  were  prohibited  from  carrying  a  cargo  from  one  to 
another  port  of  the  enemy. 

The  vessels  of  Denmark  and  Holland  were  exempted  by  treaty 
stipulations,  from  the  operation  of  the  French  ordinance  of  1744. 

In  other  respects  the  marine  ordinance  of  Louis  XIV.  remained  in 
lull  force. 

The  treaty  of  Paris,  1763,  renewed  between  France,  Great  Britain, 
and  Spain  (to  which  Portugal  acceded),  the  treaties  of  peace  and 
commerce  at  Utrecht. 

Independent  of  special  treaty  stipulations,  the  rules  of  the  Como* 
lato  del  Mare  still  constituted  the  law  of  nations  on  this  subject. 

Heineccius,  in  his  dissertation  on  the  confiscation  of  ships  for  car- 
rying  prohibited  goods,  considers  the  final  adjudication  of  the  prize 
courts  of  the  captor's  country  decisive;  but  he  says  that  if  the  sen- 
tcuce  pronounced  in  the  last  resort  does  not  appear  just  to  the  neutral 
state,  war  may  be  resorted  to. 

In  the  case  of  the  Silesian  loan,  an  attempt  was  made  by  the 
Prussian  government  to  make  reprisals  upon  ^nglish  subjects,  for 
Prussian  property  captured  under  neutral  flags,  and  condemned  by 
the  Britbh  prize  courts  as  contraband  of  war  or  enemy's  property. 
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The  fund  due  to  certain  Engfish  merchantSt  called  the  Silesian  loaD, 
was  assigned  to  the  Prossian  claimants  as  an  indemnity  for  the  losses 
they  had  sustained  from  the  seizure  of  their  property. 

The  Prussian  government  in  their  exposition  of  their  reasons  for 
this  act,  asserted  the  freedom  of  the  seas  for  neutral  navigation;  that 
even  enemy's  property  could  not  be  taken  in  a  neutral  place,  such  as 
is  a  neutral  vessel,  on  the  high  seas,  according  to  the  maxim  con- 
firmed  by  the  treaty  of  Utrecht,  free  ships,  free  goods ;  that  the  only 
exception  was  contraband  of  war,  consisting  of  munitions  of  war  and 
other  articles  destined  for  the  relief  of  places  besieged  or  blockaded; 
that  British  courts  of  admiralty  had  no  right  to  exercise  jurisdiction 
over  Prussian  vessels  or  property  taken  on  the  high  seas,  and  that 
the  exercise  of  this  pretended  jurisdiction  furnished  just  ground  of 
reprisals. 

The  British  government  asserted  as  the  law  of  nations:  that  the 
goods  of  an  enemy,  on  board  the  ship  of  a  friend,  may  be  taken ; 
that  the  lawful  goods  of  a  friend,  on  board  the  ship  of  an  enemy, 
ought  to  be  restored ;  that  contraband  goods,  though  the  property  of 
a  friend,  may  be  taken  as  prize,  because  to  enable  him  better  to 
carry  on  the  war,  is  a  departure  from  neutrality.  It  was  declared 
to  be  the  established  law  of  nations,  that  the  question  whether  a  cap- 
ture be  lawful  prize  or  not,  was  to  be  settled  by  a  regular  judicial 
proceeding;  that  if  a  subject  of  the  king  of  Prussia  was  aggrieved,  he 
ought  to  apply  to  the  courts  of  justice,  which  are  open  to  atl;  (hat  If 
the  question  relate  to  prizes,  he  ought  to  apply  to  the  judicatures 
established  to  try  these  questions ;  and  that  the  law  of  nations  does 
not  allow  of  reprisals,  except  in  cases  of  violent  injuries  directed  or 
supported  by  the  state,  and  where  justice  is  absolutely  denied  tJi  re 
minime  dubid^  by  all  the  tribunals,  and  afterwards  by  the  prince. 
Prize  or  no  prize  must  be  determined  by  courts  of  admiralty,  belong- 
ing  to  the  power  whose  subjects  make  the  capture.  A  foreign  prince 
has  a  right  to  demand  that  justice  shall  be  done  in  those  couru.  It 
was  claimed  that  the  maxim,  free  ships  make  free  goods,  was  an  ex- 
ception  to  the  general  principle  founded  upon  particular  treaties. 
The  Prussian  government  denied  the  belligerent  right  of  visitation 
and  search,  quoting  the  doctrine  of  Grotius.^    The  controversy  was 

*  Ds  5art  Belle  ac  Facie,  L  3,  e.  6,  eec  26. 
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adjusted  by  the  treaty  of  1756,  by  which  his  Prussian  majesty  was 
to  take  off  the  sequestration  on  the  Silesian  debt,  and  the  British 
goyemment  were  to  pay  a  certain  sum  for  the  extinction  of  all  claims 
of  the  subjects  of  Prussia  on  Great  Britain. 

During  the  maritime  war  which  was  terminated  by  the  treaty  of 
Paris,  was  established  the  principle  which  has  since  been  called  the 
rule  of  1756,  by  which  neutrals  are  confined  to  their  accustomed 
trade  previous  to  the  war,  and  are  excluded  from  the  colonial  and 
coasting  trade  of  the  enemy,  as  not  being  usually  open  to  foreigners 
in  time  of  peace. 

This  invasion  of  neutral  trade  is  designed  to  cut  off  that  trade 
which  is  opened  on  account  of  the  war. 

During  this  period,  the  rights  and  privileges  of  ambassadors  were 
defined  and  settled.  Ambassadors  are  exempted  from  the  civil  and 
eiiminal  jurisdiction  of  the  state  where  they  are  resident.  This  offi- 
cial exemption  may  be  renounced  in  civil  but  not  in  criminal  matters. 

In  the  year  1718  was  published  the  Projet  de  Paix  Perpetuale,  of 
the  abbe  Sotot  Pierre,  coinciding  almost  perfectly  with  the  fimda- 
mental  act  of  the  Germanic  confederation,  established  by  the  congress 
of  Vienna  in  1615.  When  this  project  shall  have  been  adopted  by 
the  whole  family  of  nations  and  made  the  basis  of  their  alliance, 
important  results  will  follow. 

The  commencement  of  the  period  from  the  peace  of  Paris  and 
Hubertsburgh,  1768,  to  the  French  revolution,  1789,  was  signaliaed 
by  the  first  partition  of  Poland  in  177%.  On  the  part  of  Austria^  this 
nefarious  act  was  veiled  under  the  pretence  of  reclaiming  a  territory 
formerly  belonging  to  Hungary,  and  mortgaged  to  the  republic. 

The  second  partition  of  Poland  took  place  in  1798,  and  the  third 
and  final  partition  of  the  remaining  territories  in  1795. 

In  thus  subverting  the  independence  of  a  powerful  state,  a  studious 
anxiety  was  manifested  to  preserve  the  balance  of  power  between  the 
parties  by  whom  the  partition  was .  made.  Thus  the  balancing  sys- 
tem for  which  so  nmny  wars  had  been  undertaken,  was  shown  to  be 
perfectly  inadequate  to  preserve  the  security  of  states. 

Whilst  this  alarming  measure  was  in  progress,  it  is  remarkable 
that  it  should  have  been  witnessed  in  perlect  silence  by  all  the  rest 
of  Europe. 

In  1761,  the  emperor  Joseph  IL  asserted  the  claim  to  the  free 
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oavigatioD  of  the  Scheldt,  for  the  provinces  of  the  Netherlands 
which  were  transferred  to  the  German  branch  of  the  house  of 
Austria.  The  mediation  of  France  on  this  occasion  having  been 
oflfered  and  accepted,  the  count  do  Vergennes  maintained  the  right  of 
the  Dutch,  against  the  claim  of  the  emperor,  and  the  exclusive  sove- 
reignty was  conceded  to  the  states^geoeral  by  the  treaty  of  Fontain- 
bleau,  1785. 

The  triple  alliance  was  forn(ied  between  Great  Britain,  Pmssta, 
and  Holland.  The  interposition  of  these  powers  was  often  efl^tual 
to  restore  and  to  maintain  the  peace  of  Europe. 

The  war  of  North  American  independence  occurred  in  1T76. 
The  court  of  France  acknowledged  the  independence  of  the  United 
States  of  America,  and  justified  themselves  against  the  complaints  of 
Great  Britain,  whose  government  alleged  that  France  could  not 
recognise  a  conquest  by  a  foreign  enemy  or  a  treasonable  revolt,  as 
changing  the  rights  of  Great  Britain,  by  the  example  of  queen 
Elizabeth  in  recognising  the  independence  of  the  Netherlands,  when 
they  revolted  against  Spain  in  the  sixteenth  century. 

The  treaty  of  amity  and  commerce  between  France  and  the 
United  States,  1778,  stipulated  that  free  ships  should  make  free 
goods.  An  ordinance  of  the  French  government  extended  the  benefit 
of  this  stipulation  to  all  neutral  powers,  reserving  the  privilege  of 
revoking  the  freedom  thus  conceded,  unless  the  enemy  should  within 
six  months  from  the  date  of  the  ordinance  grant  a  sinMlar  concession. 

The  armed  neutrality  of  1780,  proposed  by  the  empjess  Catharine 
II.,  originated  in  a  court  intrigue  of  her  ministers. 

The  principles  of  the  armed  neutrality  were  declared  to  be : 

t.  That  all  neutral  vessels  may  freely  navigate  from  port  to  port, 
and  on  the  coasts  of  nations  at  war. 

2.  That  the  goods  belongWig  to  the  subjects  of  the  powers  at  war 
shall  be  free  in  neutral  vessels,  except  contraband  articles. 

d.  That  contraband  articles  shall  consist  of  munitions  of  war. 

4.  That  a  port  shall  only  be  regarded  as  blockaded,  when  there 
is  an  evident  danger  from  the  blockading  force  in  attempting  to 
enter  it. 

Great  Britain  answered  that  the  government  bad  acted  towards 
neutral  powers  in  acknowledgment  of  the  law  of  nations,  where  no 
treaty  subsisted,  and  in  other  cases  according  to  the  tenor  of  treaties, 
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•nd  that  the  flag  of  Russia  would  be  respected  according  to  the  en^ 
gageineDts  of  treaties,  and  agreeably  to  the  law  of  nations. 

Spain  conformed  to  the  rules  laid  down  by  Russia. 

Prance  aBswered,  that  the  principles  kid  down  by  Russia  were  no 
other  than  the  rules  prescribed  to  the  French  navy. 

Denmark  and  Sweden  ooncurred  in  approving  the  principles  of  tho 
Russian  declaration. 

The  United  States  of  America  acceded  to  the  principles  of  the 
armed  neutrality,  by  act  of  congress  of  1781. 

Prussia  and  Austria  acceded  to  the  same  principles  in  1781. 

Portugal  in  1782,  and  the  king  of  the  two  Sicilies  in  1783. 

Great  Britian  continued  to  act  towards  the  powers  which  remained 
neutral  during  the  American  war,  according  to  the  pre-existing  law 
of  nations,  as  understood  by  her. 

The  treaty  of  peace  between  Great  Britain  and  France  and  Spain 
revived  the  treaties  of  peace  and  commerce  of  Utrecht.  The  treaty 
of  navigation  and  commerce  with  France  in  1796,  contained  the 
same  provisions  in  effect,  recognising  the  principles  of  the  armed 
neutrality. 

The  United  States  had  adopted  the  principle  of  free  ships,  free 
goods,  with  the  associated  maxim,  enemy's  ships,  enemy's  goods,  in 
the  treaties  of  1789  with  the  United  Netherlands,  of  1783  with 
Sweden,  and  of  1785  with  Prussia.  The  last  mentioned  treaty, 
which  was  oegociated  by  Dn  Franklin,  contained  several  provisions 
designed  to  alleviate  the  miseries  of  war* 

The  fourth  period  of  our  author,  from  the  French  revolution,  1789, 
to  the  treaty  of  Washington,  1842,  commences  with  an  attempt  to 
apply  the  principles  of  intervention  in  the  affairs  of  France.  This 
led  to  a  war  between  France  and  Great  Britain  and  Holland,  which 
soon  involved  the  other  principal  powers  of  Europe. 

During  the  war  of  the  French  revolution,  the  maritime  law  of 
nations  assumed  a  new  aspect.  Great  Britain,  soon  a(ler  the  break- 
ing  out  of  the  maritime  war,  stipulated  with  her  allies,  Russia,  Spain^ 
Prussia,  and  Austria,  to  take  all  measures  in  their  power  for  injuring 
the  commerce  of  France,  and  for  bringing  her  by  such  means  to  just 
conditions  of  peace.  The  contracting  parties  also  engaged  "  to  unite 
all  their  efforts  to  prevent,  on  this  occasion  of  common  concern  to 
every  civilized  state,  other  powers  not  implicated  in  the  war,  from 
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giving  in  oonseqoenoe  of  their  neotralit j  anj  protection  whatefor, 
directly  or  indirectly,  to  the  commeroe  or  property  of  the  French  on 
the  aem  or  in  the  ports  orFrance.** 

On  the  Ml  of  May,  1798,  the  French  goremment  passed  a  decree 
anthorixing  the  capture  of  neutral  vessels,  laden  with  enemy's  pn^ 
perty  or  articles  of  provisions,  the  former  to  he  confiscated,  the 
latter  to  he  paid  for  according  to  their  value.  Thb  decree  to  oease 
to  have  eAect,  when  the  enemy  powers  should  have  declared  free 
French  property  in  neutral  vessels,  or  provisions  laden  in  such  vessds 
hound  to  France. 

The  British  orders  in  eooncH,  of  Jane  and  November,  17M,  an- 
tiioriaed  British  cruisers  to  detain  vessels  kden  with  provisions 
bound  to  any  port  in  France.  These  orders  were  justified  by  a 
prospect  then  said  to  exist,  of  reducing  the  enemy  to  terms  by 
famine.  This  justification,  however^  is  only  applicable  to  places  in 
a  state  of  siege,  and  on  that  ground  was  repelled  by  the  United 
States. 

As  the  United  States  in  their  treaty  of  1778  wMh  France  had 
adopted  the  principle  of  free  ship»  free  goods,  the  French  government 
complnined  that  French  goods  had  been  taken  out  of  American  ves- 
sds  by  British  cruisers.  In  answer  to  thw  complaint,  Mr.  Jeftvsoo 
stated  the  general  law  of  nations  to  be,  that  the  goods  of  a  friend 
found  in  the  vessel  of  an  enemy  are  free,  and  that  the  goods  of  an 
enemy  found  in  the  vessel  of  a  friend  are  lawful  prise,  and  thai  the 
treaty  changed  the  rule  only  as  betwem  France  and  the  United 
States. 

The  treaty  of  1794,  between  Great  Britam  and  the  United  Stipes, 
recognised  the  general  principle  on  this  sulject,  and  provided  for  tte 
mitigation.  The  French  government  complained  that  the  United 
States  had  thus  departed  from  the  principles  of  the  armed  neutrality, 
which  were  recognised  by  the  treaty  of  1778. 

In  1798  the  French  government  published  a  decree,  in  which  they 
declared  that  the  United  States  had  renounced,  by  their  treaty  with 
Great  Britain  of  1794,  the  advantages  secured  by  the  treaty  with 
France  of  1778. 

On  the  18th  January,  1797,  the  French  government  declared  all 
neutral  vessels  laden  with  enemy's  property,  liable  to  capture  and 
confiscation. 
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One  of  the  most  important  principles  established  at  the  congress  of 
Vienna  in  1815,  was  the  freedom  of  navigation  on  the  great  rivers. 

The  same  principle  has  been  contended  for  by  the  United  States 
as  applicable  to  the  St.  Lawrence;  it  has  however  never  been  ad« 
mitted  by  Great  Britain  as  a  perfect  right;  so  far  as  it  existed  it  has 
been  admitted  as  a  qualified  occasional  exception  to  the  paramount 
rights  of  property. 

The  topics  to  which  we  have  alluded  are  those  which  are  of 
greatest  interest  to  this  country.  The  question  oi'  neutral  rights  is 
of  great  importance  to  the  United  States,  and  the  work  would  have 
been  more  valuable  if  it  had  presented  a  clear  view  of  the  orders  in 
council  promulgated  by  Great  Britain,  and  of  the  decrees  of  the 
imperial  government,  in  connexion  with  the  neutral  rights  asserted 
by  the  United  States,  previous  to  the  war  of  1812. 
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